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PART  I. 
OF  ORIGliiAL  CONVEYANCES. 


CHAP.  I. 

OF  CONTRACTS  OR  AGREEMENTS,  CONSIDERED  AS  PRE- 
LIMINARY TO  A  MORE  FORMAL  ASSURAMCE. 

A  DEED  is  defined  to  be  "a  writing  on  paper  or  CONTRACTS, 
parcbs^ent,  sealed  and  delivered,  to  prove  the  agree-  ^' 

ment  of  the  parties  whose  deed  it  is,  to  the  things  con- 
tained therein*."  As  it  appears  by  this  definition,  that  a 
deed  is  the  evidence  of  some  prior  agreement  between  the 
parties;  and  as  the  stability  of  the  deed  must  conse- 
quently depend  in  a  great  measure  upon  the  validity  of 
the  contract  upon  which  it  is  founded,  it  will  be  proper^ 
before  we  rater  upon  the  immediate  subject  of  deeds,  to 
make  some  preliminary  inquiries  concerning  the  essential 
properties  to  a  lawful  contract,  agreement  or  obli^tion. 
In  doing  whith,  I  shall  consider, 

*  See  Term,  de  h^,  Co.  Lit.  35,  b. 

IFOL.    IV.  B  . 


2  ELEMENTS    OF  [bOOK  III.    PART  1. 

CONTRACTS,         I.   WhO  ABE  LEGALLY  c/PABLE  OP   ENTEBING    INTO 

^'         A  Contract. 

II.  With  or  to  whou  a  Contract  or  Conveyance 

-     MAY  BE  entered  INTO  OR  MADE.* 

III.  What  may  be  the  SuojecV  of  a  lawful  Con- 

tract. 

IV.  Of  the  Consideration  kecbssary  to  support 

a  Contract. 

-    V.   Of  the  Requisites  to  a  talio  Contract  in 

RESPECT  of  outward  CIRCUMSTANCES. 

1.  Who  arb  legally  capable  of  entbbing  into  a 

•  Contract. 

« 
^Wh(r€Te  ctpft-        As  to  which,  it  may  be  observed  generall}^  that  all 

Uiuo^f  cootra^    persons  whomsoever  are  able  to  enter  into  an  efficient 

agreement  concerning  their  property,  whether  real  or  per- 
sonal, unless  prohibited  by  some  physical  incapacity,  or 
some  positive  rule  of  law.  These  physical  imbecilities 
arise  from  the  nature  of  a  contract,  which  being  founded 
upon  an  active  assent  of  the  mind  to  the  thing  agreed  upon, 
it  is  essential  that  the  p^Lrties  contracting  should  be  capa- 
citated to  give  that  iree  and  absolute  assent  to  &e  terms  of 
stipulation  which  natural  justice  requires  should  be  given 
to  every  contract  intended  to  be  binding  upon  the  parties 
and  their  representatives  (i) ;  it  becomes  necessary,  there- 
fore, to  inquire  who  are,  and  who  are  not,  deemed  in  the 
eye  of  the  law  capable  of  giving  such  assent;  and  also 
what  circumstances  have  been  holden  to  be  a  sufficient 
^  indication  of  it.    Consent  is  an  act  of  reason,  accompanied 

by  deliberation,  and  supposes,  in  the  words  of  Barb^rac  \ 

^  Qrot.1.42,  cii,  s.  5* 


(i)  In  omnihus  rebus  qua  dominium  transferunt  concurrat 
-cportet  affedus  ex  utraque  parte  contrahehiium;  nam  she  ex 
venditio  sive  donatio  sive  condtictio  sive  qtudibei  alia  causa 
contrahendi  fait  ^  nisi  animus  utriusque  consensit,  perduci  ad 
affectum  id  quod  imhoatur  non  potest. 
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finty  Um pouvoir phjfsique  de  comeniir ;  secondly,  Un  pou*  contract^ 

voir  m&rale ;  thirdly,  Un  usage  bien  serieux  ei  parfaiiemerU  ^' 

Ubn  de  set  deux  stnies  depotnmrs^.    That  is,  a  physical 

]M>wer  of  consenting,  a  moral  power,  and  a  deliberate  and 

free  nse  of  those  powers.    Persons  wanting  either  of  these 

requisites,  either  actually,  or  in  consideration  of  law, 

are  consequently  incapable  of  entering  into  any  efficient 

agreement.    Under  this-description  of  disability,  evidently 

come  idiots,  lunatics,  and  infimts,  aa  being  all  of  them 

more  or  less  destitute  of  deliberation  and  reflection  (i). 

Whence  it  follows,  that  all  contracts  entered  into  by  such 

persons  during  their  state  of  mental  debility,  are  utterly 

Toid;  and  it  was  the  same  of  the  Roman  law  (s).    But  as, 

with  respect  to  lunatics,  it  is  possible  that  an  appearance 

of  insanity  may  be  assumed  for  the  purposes  of  fraud,  the 

policy  of  the  law  will  not  permit  a  non  compos  to  take  ad- 

Tantage  of  his  own  incapacity,  by  pleading,  on  the  return 

of  his  reason,  his  previous,  disability  (3) ;  but  still  the  law 

being  as  anxious  to  protect  real  imbecility,  as  to  discourage 

«  Puff.  1.  Nat.  8c  Gent.  lib.  3,  c.6. 

_  t 

(1)  Furiosus  nullum  negotium  gerere  potest  quia  non  in^ 
tettigit  quod  agit.  Infans  et  quia  infantUE  proximus  est  non 
multmm  a  furioso  distant.    Inst.  Lit  3,  T.  20,  s.  8. 

(2)  It  was  formerly  much  agitated  in  the  courts  whether 
deeds,  and  other  solemn  instruments  of  idiots,  8cc.  were 
actually  void  ab' initio,  or  only  voidable ;  but  the  cases  in 
which  it  has  been  holden  diat  the  deeds  of  such  persons  are 
not  absolutely  void,  but  only  voidable,  appear  to  proceed 
upon  the  notion  that  non  est  factum  cannot  be  pleaded  to 
them,  because  as  they  have  tne  form,  (though  not  the  ope- 
ration) of  deeds,  they  cannot  be  avoided  without  showing 
the  special  matter ;  but  the  better  opinion  seems  to  be,  that 
as  such  an  imbecility  goes  to  the  gist  of  the*  action,  and 
proves  the  contract  a  nullity,  it  may  be  taken  advantage  of 
on  the  general  issue.  See  1  Pow.  Contr.  ii  ;  1  Fonb.  Tr. 
£q.  47,  n.  (d) ;  but  see  also,  Yates  v  Bowen,  Stra.  1 104. 

(3)  The  old  cases  rdative  to  this  point  are  contradictory, 
but  the  position  here  advanced  seems  to  be  most  conform- 
able to  we  bettjer  opinion.  See  Hie  contrary  authorities  on 
this  subject,  and  the  reasons  on  which  they  are  founded, 
collected  and  observed  upon,  1  Pow.  Contr.  14. 
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CONTRACTS,   fraud  and  dissimulation,  it  has  been  holden,  on  the  con- 
'  struction  of  the  statute  de  prerogative  regis  ^,  that  if  the 

idiot  be  really  found  to  be  such,  by  inquisition  of  office,  on 
the  writs  de  idioto,  or  lunatico  inquirendo,  any  contracts  or 
alienation  he  may  have  improvidently  entered  into  to  his 
prejudice  during  the  period  of  his  imbecility,  may  be 
avoided  on  a  scire  facias  by  the  king,  who  is  bound,  as 
pater  patria,  to  protect  his  subjects  in  the  due  enjoyment 
of  their  rights  and  property  *.  And,  if  the  non  compos  con* 
tinues  so  for  life,  his  acts  are  avoidable  by  his  heir,  or 
«  -other  representatives ;  for  it  would  be  highly  unreasonable, 

that  the  representatives  should  be  bound  by  the  acts  of  an 
ancestor  who  was  incapable  of  knowing  what  he  did  '• 

This  liability  of  contracts  to  be  avoided,  on  account  of 
the  imbecility  of  the  mind  of  the  contracting  party,  does 
not,  however,  it  is  to  be  observed,  extend  to  acts  done  in 
a  court  of  ^record,  as  fines,  recoveries  (and  uses  declared  of 
them,  which  are  a  part  of  the  assurance)  recognizances, 
and  the  like,  \vhich  nei^ther  the  parties  nor  their  representa* 
tives  are  permitted  to  avoid.  The. reason  of  which  is, 
^  '' not  tliat  the  law  binds  such  persons,  for  therein  Jura  fia/ur<s 

sunt  immutabilia  still,  but  clean  contrary,  because  the  law 
finds  them  persons  not  so  disabled,  nor  admits  the  averment 
of  such  disablement,  because  it  is  certified  by  the  invincible 
and  indisputable  credit  of  the  Judge,  that  they  were  perfect 
and  able  persons :  and  so  here  is  a  law  of  policy  that  doth 
not  cancel  the  law  of  nature,  but  doth  only  bound  it  in 
point  of  form  and  circumstanced"  For  which  reason, 
married  women  are  not  permitted  to  avoid  a  fine,  &c. 
though  their  acts,  like  those  of  idiots,  are  in  general 
(as  will  be  seen  hereafter),  either  absolutely  void  or  avoid* 

4  

*•  17  Ed.  2,  c.  9  and  10.  '  Co.  Lit  247. 

.     «  See  Beverley'H  case,  4        «  Per  Hobart,  Ch.  Just,  in 

Co.  123,  b;  Attorney  Gene-^  Needier  v.  Bishop  of  Win- 

raly.Parkhurst,  1  Chan.Ca.  chester,  Hob.  Rep,  220;  and 

1 12 ;  Tr.  Eq.  b.  1,  c.  2,  s.  1 ;  see  1  Fonb.  Eq.  85,  n.  (d). 
and  see  Fonb.  Eq.  48,  notes. 
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able.    The  rule  of  law,  in  these  cases,  behig  fieri  non  C0N11lACr&. 

debet^  xd  factum  valet ;  and  Mamfield^s  case  **,  fumishea  a * 

striking  instance  of  the  extreme  anxiety  of  courts  of  law  to    > 
protect  the  authority  of  their  records ;  for  thougb  the  fine 
was  levied  by  a  man  obviously  an  idiot,  and  by  a  most  gross 
contrivance;  and  though  Lord  Dyer  observed,  that  the 
Judge  who  had  taken  it  ought  never  to  take  another^  yethfi 
aUowed  it  to  prevail.     As,  by  the  common  law,  a  fine 
might  be  avoided,  on  account  of  fraud,  or  even  on  account 
of  infancy,  by  inspection,  during  the  infancy  ^  it  seems  re-    ' 
markable,  that  idiocy  or  lunacy  should  not  have  been  held 
entitled  to  the  same  efiect;  but  MansfieltPs  case  abundantly 
proves,  that  the  grossest  imbecility  of  mind  was  not,  at 
law,  a  ground  of  annulling  the  record.    But  in  equity,  the 
remainder-man  was  relieved  against  a  fine  levied  by  an 
idiot,  even  against  a  purchaser*^.    The  Court  of  Chancery, 
however,  in  the  case  of  fraud,  does  not  absolutely*  set  aside 
or  vacate  the  fme;  but  considering  those  who  have  taken 
it  under  such  circumstances  as  trustees,  decrees  a  re-con- 
veyance of  the  estate  to  the  persons  prejudiced  by  the 
fraud ;  and  though  this  does  not  distinctly  appear  to  be 
the  practice,  in  the  case  of  fines  levied  by  idiots  or  lunatics, 
yet,  from  the  argument  in  Day  v.  Hungat^,  such,  may  be 
inferred  to  be  the  rule  of  proceeding  %  and  in  equity  the 
maxim  of  law  relative  to  the  invalidity  of  the  acts  of  idiots, 
8cc.  was  always  understood,  of  acts  done  by  the  lunatic  in 
prejudice  of  others,  that  he  should  not  be  admitted  to 
excuse  himself  on  pretence  of  lunacy ;  but  not  as  to  acts 
done  by  him  in  prejudice  of  himself,  for  this  can  have  no 
foundation  in  reason  and  natural  justice ''. 

And  the  15  Geo.  3,  c.  30,  enacts,  that  the  marriage  of  a  ' 

^  12  Co.  123.  see  also  Addison  v.  Mascall, 

'  Bracton, 436, b. 437, a ;    »  .  Jr^  Rep.  1 15. 
Co.  l»t.  380,  b.  .  ggg  p^jQb.  Eq.  47,  n> 

**  Ruaklm   v.    Manxfieldt    (k). 
Tothill's  Tnnsactions,  42 ;        "  Tr.  Eq.  b.  1,  c.  2,  s.  ft. 
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CONTRACTS,   person  duly  found  a  lunatic,  shall  be  null  and  void,  unless 

he  be  previously  declared  sane  by  the  Lord  Chancellor,  or 
his  trustees. 

But  by  4  Oeo.  2,  c.  io,  lunatics  being  trustees  or  mort- 
gagees, are  empowered  by  themselves,  or  by  their  com- 
mittees, to  convey  the  estates  of  which  they  are  seised  in 
trust  or  mortgage ;  it  seems,  however,  doubtful  whether 
the  words  of  the  act  include  all  lunatics,  as  well  such  as 
are  at  large,  as  those  of  whom  custody  has  been  granted 
under  the  great  seal^ 

With  respect  to  who  shall  be  deemed  an  idiot,  turn  congtos, 
or  lunatic.  Sir  William  Blackstone^  describes  an  idiot  to 
be  one  that  has' no  understanding  from  his  nativity ;  and  a 
lunatic,  one  that  has  had  understanding,  but  who  has  by 
some  accident  lost  the  use  of  his  reason ;  or,  more  properly, 
one  that  has  lucid  intervals,  sometimes  enjoying  his  senses, 
and  sometimes  not ;  but  under  the  general  name  of  lu>n 
compos  mentis  (which  Sir  E.  Coke  says,  is  the  most  legal 
name),  are  included  not  only  idiots  and  lunatics,  but 
persons  under  phrenzies,  or  who  have  lost  their  intellects 
by  disease :  or  such,  in  short,  as  the  Court  of  Chancery 
have  judged  to  be  incapable  of  conducting  their  own 
afiairs^O). 

It  is  not,  dierefore,  the  person's  beh^  of  a  weak  under- 
standing alone,  or  the  foolishness  of  the  bargain,  that  is 

®  See  Ei parte  Marchioness        p  i  Black.  Com.  3oa» 
of  Annandale,  Ambler's  Rep«        ^  Ibid«  304. 
80. 


(1)  Thia  passage,  however,  which  secana  to  imply  an 
exclusive  jurisdiction  in  the  Court* of  Chancery  to  decide 
upon  lunacy,  is  accurate,  the  rules  of  judging  upon  the 
point  of  insanity  being  the  same  both  at  law  and  in  equity, 
and  the  Court  of  Chancery  cannot  oxofcise  any  discietion 
upon  the  sulsject.  See  Osmond  v.  I^zroy,  3  P.  Wms.  130 ; 
Rennet  v.  Vadt,  2  Atk.  327 ;  Ex  parte  Barnedey,  3  Atk.  168 ; 
Donegue's  case,  2  Ves.  407 ;  and  the  vaiuaNe  notes  to 
Tr.  Eq,  b.  1,  ^.  2,  s.  3. 
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sufficient  to  invalidate  the  contract     For,  per  Holt,  Jus-  contracts..  « 
tice,  in  B€Uk  and  MorUagtufu  case ',  the  courts  would  have  ^' 


enough  to  do,  if  they  were  to  examine  into  the  wisdom  or 
pradenee  of  men  in  disposing  of  their  estates;  be  a  man, 
therefore,  wise  or  unwise,  if  he  be  legally  compof  mentis, 
he  18  the  disposer  of  his  own  property ;  and  stet  pro  ratione 

* 

9ohiMiut\  Bill  although  there  be  no  direct  proof  that  a 
man  is  non  compos,  or  delirious,  yet  if  he  be  of  a  weak  under- 
standing,  and  is  harassed  and  uneasy  at  tlie  time,  or  if  the 
deed  be  executed  in  extrmm ;  or  by  a  paralytic;  it  cannot 
be  sapposed  hehad  a  mind  adequate  to  the  business  he  wa^> 
about,  and  might  mpre  easily  be  imposed  upon ' ;  especially 
tf  the  provision  in  the  deed  be  something  extraordiniC^,. 
or  the  conve3fance  without  any  consideration  ".  But  i^ 
Iruthy  vntk  respect  to  who  shall  be  deemed  an  idiot  or  non 
tampo9,  and  who  not,  no  certain  rule  can  be  laid  down,  * 
but  it  must  be  left  to  the  wisdom  and  discretion  of  those 
whooft  the  law  has  entrusted  with  the  trial  of  it  \  **  There 
18,  indeed,  an  infinite,  nay,  ahnost  insurmountable  diffi- 
coky,  in  laying  down  abstract  propositions  upon  a  sub- 
ject, irhieh  depends  upon  such  a  variety  of  circumstances, 
IS  Ae  legal  competency  of  the  mind  to  the  act  in  which 
it  is  engaged,  if  its  competency  be  impeached  by  positive  Is 

evidence  of  an  anterior  derangement,  or  affected  by  cir- 
cumstances of  bodily  debility,  sufficiently  strong  to  lead  to 
a  saapicion  of  intellectual  incapaeity.  General  rules  are 
easily  framed.  The  difficulty  arises  on  the  application  of 
them :  for  few  are  sufficiently  comprehensive  to  embrace 
evoy  cireumstance  which  may^  enter  into  and  materially 
affect  the  particular  case.  There  can  be  no  dii£culty  in 
sajring,  thait  if  a  mind  be  possessed  of  itself,  at  the  period 

'  3  Chan.  Ga*  aS.  °  Clarks&n  v.  Hanv>ay,  ^ 

'  See  also  Treat.  Eq.  b.  ij^  P.  Wms.  203 ;  Bridgeman  v.. 

c.  a,  8.  3.  Green,  «  Ves.  627 ;    Bennet 

*  FUmer  v.  Gottf  7  Bro.  v.  Vade,  2  Atk.  324. 

P.  C.  70  ;  Fane  v.  DicAe  of  "  TreatEq.  b, 2,  c. 2,  s.^- 

DewmMre,  2  Bro.  P.  C.  77. 
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COMTBACTSk   of  time  ^hen  such  mind  acted,  it  ought  to  act  efficiently* 
^^'  This  rule,  however,  goes  very  little  way  ;  for  it  is  extremely 

difficult  to  lay  down,  with  tolerable  precision,  the  rules  by 
which  such  state  of  mind  can  be  tried :  but  the  course  of 
procedure,  for  such  purpose,  allows  of  rules.    If  derange- 
ment  be  alleged,  it  is  clearly  incumbent  on  the  party 
alleging  it  to  prove  such  derangement.    If  such  derange- 
ment be  proved,  or  be  admitted  to  have  existed,  at  any 
particular  period,  but  a  lucid  interval  be  alleged  to  have 
prevailed  at  the  period  particularly  referred  to,  then  the 
burthen  of  proof  attaches  on  the  party  alleging  such  lucid 
interval,  who  must  show  sanity  and  competence  at  the 
period  when  the  act  was  done,  and  to  which  the  lucid  in- 
terval refers.    And  it  certainly  is  of  equal  importance, 
that  the  evidence  in  support  of  the  allegation  of  a  lucid 
interval,  after  derangement  at  any  period  has  been  estab- 
lished, should  be  as  strong,  and  as  demonstrative  of  such  fact, 
as  where  the  object  of  the  proof  is  to  establish  derangement. 
The  evidence  in  such  case  applying  to  stated  intervals, 
ought  to  go  to  the  state  and  habit  of  the  person,  and  not 
to  the  accidental  interview  of  any  individual,  or  to  the 
degree  of  self-possession  in  any  particular  act ;  for,  from 
an  act,  with  reference  to  certain  circumstances,  and  which 
does  not   of  itself  mark  the  restoration  of  that  mind, 
,         which  is  in  general  deemed  necessary  to  the  disposition  ' 
and  management  of  affairs,  it  were  extremely  dangerous 
to  draw ,  a  conclusion  so  general,  as  that  the  party,  :who 
had  confessedly  before  laboured  under  a  mental  derange-* 
mcnt,  was  capable  of  doing  acts  binding  on  himself  and 
others  ^." 

Nor  is  inebriety,  though  in  truth  a  temporary  insanity, 
deemed  a  sufficient  ground  to  vacate  a  deed  or  agreement 
entered  into  under  that  influence  ;  for  this  were  to  encou- 
rage drunkenness,  which  ts  itself  an  o£Rence,  and  is  of  tlie 

^   Per  Lord    Chancellor    v.  Panther,  3  Br.  Cha.  Ca. 

Thnrhw, in  AUorney  Gefteral    441. 
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person's  own  seeking ;  if,  however,  cmcli  inebriety  were  in-  cONTBACTSb 
dnced  by  the  fraud  and  contrivance  of  the  other  party,  and 
the  person  be  so  excessively  drunk  that  he  is  utterly  de«- 
prived  of  the  use  of  his  understanding,  the  court  of  equity 
will  in  some  cases  relieve  him  against  a  contract  so  en- 
tered into,  for  he  cannot  be  considered  as  having  given 
his  sertoua  and  .deliberate  assent,  without  which  no  con- 
tract can  be  binding  '. 


An  infant  (or  person  under  the  age  of  twenty-one  years),  IncafMeity  of 
is  likewise  incapable  of  binding  himself  to  contract  to ,  ^i^.'*  ^ 
alienate  by  deed  any  part  of  his  property,  he  being  in  the 
eye  of  the  law  equally  deficient  in  the  necessary  capacity 
to  assent  to  any  alienation,  as  an  idiot  or  lunatic ;  and 
tiiongh  it  has  been  endeavoured  to  distinguish  between 
such  deeds  as  give  an  authority  only ;  and  such  as  convey 
an  interest ;  the  first  being  absolutely  void,  and  the  other 
voidable  only,  yet  the  better  opinion  seems  to  be,  that 
there  is  the  same  reason  to  make  them  both  void,  unless 
indeed,  in  the  single  case  of  a  feofiment,  which  is  holden 
to  be  voidable  only,  by  reason  of  the  solemnity  of  the 
conveyance  J"  (i). 

But  although  conveyances  in  pais,  by  an  infant,  are 
uniformly  void,  yet  conveyances  by  act  of  law  are  void  or 

*  See   Osmond  v.  Fitzroy,        ^  Perk.  s.  ^2 ;  see  i  Pow. 

3  P.  Wms.  1 26 ;  Johnson  v,  Contr.  32 ;    Cro*  Car.  502 ; 

Medlicote,  3  P,  Wms.  130,  1  Fonb.  Eq.  b.  1,  c.  2,  s.  4, 

p,  (a);  Cory  V.  Cory,  1  Ves.  and  notes  tnere. 
ig;sLUoTr.Eq.b.i,c.2,8.3. 


(1)  But  see  Zouch  v.  Parsons,  3  Bur.  1801,  where  the 
Court  of  King's  Bench  appears  to  have  adopted  the  dis- 
tinction taken  by  Perkins,  that  such  deeds  only  of  an  in- 
fant are  void  as  do  not  take  efiect  by  delivery,  whilst  thos§ 
which  do  so  take  effect  are  only  voidable;  upon  which  dis- 
tinction Lord  Mansfield  observes,  that  letters  of  attorney, 
and  bther  deeds  which  delegate  a  mere  power  without  con- 
veying an  interest,  are  included  in  the  first  species  of 
deeds,  and  consequently  void.    And  see  Co.  lat.  51,  b. ' 
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KniTRACll^  not  according  to  flieir  tendencyy  for  &e  diBdbility  of  ao 
**         iiifiuKt  (analogoiiB  to  that  of  a  non  am^Hui),  to  assent  to  ao 
act  in  pais  operatesBoldy  in  discharge  of  himself,  that  he 
sny  not  be  orer-reached  by  the  conhing  of  others. 

The  validity  of  acts  of  law  by  in&nts  dqpends,  there- 
finre,  upon  whether  they  appear  upon  the  &oe  of  the  trans* 
action  to  be  beneficial  or  prqudioial  to  the  infimt ;  if  pre* 
judicial  they  will  be  absolutely  void ;  but  if  beneficial^ 
they  wiU  be  voidable  or  not  at  the  infants  election.  Thus^ 
.  for  instance,  although  the  surrender  of  an  infant  lessee  by 
deed  will  be  void,  yet  his^  surrender  in  law^  by  acceptance 
of  a  new  lease,  will  be  void  or  not  accofding  to  the  tenns 
of  such  lesse.  If  it  increase  his  interest,  <v  decrease  his 
rent,  it  will  be  good,  but  if  it  do  neither,  or  the  reverse  of 
these,  it  wiU  be  void  *•  And  upon  tUs  principle  it  is,  that 
a  bond  with  a  pehmUy,  given  by  an  mfimt,  although  for 
necessaries,  will  bev<nd%  for  it  never  can  be  for  hisbenefit 
to  enter  into  a  penalty  ^.  And  so  in  aB  other  cs^es,  where 
an  agveement  with  an  infimt  be  without  an  appearance  of 
benefit  to  hiaoi,  it  will  be  void  (i)  ^ 

*  Cro.  Car,  503.  Moor,  679 ;  Agliffe  v.  Arch- 

*  Co.  lit.  1 72,  a.  dahf  Cro.  Eliz.  620 ;   Man- 

*  WilUatns  v.  ffilUamSj  1  mng  v.  Volnap,  lb.  700;  and 
Bro.  Cha.  Ca.  152.  see  1  Fonb.  Eq.  77,  ju  (a). 

<"  See  I  Roll.  Ab.  727,pl.8; 


(1)  Hence  it  is  prudent  for  the  trustees  ot  infimts,  where 
any  doubts  can  reasonably  be  entertained,  whether  a  mea- 
sure proposed  to  be  adopted  relative  to  the  properly  of 
their  €eHm  qm  trutt  be  beneficial  or  not,  to  apply  to  the 
Court  of  Cluaicei¥»  and  act  under  its  dflection.  See  Hai- 
lett  v«  Jami$,  sma  Hulverkm  v.  Harrkomp  cited  1  Fonb. 
£Qr  79f  o«; qIao  CflciY v.  SaSibwy,  3  Yem.  224.. 

But  Ihougb  the  acts  of  infwts  are  voidable  at  their 
election^  they  may  be  validated  by  the  infijit's  assent, 
when  of  fuU  age,  whether  express,  as  by  an  avowed  *con^ 
firmation;  or  imnlmd,  as  by  receiving  interest  on  a  contract 
afler  msjority ;  IkaMm  v.  Tkombmy^  .1  Vem.  132 ;  con«- 
tinuing  in  possession  after  age^  of  lands  taken  in  exchange, 

2  Ibid. 
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But  as  thk  Irole  of  law/  if  too  rigidly  pumed^  would  COHTOACIS^ 
prejudice  those  very  interests  which  it  was  established  to  ^ 


proteety  en  exception  has  been  admitted  in  aD  cases  where  Ezceptioni  to 
the  obserauMs  of  it  would  oounteraot  its  ob|ect,  ctstante  ^bMo"und 
emm  rati^m  wmt  it  ipta  ler;  and  therefore,  an  infant  ia  thems^hct. 


even  at  law  by  contracts  for  his  diet,  lodging,  ap* 
parel,  necessary  learning,  and  the  like,  suitable  to  his 
degvee  and  quaHty  '  (i).  So  if  an  infant  takeai  lease  of  an 
house  or  of  knd,  and  reside  in  the  house,  or  enter  upon 
the  land  and  manure  it  until  a  rent  day;  if  the  rent  be  not  of 
greater  value  than  the  lease,  he  will  be  liable  to  an  action 
of  debt  for  the  rent  *.  And  it  was  said  by  Yates,  Justice^ 
that  an  action  of  assumpsit  for  a  fine,  due  by  an  infant  on 
an  admittance  to  a  copyhold,  would  lie,  if  the  infSu&t  con- 
tinued to  occupy  and  enjoy'.  And  as  necessaries  for  an 
infimt^s  wife  are  necessaries  for  him,  he  is  chaigeable  for 
them,  unless  pronded  before  the  marriage,  in  whidi  case, 
though  she  use  them  after  the  marriage,  he  is  not  charge^ 
a)}ie«. 

LesI,  however,  tiiis  purpose  should  be  diverted  from 
its  legitimate  end,  the  law  is  carefol  not  to  suffer  it  to  be 
extended  beyond  the  necessity  which  gives  use  to  it.  And 
tiierefore,  though  an  infant  will,  at  /aip,  be  bound  by  con- 
tracts for  necessaries,  he  will  not  be  bound  by  thooe  he 
may  enter  into  for  the  pa3^ent  of  money  borrowed  for  the 
purpose  of  paying  fof  such  necessaries ;  * ''  for  he  may  mis- 

'  Co.  lit.  172 ;  Cro.  Jac.    leu  v.  EIM^^  a  Bulst.  69. 

494,560;  1  Lev,86;  1  Dum.        '  3,^^-  ^^}^* 
&  fiast,  41.  '  Turner  v.  Trid^^  1  Btra. 

*  See  Criw  Jac  390 1  Kir^    1 68. 


2  Ibid.  225;  1  Eq.  Ca.  Ab.  282,  pi.  2 ;  accepting  a  marriage 
porfren  afl^  the  death  of  the  nusband,  2  Ves»  526;  and 
see  ^ases  cited,  1  PoW.  Contr.  fi6>  58 ;  send  1  Fonb.  Eq. 
85,n.(<0. 

(1)  Which  shaD  be  tried  by  the  judges,  and  not  by  a 
jury.    Mackarell  v.  Bachelor,  Cro.  Eliz.  583. 


Ice; 
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GONTRACrSt  s^ply  the  money,  and  convert  it  to  some  other  use  ;"  and 

therefore  the  law  trusts  him  only  at  the  peril  of  the  lender, 
who  must  either  lay  it  out  for  him,  or  see  that  it  is  pro- 
perly applied  ^.  In  equity,  however,  if  the  moliey  lent  Tor 
the  payment  of  necessaries  be  actually  so  expended,  it  will 
be  considered  as  a  valid  debt,  and  the  infant  compellable 
to  repay  the  money  borrowed  ^ 

?  And  the  Court  of  Chancery,  which  iti  all  cases  act? 
upon  principles  of  substantial  justice  and  natural  equity, 
(and  to  whom  the  custody  of  infants  officially  belongs)  in 
many  other  cases  interposes,  and  holds  infants  to  their 
contract?,  when  the  law,  from  the  preceding  principles, 
would  annul  them ;  because  if  no  agreement  with  infants, 
unless  for  actual  necessaries,  were  in  any  case  to  be  bind-: 
ing,  they  would,  whilst  protected  from  disadvantageous 
bargains,  be  prevented  fr6m  the  benefit  of  such  as.  might 
be  beneficial  to  them ;  for  who  would  treat  with  those  who 
were  not  bound  by  their  contracts  ?  that  court,  therefore, 
very  properly  considers  the  intrinsic  nature  of  the  contract, 
the  circumstances  under  which  it  was  entered  into,  and 
the  pernicious  or  beneficial  effects  it  is  calculated  to  pro- 
duce to  the  infant,  and  vacates  or  establishes  it  accord- 
ingly *'.  Thus  a  contract  made  by  an  infant,  by  the  advice 
and  consent  of  his  friends,  has  been  decreed  to  be  good, 
and  that  under  the  most  harsh  circumstances  imaginable; 
(namely,  by  turning  the  interest  of  money  into  principal), 
upon  condition  that  the  creditor  would  not,  at  that  time, 
extend  the  lands  of  the  debtor  ^  « 

liftirii^e  arti-        Upon  these  considerations  arises  the  refusal  of  the  Court 

of  Chancery  to  rescind  agreements  entered  into  by  female 

^  Earle  v.  Peafe,  i  Salk.  Philips  v.  Paget,  2  Atk.  80. 

387 ;   Darby  v.  Boucher,  1  ^9  Mod.  104 ;  Holt  v.  Cla- 

Salk.  279 ;  Barlow  y.  Grant,  renceur,  Stra.  937. 

1  Vem.  266.  *  -Eor^  of  Chesterfield  v. 

^  MarUm  v.  Pitfield,  1  P.  Lady  Cromwell,   1  Eq.  Ca. 

Wms.  669;   Harris  v.  Lee,  Ab.  287,  pK  1 ;   and  see  i 

Ibid.  483 ;. and  see  Davis  v.  Fonb.  Eq.  80,  n.  (ft). 
Austen,  ^Bt.  Cha.  Ca.  179; 
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iniantB  upon  their  marrii^e;  for  as  females  are  with  great  cOMTllACfrs; 
propriety,  frequently  induced  to  marry  before  they  attain  the  ^^' 

age  of  twenty-one  years,  it  is  fit  that  they  should  be  enabled 
to  make  a  settlement  of  their  property,  as  a  provision  for  the 
issue  of  the  marriage,  or  to  protect  it  from  being  dissipated 
by  the  extravagance  of  a  husband.  It  is  also  to  be  recol- 
lected, that  marriage  agreements  entered  into  for  the 
settlement  of  the  property  of  the  parties,  are  not  original, 
but  in  the  nature  of  accessary  contracts.  ^*  The  principal 
contract  is  the  marriage  itself,  which  male  infants  at  four- 
teen, and  female  infants  at  twelve,  are  deemed  of  capacity 
to  enter  into  with  the  consent  of  their  parents  Or  guardians. 
As  soon,  therefore,  as  the  marriage  is  had,  the  principal 
contract  is  executed,  and  cannot  be  rescinded  even  at  law; 
so  that  it  is  then  considered  on  the  same  footing  as  con- 
tracts binding  on  the  ground  of  necessity ;  the  estate  and 
capacity  of  the  parties  are  immediately  altered;  the  chil- 
dren bom  of  the  marriage  are  equally  purchasers  under 
both  father  and  mother,  so  that  were  the  parties  per- 
mitted to  rescind  such  contracts,  the  interest  of  third 
p^sons  (i.  €.  the  issue)  would  be  affected  by  it.  Then,  as 
the  law  has  entrusted  the  parents  and  guardians  of  infiemts 
with  the  direction  of  the  principal  contract,  (t.  e.  the  mar- 
riage of  their  children  or  wards),  and  considers  the  children 
when  acting  under  that  sanction,  as  bound  by  their  assent, 
it  seems  perfectly  consistent  with  the  principles  of  equity, 
that  they  should  be  bound,  acting  under  the  same  sanction, 
by  their  assent  to  the  accessary  contract  respecting  their 
property"."  And,  indeed,  if  such  agreements  were  not 
to  be  binding  upon  the  infant,  this  privilege  of  not  being 
generally  bound  to'  the  execution  of  contracts,  benignly 
provided  by  the  law  for  his  advantage,  would  in  all  cases, 
where  the  property  of  a  female  infant  consisted  in  money, 
operate  the  other  way ;  for  the  primary  contract  pf  mar- 
riage being  binding,  it  must  necessarily  be  followed  by  its 
legal  consequences,  one  of  which  would  evidently  be  to 
*  See  Cases  cited  i  Pow.  Contr.  44. 
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CONTBACTS.  give  the  husband  the  absolute  disposal  of  the  wife's  pro* 
^         perty  immediately  upon  the  marriage ''. 


If,  therefore,  according  to  Hardwicke,  a  female  infant, 
on  a  marrii^e  with  the  consent  of  her  guardians,  coTenant, 
in  consideration  of  an  adequate  setdement,  to  convey  her 
inheritance  to  her  husband,  she  will  be  bound  by  her  con- 
tract in  equity,  although  not  at  law  ^  Thuriow,  Chancellor, 
howerer,  in  Duimford  ▼•  Lane^,  refused  decreeing  a  spe- 
cific performance  of  the  marriage  articles  in  such  a'caae^ 
declaring  his  dissent  from  the.  doctrine  laid  down  by  Iiord 
Hardwicke,  and  that  she  ou^t  not  to  be  bounds  unless 
npon  the  husband's  death  she  accepted  of  the  provision 
made  by  the  settlement  r  and  he  adhered  to  the  same  opi- 
nion in  a  subsequent  case  ^. 

And  whether  the  estates  of  the  infant  he  in  possession, 
or  be  ehoses  in  action,  or  depend  upon  a  contingency,  they 
will  be  equally  bound '. 

A  woman  infant  may  also,  by  an  agreement  entered  into 
on  her  marriage,  waive  her  right  of  dower  and  thirds,  inci- 
dent by  law,  to  the  act  of  marriage*. 
Esceptioiu  to        But  these  positions  respecting  the  obligiation  of  infaats 
mtniage'^.    to  perform  contracts  entered  into  by  them  in  contemplation 
cies  bj  infantii.  ^f  marriage,  must  not  be  admitted  without  some  distinc- 
tions ;  for,  if  by  reajson  of  any  collusion,  the  provision  made 
for  the  wife,  be  inadequate  to  her  settled  fortune,  and  any 
part  of  it  consist  of  cAoset  in  action,  or  other  perscoal  in- 
terests not  reduced  into  possession  during  the  marriage, 
courts  of  equity'  will  not  permit  her  assent  to  the  agree- 

•  Harvey  r.  Ashl^,  ^  Aik.  '  Theobald  v.  Dufay,  g 

617.  Mod,  101 ;  I  P.  Wms.  674 ; 

"^  Cannell  v.  Buckle,  2  P.  Price r.Seye^  Banuffd.  117; 

Wms.  aj.3 ;  Harvey  v.  Ash-  Blois  v,  Hereford,  2  Vem. 

Jey,  3  Atk.  617.  501 ;  1  Fonb.  Eq,  73,  n.  (y). 

'  1  Bro.  Rq>.  106.  •  See  Drury  v.  JDrury,  g 

.    ^  Clougbv.  Clough, ^Bro.  Bro.  Par.  Cases,  Ayo ;  ^Viz- 

510  ;  and  aee  3  Wooddes.  ard  v.Longdale,  1  vem.  55; 

463>  ^' ;    (And  see  3  Atk.  Jordan  v.  Savage,  2  Eq.  Ca, 

613,  1  Bro.  Ill,  as  to  hei  Abr.  101. 
personalty.) 
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ment  to  deprive  her  of  the  legal  interest  she  may  have  in  cx^NTRACl^r 

tkem  by  surviving  her  husband  ^    And  so  too,  it  should  ' 

seem,  that  the  preceding  observation  upon  this  head,  must 
be  confined  to  the  personal  property  of  the  infant ;  as  it 
appears  to  be  doubtfiil  how  far  a  female  infant  will  be 
boond  by  agreements  entered  into  during  her  minority 
reapectiBg  her  real  estate".  It  appears  at  least  to  be 
aaaongst  other  thangs  essential  tor  the  binding  her  real 
oatalBy  ^bat  the  setdementbe  made  before  marriage* ;  that 
die  uses  of  it  be  <air  and  reasonaMe^ ;  and  that  there  be 
JMue  of  the  maniage*« 

And  with  respect  to  nmk  infants,  the  rale  is  still  more 
piesoribed.  For  it  has  ne^er  been  determined,  that  a  male 
infant  can,  except  in  the  case  of  a  power  %  do  any  act  to 
bind  Lis  real  estate;  yet,  where  amale  infant  married  an 
adhdt,  who,  by  settlement  upon  the  maniage,  covenanted 
Afltt  her  estate  Aould  be  settled  to  certain  uses,  he  was 
held  bomni  by  her  oeffeottaft\  For,  per  Hiurlow,  Chan* 
celior,  if  a  ^oman,  before  marriage,  conveys  her  property, 
and  agrees  to  settle  her  general  expectations,  when  diey 
faH  i»,  without  any  fraud,  upon  the  intended  husband,  such 
agieement  muirt  be  exeeated,  and  the  husband,  when  of 
a^,  ttrast  answer  her  contract:  and  he  intimated,  that 
ahlKHi^  the  covenant  of  the  husband  was  not  in  itself 
bindisg  upon  her^  yet  it  served  to  show  his  concurrence, 
and  to  take  »way  any  imputation  of  fraud  upon  him. 

'  See    WiUiatm   v.   Wil-  *  Lucy  v.  Moor,  3  Bro. 

lianu,  1  Broi  Cha,  Ca,  153  ;  P.  C.  514 ;  Seamer  v.  Bing-^ 

and  cases  cited  1  Po.w.  Contr.  ham,  3  Atk.  56* 

47.  ^  WiiUami   v.   Wittiams, 

•  Durnfordy.Ltme,  1  Bre.  1  Bro.  Cha.'C!a.  153. 

Cha.€a.  %i6;  Caruihersy.  *  Han>etfY*A^ley,^Afk,. 

Caruiiertf-^mo.Ch.CvtBeB,  '617. 

got;  "Cmmellv.  BtiekU,  2  ^HolHn^head'v.HiJRngS'' 

f.Wtom.  4|3,  and  the  eases  head;  cited  2  P.  Wms.  72, 

eoBecled  tnere,  n.  (a) ;  and  78,  229 ;  1  8tr.  604. 


in  iFoBl>«Eq.67,n.(v);  and 
1  Pow.  CSontr.  48 ;  Co.  Lit 
52,  a.  fi.  (2). 


^  Slocombe  v.   Ghtbb,   2 
Bro.  Rep.  Out.  646- 


&c 
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C0NTRACI8.       We  have  observed,  that  the  law  of  England,  whilst  it 

protects  the  imbecility  of  infants,  still  keeps  in  view  that 
respect  which  is  due  to  the  &ir.  claims  and  interests  of 
others,  and  >vill  not  allow  that  which,  in  the  emphatical 
language  of  Lord  Mansfield,  was  intended  as  a  shield,  and 
not  as  a  sword,  to  be  turned  into  an  offensive  weapon  of 
fraud  and  injustice ;  therefore,  an  infant,  conusant  of  a 
fraud,  shall  be  as  much  bound  as  an  adult  ^.  This  rule,^ 
however,  must,  it  should  seem,  be  confined  to  such  acts  as 
were  only  voidable ;  for  it  has  been  held,  that  a  warrant  of 
attorney,  given  by  an  infant;,  being  absolutely  void,  the 
court  could  not  confirm  it;  though  the  infant  appeared  to 
have  given  it,  knowing  that  it  was  not  valid,  and  for  the 
purpose  of  collusion  \ 

And  by  7  Anne,  c.  ig,  infants,  trustees,  or  morigag€e8,afe 
not  only  enabled  to  convey  the  estates  held  in  trust  or  mortr 
gauge,  but  are  compellable  to  do  so  by  the  Court  of  Chan- 
chery  or  Exchequer ;  such  conveyance  being  as  operative 
in  all  respects  as  if  the  infants  were  of  full  age;  which 
power  has  been  construed  to  authorize  them  to  convey  by 
conunon  recovery^:  and  if  the  infant  trustee  be  also  a* 
feme«<x)vert,  the  court  may  direct  her  to  convey  by  fine ' ; 
but  the  infant  must  be  an  express  and  purely  a  trustee,  and 
the  trust  in  writing,  and  not  a  merely  constructive  trust  <. 
And  the  infant  being  compellable  ui^der  those  acts  to  con- 
vey, he  may  convey  voluntarily  and  the  conveyance  will  be 
operative  notwithstanding  his  infancy  ^  it  being  a  general 
rule  in  equity,  for  the  prevention  of  delay  and  expiense, 

*  Evroy  v.  Nicholas,  2  Eq.  559 ;  Ex  parte  Smith,  Ambl. 

Ca.  Abr.  489 ;  Savage  v.  Fos-  Rep.  624. 
ter,  9  Mod.  38 ;    JVatts  v.        ^  Ex  parte  Mair^,  3  Atk. 

Cresawell,  M.  1  G.  1 ;  9  Vin,  479 ;  Com.  Ren.  615. 

'^    "         Cordhf,        «  Ex  parte  Vernon,  a  P. 


1  Bro.  Rep.  Cha.  353.  Wms.  5^9 ;  Godwyn  v. 

*  Sanderson  y.Marr,  1  H.  .  ter,  3  P. Wms.  387;  Hawkins 
Black.  75 ;  and  see  Jewm  v.    v.  Obeen,  2  Ves.  559. 
Bush^  1  Vem.  34a.  ^  See  Zouch   v.  Parsons, 

•  Ex  parte  Johnson,  3  Atk.    3  Burr.  1794,  sed  quare. 
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that  whatever  a  person  may  be  compelled  to  do  by  suit,  he  CONTRACTF, 
may  do  without  suit.    And  6y  29  Geo.  2,  c.  31,  infants  * 

may  surrender  leases  in  the  Court  of  Chancery,  in  order 
to  renew  the  same.  An  infant  may  also  present  to  a 
vacant  benefice,  of  which  he  is  patron^;  because  a  pre* 
sentation  is  not  a  thing  of  profit,  of  which  a  guardian  can 
make  any  benefit^  (i).- 

These  several  instances  of  infants  being  allowed  to  act, 
clearly  fall  within  the  rule  laid  down  by  Lord  Mansfield, 
in  the  case  of  Zouch  v.  Parsons,  that  the  acts  of  an  infant, 
which  do  not  touch  his  interest,  biit  take  effect  from  an  " 
anUiority  which  he  is  trusted  to  execute,  are  binding.  It 
remains,  however,  to  observe,  that,  in  the  case  of  HoUings- 
heady,  HolUngshead^,  tenant  in  tail,  ^empowered  to  make  a 
jointure,  so  as  such  jointure  did  not  exceed  a  moiety  of  the 
estate,  was  held  to  have  executed  the  power  by  a  covenant, 
during  his  infancy,  with  his  wife's  relations,  that  he  would, 
within  six  months  after  he  came  of  age,  settle  so  much  of 
the  land  as  should  amount  to  100/.  per  annum,  upon  his 
then  intended  wife  for  life.  This  covenant  clearly  affected 
his  interest,  yet  it  was  held  binding,  perhaps^  from  the 
nature  of  the  power,  which,  being  to  settle  lands  in  join- 
tare,  implied  the  right  of  executing  it  during  infancy ;  for, 
as  he  might  contract  marriage  during  infancy,  to  which 
dower  was  incidental,  if  he  had  not  been  allowed  to  execute 

*  Co.  Lit.  89,  a.  172,  a.  '  Cited  in  2  P.  Wms.  229, 

^  Hearh  v.  Crreenbank,  3    and  in  Stra.  604.  ^ 
Atk.710.' 


(1)  But  Mr.  Hargrave,  in  his  edition  of  Coke  upon  Lit- 
tleton, note  1,  p.  89,  a.  very  properly  observes,  that  though 
the  decision  of  Lord  King,  in  the  case  of  Arthington  v. 
Coverley,  2  Eq.  Ca.  Ab.  518,  "  may  remove  all  doubts 
about  tne'Ie^  right  of  an  infant  of  the  most  tender  age  to 
present,  still  it  remains  to  be  seen,  whether  the  want  of 
discretion  would  induce  a  court  of  equity  to  control  the 
exercise,  where  a  presentation  is  obtained  from  an  infant, 
without  the  concurrence  of  the  guardian." 


VOL.    IV. 
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coOTtlACTS,   the  powBT,  by  makiilg  the  jointui'e  in  lieu  of  dower  pre- 

• '  vious  to  the  marTiage,  the  power  afterwards  might  have 

been  a  mere  nullity*. 

Also,  where  an  estate,  given  to  an  infant  upon  a  con- 
dition ;  such  acts  as  an  in&nt  can  perform,  must  be  done 
by  him;  and  infancy,  in  such  a  case,  is  no  excuse". 

But  Lord  Coke**  takes  a  distinction  between  conditions 

in  fact,  which  are  expressed,  as  to  pay  money,  or  to  do  or 

not  to  do  some  particular  act,  and  conditions  in  law,  which 

are  implied ;  and  these  are  distinguishable  into  conditions 

by  the  common  law,  and  by  statute :  conditions  by  the 

common  law,  ,he  observes,  are  of  two  sorts,  one  founded 

on  skill  and  confidence,  the  other  not ;  and  conditions  by 

Statute  are  also  of  two  qualities,  sciL  when  the  statute  for 

execution  of  the  condition  in  law  gives  recovery,  and 

when  the  statute  gives  an  entry  and  no  recovery.      As  to 

'  the  condition  in  law,  founded  on  skill  and  confidence,  as  a 

stewardship  in  fee,  if  the  condition  be  broken,  the  infant 

is  barred  for  ever ;  not  so  where  the  condition  in  law  is 

not  founded  on  skill  and  confidence,  as  where  the  infant 

ot  feme  covert  be  lessee  for  life,  and  makep  a  feoffinent  in 

fee,  and  the  lessor  enters  for  the  fbrfeitva*e ;  yet  it  shall 

not  bar  the  infant  or  feme  covert,  after  the  death  of  her 

husband.'   But  if  an  infant  or  feme  covert  .commit  waste, 

it  shaS  bind  the  infant  and  feme  covert,  for  the  statute 

gives  the  action,  to  recover  the  land ;  but  if  the  condition 

be  by  force  of  a  statute,  which  gives  an  entry^  but  no 

action,  as  in  case  of  an  alienation  in  mortmain,  the  infiiiit 

or  feme  covert  is  not  barred  by  the  entry  for  the  condition 

broken  ^ 

Infants  are  a&o  forbidden  by  positive  law^,  to  enter 

> 

*  Fonb.  Ea.  8t,  n.  (c).  333,343 ;  $coti  v.  HaugUan, 

"  Whittrngnam's  case,   8  2  Vem.  560. 

Rep.  44,  b;    3  Buist.  59;  .    **  6  Rep.  44. 

Wuliams  v.  Fry,  2  Lev.  fti ;  '  See  also  Co.  Lit.  233,"b- 

iVentr.  199;  1Cha.Ca.138;  ^  17  Geo.  3,  c.  26;  und 

Falkland  v.*  Bertie,  2  Vem.  see  smMequent  act. 
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into  any  contract  for  the  purchase  of  an  annuity ;  and  coni-   COjhTRAcrs, 
seqnently  any  assurance  executed  by  him|  rs  evidence  or 
in  confirmation  or  execution  of  such  contract,  would  be 
aogatovy. 

A  feme  coyert,  though  of  full  age,  is  also  incapable  of  ^'^'J|^J^ 
binding  herself  or  husband  by  any  agreement  inpaisp  not 
only  because  she  is,  in  contemplation  of  law,  under  the 
dominicKi  and  coercion  of  her  husband,  and  consequently 
1ms  no  moral  capacity  to  assent  to  any  contract  respecting 
cither  his  property  or  her  own ',  but  because,  as  the  law 
kss  Tested  the  property  of  the  wife  in  her  husband,  she 
would,  if  allowed  to  bind  herself,  be  liable  to  engagements 
without  any  means  of  answering  them,  and  if  allowed  to 
bind  her  hnsband,  s|ie  might,  by  the  abuse  of  sudi  power, 
invoke  his  &mily  in  ruin  ^.  Hence  it  is  a  general  rule,  that 
sH  deeds  executed  by  a  married  woman  (except  only  the 
Queen  consort)  for  the  purpose  of  conveying  her  estate,  are 
•bsoluteiy  void,  and  not  voidable  only. 

What  has  been  befture  (diserved,  therefore,  in  respect  of 
money  borrowed  fay  u^uits  for  necessaries,  even  thon^ 
actuatty  a{qplaed  lor  such  pm^ose^  is  eqUsUy  true  at  law,  in 
nspect  of  femes  covert;  and  the  same  distinction  also  pre^ 
vails  IB  etfoity  with  respect  to  cases  where  the  mon^y 
faonrowed  was,  and  where  it  was  not,  so  applied  ^ 

Bat  in  cases  where  no  injury  can  arise  to  the  hnsband,  wiiat  acti  of 
the  acts  of  the  wile  will  be  good;  therefore  a  wife  mity,  good, 
wifiioai  her  husband,  execute  a  naked  authority,  whether 
given  before  or  after  marriage ".    So,  though  an  interest,  9s 
well  as  an  authority^  pass  to  the  wife,  yet  if  the  aulfaorily 

'  1  Pow.  Contr.  59 ;  Salk.  cases  cited  1  Pow.  Contr. 
3^7  J  Harris  v.  Im,  I  P.  69>  «^d  1  Fonb.  JEq.  90,  n. 
Wms.  483.  (A). 

•  See  1  Fonbt  Eq.  84,  n.  «  GodoljAin  v.  Godolphin, 
(4).  1  Ves.  21 ;  Peacock  v.  Monk, 

•  Prec.  Oha.  502;  Harris  alb.  191;  Co.  lit.  112,  a, 
V.Lee,  1  P. Wms. 483;  and  n.(6). 

c  2 
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CONTRACrSi  be  coUateml  to^  and  do  not  flow  from  the  interest,  it  may 
^'  be  executed    by  the   wife  alone,  the  interest  and  the 

authority  being  in  such  case  as  distinct  as  if  they  were 
vested  in  different  persons  '.    And  as  a  feme  covert  may^ 
J  without  her  husband,  convey  lands,  in  mere  execution  of  a 

power  or  authority,  so  may  she,  with  equal  effect,  in  per- 
formance of  a  condition;  a3,  where  land  is  vested  in  her  on 
6ondition  to  convey  to  others  ^.  And  these  acts  she  may 
do,  upon  the  ground  already  stated,  that  her  husband  can- 
not be  prejudiced  by  such  acts,  and  prejudice  might  arise 
to  others,  if  his  concurrence  should  be  essential.  Tt  seems 
doubtful,  however,  whether  she  can  convey  lands,  which 
she  holds  as  trustee,  without  her  husband  joining  in  the 
conveyance  *.  For  ''^trusts  being  properly  the  subjects  of 
^consideration  for  courts  of  equity  only,  and  though,  in 
them,  the  legal  estate  is  made  subservient  to  the  trust,  yet 
courts,  of  law  take  notice  of  the  trusts  for  very  few  pur- 
poses ;  nor  will  it  be  easy  to  find  an  authority  for  depart-? 
ing  from  any  rule  about  the  effect  of  legal  conveyances, 
merely  in  respect  of  their  being  a  performance  of  trusts  \" 
Another  reason  for  this  distinction  may  be. drawn  from  the 
-consideration,  that  if  a  married  woman  were  ^owed  to  con- 
vey a  trust  estate,  without  her  husband's  concurrence,  she 
might  convey  it  before  the  several  objects  of  the  trust  were 
satisfied,  for  which  he  might  jointly  with  her  be  respon- 
sible to  the  cestui  que  trust :  a  reason,  which  does  not  apply 
to  the  mere  execution  of  a  power,  or  performance  of  .a 
condition^.  And  as  tins  latter  reason  extends  to  the  case 
of  a  feme  covert  named  executrix,  it  has  been  said,  that 
she  cannot,  without  the  assent  of  her  husband,  take  upon 

*    Gibbons    v.    Moulton,  •    Daniel  v.    Ubley,   Sir 

Finch  Rep.  346  ;   and  see  Wm.  Jones,  138. 

Goodill  V.  Bingham,  1  Bos.  *  Co.  Lit.  112,  a,  n.  (6.). 

&  Bui.  192.  *  1  Fonb.  Eq.  90,  n.  (k). 

y  Sir  Wm.  Jones,  137, 138. 
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herself  the  execution  of  the  will  S     But  as  to  this,  it  is   CONTRACIB, 

observable,  that,  in  the  Spiritual  court,  she  certainly  might  ^ 

prove  the  will,  and  do  all  other  acts  respecting  it,  without 
the  concurrence  of  her  husband ;  and  there  is  no  instance 
of  a  prohibition  being  in  such  case  granted,  to  restrain  the 
proceedings  of  the  spiritual  court  ^.  She  cannot^  however, 
it  seems,  release  her  testator's  debts,  even  though  the 
husband  do  assent  to  her  acting- as  executrix;  for,  *^  if  the 
wife's  gift  or  release  should  stand  good,  her  act  might  ex- 
ceedingly endanger  the  husband,,  and  make  his  goods  liable 
to  the  creditors,,  if  the  testator's  estate  be  wasted  by  the 
gifts  or  releases  of  the  wife*." 

There  is  also,  with  respect  to  femes  covert,  a  further 
distinction  inequity,  by  which  a  wife  is  allowed,  in  certain 
cases,  to  have  property  separate  from  and  independent  of 
her  husband,  in  respect  of  which,  contracts  entered  into 
by  her  will  be  equally  binding  as  if  she  were  sole^(i). 
And  her  acquiescence  in  a  court  of  equity,  on  a  bill  filed 
for  that4>urpose,  to  any  disposition  of  such  property,  will 
operate  as  an- appointment  of  it'. 

So  the  general  engagement  of  a  wife  will,  inequity,  ope- 
rate upon  her  separate  personal  property,  and  apply  to  the 

« 

^  Wentworth's  OlSce  of  and  see  ace.  RusseWa  case. 

Executor,  202,  cites  2  H.  7,  5  Co.  27. 

15.  'Gi%iyv.  Cor,  iVes.  5 17. 

*  Fonb.  Eq.  90,  n.  (h).  *  Allen  v.  Papworth,  1  Ves. 

*  Wentw.  Executor,  206 ;  163. 

(1)  And  in  these  cases  it  does  not  seem  to-be  necessary 
that  her  trustees  should  be  parties  to  the  contract,  unless 
their  assent  be  expressly  required  1^  the  settlement,  the 
mere  apt>ointment  of  trustees  not  bemg  a  sufficient  ground 
from  whence  to  infer  that  such  was  the  intention  of  the 
parties,  as  there  must  have  been  trustees  in  order  to  secure 
her  the  separate*  property.  Still,  however,  it  seems  pru- 
dent to  obtain  their  concurrence,  if  it  can  be  had,  as  tneir 
approbation  will  induce  a  court  of  equity  to  view  the  trans- 
action, if  contrary  to  the  intent  of  the  settlement,  with  a 
more  favourable  eye.    1  Pow.  Contr.  60. 

c  3 


5te. 
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CoirrkACT^,  renb  and  profits  of  her  real  estate ;  suld  her  trul^tees  will 

be  obliged  to  apply  botb^  when  they  arise,  to  the  satisfae- 
Hon  of  such  general  engageinent^.  And  an  agteement 
entered  into  by  a  feme  covert  with  her  husband,  in  respect 
to  such  separate  property,  or  a  conveyance  tb  him,  has 
been  held  to  be  valid  K  Though  ih  later  cases  this  doctrine 
has  been  questioned  ». 

And  a  cbvenant  in  articles  entered  into  before  tnamage, 
that  she  shall  have  the  disposition  of  it  such  re(d  and  pec- 
sonal  property  as  may  accrue  to  her  during  her  coverture, 
will  enable  her  to  dispose  of  it  without  fine,  whether  the 
estate  be  equitable  or  legal  K  This,  ho\vever,  was  doubted 
by  Hardwicke,  Chancellor,  who  seems  to  have  thought, 
that  the  power  of  a  feme  covert  over  her  separate  estate, 
must  be  confined  to  such  part  of  it  as  was  persbnal,  for 
diat  of  her  real  estate  she  could  makj  no  disposition  during 
her  coverture,  unless  by  fine,  or  unless  she  had  before 
marriage  reserved  such  power  to  herBetf,by  way  of  trubt^  br 
of  a  power  over  an  use  "^.  In  Wright  v.  Cadogan  %  how- 
ever, ^  an  heir  at  law,  on  appeal  to  the  House  of  Lonls, 
was  adjudged  to  execute  a  conveyance  to  the  party  in 
whose  favour  such  agreement  was  made  **  (i). 

And  in  the  case  of  Campion  v.  ColUnson  ',  the  power  of 
a  feme  covert  over  her  separate  property  seenis  to  have 

^  Peacock  V.  Monk,  a  Ves.  Ves,  jun.  498 ;  and  Wkht- 

193;  NortonY.  Tanyill,  a  ?•  '«•  ^-  Nemnan,  40).  I29. 

Wms.    144 ;    Standford  V.  '  Wngte  v-  Lord  Cadogan^ 

Marshall,  a  Atk.  68;  Htdme  6  Brow.  P.  Ca,  156. 

V.  Tenant  and  Wife,  1  Brow.  "  Peacock  v.  Monk,  a  Ves. 

Cha.  Ca.i6.  19^. 

*  Freeman  v.  Mason,  2  Eq.  °  fi^row.  P.  Ca.  156. 

Ca.  Abr.26,  pi.  26;  Bunt.  „  ^^  ^-  *^?P^'  V^™ 

205 ;  2  Brow.  F.  CJa.  378.  *^E:  ^H  >  ^^  f^  Rtppon 


(1)  Attd  a  feme  coV^,  like  an  inlant^  may  by  assent 
after  coverture  deteni^ued,  make  prior  agreements  valid 
'i*hich  WOtdd  olh^r^ise  be  voidable.  See  2  Vcm.  225 ; 
Cowp.aoi;  Dodgl.  53. 
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been  carried  to  a  still  greater  extent  than  had  thitherto  cpN'i  racts, 
been  allowed,  for  in  that  case,  a  wife  liTiog  apart  from  her  ^' 

hnsbandi  was  permitted  to  surrender  a  copyhold  estate, 
settled  to  her  separate  use,  without  the  concurrence  of  her 
husband,  he  baring,  upon  the  separation,  coyenanted  to 
join  in  all  necessary  conveyances  to  such  uses  as  she  should 
appoint. 

There  are  also  some  cases,  where  a  feme  covert  may 
even  at  law  be  bound  by  her  separate  contracts ;  as,  where 
the  husband  has  abjured  the  realm  %  or  been  banished', 
or  be  married  to  an  alien  enemy',  or  be  attainted  of 
felony  • ;  but  flie  reason  of  this  is.  that  he  is  in  these  cases 
considered  as  dmliter  martuus  (or  dead  to  the  community), 
and  therefore  deemed  to  be  a  feme,  and  no  longer  under  tlie 
c<mtrol  of  her  husband ;  or  be  the  wife  of  a  citizen  of  Lon- 
don " :  and  according  to  some  \  she  is  bound  by  her  separate 
contract,  after  divorce  a  menm  et  thorQ ;  but  in  RoUe  ^,  it  is 
expressly  said,  thait  though  husband  and  wife  be  divorced 
a  mema  et  tlwroj  the  husband  may  release  a  legacy  left  to 
his  wife,  such  divorce,  even  for  adultery,  not  dissolving 
the  marriage*. 

It  was  also  for  some  time  considered  as  a  doctrine  fully 
established  by  some  modem  cases  %  that  a  feme  covert, 
living  apart  from  her  husband,  on  a  separate  maintenance 
allowed  her  by  her  husband,  was  bound  by  her  own  con- 
tracts,  and  that  the  husband  was  discharged;  but  this 
doctrine  has  since  been  solemnly  denied  to  be  law  ^. 

«  1  Ron,  Rep.  408 ;    Co.    Cro.  Eliz.  908.  Also  1  Pow. 

lit  lat,  b.  Contr.76,  8tc.;  1  Fonb.Eq. 

'aVern.   104;   Co.  lit.    io3,n.(r);  Co.  lit.  303,  n. 

I33>a-  (1). 

«i  Salk.  116;    1    Lord  »  See  Bt»g«^earf  v.  Lone^ 

Raym.  147.  borough^    and     Barwell   v. 

*  Newsom  v.  Bowyer,  3  P.  Broo%$,    cited  1   Dumf.  & 
.  Wm8.37;  Co.  Lit.  42,  b.  East,  6.     Also    Corbett  v. 

'10  Mod.  6.  PoeMz,  reported  Ibid. 

*  Moor,  666;  and  9Mod.3.  *  See  Marshall  v.  Rutton, 
y  1  Abr.  343,  pi.  8.  .  8  Term  Rep.  545;  and  see 
»  And  see  ace.  9  lb.  301,    i  Pow.  Contr.  80;    i  Fonb. 

pi.  1 2 ;  and  Stephem  v.  Fotty,    Eq.  1 06,  n.  (0). 

c  4 
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CONTRACTS,       An  agreement  entered  into  by  a  feme  covert,  jointly 

with  her  husband^will,  however,  it  seems,  if  for  the  benefit 
of  her  estate,  be  binding  upon  her,  notwithstanding  her 
coverture  *- 

So,  though  there  must,  generally  speaking,  be  two  per-^ 
sons  at  least  reciproc^y  assenting,  in  order  to  constitute 
an  effective  agreement,  a(id  husband  and  wife  are  consi- 
dered at  law  as  but  one  person,  and  therefore  under  a 
moral  incapacity  of  entering  into  any  valid  agreement  with 
each  other ;  yet  such  agreement  will  tn  equity  be  valid, 
and  though  made  without  consideration,  will  be  binding, 
not  only  against  the  husband  himself,  and  his  representa- 
tived,  but  all  others,  except  creditors,  unless  he  parts  with 
the  whole  of  his  estate  to  her  ^  (i).  And  the  savings  of 
the  wife  arising  out  of  any  separate  maintenance  she  may 
have  under  such  agreement,  will  be  at  her  separate  dis- 
posal, and  if  parted  with  to  the  husband,  by  way  of  loan, 
she  will  becohsidered  as  a  creditor  to  that  amount  against 
him  and  his  representatives  ®  (2). 

^  Rothwellv.  Widdringtony  ^Qhamet/j  cited    1  Cha.  Ca. 

1  Vem.  456.  118;  1  Ves.  639 ;  Beard  y. 

*  Beard  Y.  Beard,  3  Atk.  Nuthall,  1  Vem.  497  ;  Cecil 
72.  V.  Jtixton,  1  Atk.  278;  Oj^y 

*  See  Stanning  v.   Style,  v.  Offley,  Prec.  Cha.  26a 
3P.Wms.  336;  Georges  v. 


(1)  See  Pawlett  v.  Delaval,  2  Ves.  666;  Stanning  v. 
Style,  3  P.  Wms.  334 ;  Calmady  y.  Calmady,  cited  3  P. 
Wins.  339 ;  Attorney  General  v.  Whorewood,  1  Ves.  638 ; 
sed  vide  Milries  v.  Buck,  2  Ves.  jun.  498.  But  in  ttds  case 
Loughborough,  Chan,  is  reported  to  have  expressed  a 
doubt,  whether  a  feme  covert  ought  to  be  consicfered  as  a 
feme  sole,  quoad  her  husband^  wim  respect  to  her  separate 
property  arising  from  an  agreement  between  them,  to  the 
extent  to  which  it  had  in  some  cases  been  carried. 

(2)  But  it  is  to  be  observed,  that  if  the  wife  do  not  de- 
mand the  produce  of  the  estate  assigned  to  her  by  her 
husband,  but  he  continues  wholly  to  support  her  as  if  no 
separate  property  had  been  settled  upon  her,  the  courts 
will  not  suffer  an  account  of  such  separate  property  to  be 

carried 


J 


n 
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Other  persons  who  are  disabled  to  convey;  are,  persons  OONtRACTB^ 
attainted  of  treason,  felony,  or  prttmuntre ;  upon  which  __.„.„__ 


their  estates  immediately  vest  in  the  crown  or  the  lord,  by  • 
way  of  forfeiture  or  escheat,  as  a  punishment  for  the  breach 
of  their  allegiance ;  but  these  incapacities  have  been  already 
noticed. 

Lastly,  tenant  in  tail  will  be  bound  by  an  agreement 
respecting  his  intailed  estate  ^. 

Having  in  the  preceding  pages  considered,  with  as  much  Who  may  bind 
succinctness  as  the  subject  appeared  to  admit  of,  who  are,  otben!  ^^ 
and  who  are  not,  by  reason  of  their  mental  capacity, 
aHowed  to  bind  themselves  by  agreement,  i  shall  proceed 
to  consider  who,  by  reason  of  the  quantity  or  duration  of 
interest  which  subsists  in  them,  are  capable  of  binding 
others,  as  well  as  themselves,*  by  such  stipulation* 

In  all  cases  where  the  party  has  an  absolute  interest  in 
the  thing  concerning  which  the  agreement  is  made,  it  will 
be  binding  not  only  upon  himself,  but  also  upon  all  other 
persons  subsequently-  deriving  title  fW)ni  or  through  him, 
unless  it' was  confined  personally  to  the  party  himself. 
And  also^ll  it  bind  those  who  hold  the  land,  8cc.  in  trust 
for  him.  Hence  the  agreement  of  the  cestui  que  trust  of 
an  estate,  will  conclude  his  trustees,  althoughno  parties 
toitK 

Where  a  bill  was  filed  for  a  specific  peiformance  bf  an 
agreement  for  a  sale  of  a  copyhold  (and  that  to  the  exclu- 

'  Ross  V.  Ross,  I  Cha.  Ca.  ^  Combury  v.  Middleton, 
171.  1  Cha.  Ca.  173,208. 

«  Cro.Eliz.  553^  Dy.  14, 
pi.  69. 


carried  back  beyond  the  end  of  the  current  year,  to  be 
computed  from  me  last  day  appointed  for  the  payment  of 
.it  See  Powell  Y.  Hankey,  2  P.Wmd.  82,  ana  the  cases 
there  cited.  But  otherwise,  if  the  agreement  be  kept  alive 
by  her  regularly  demanding  an  account,  &c.  Warwick  v. 
Edwards,  1  Eq.  Ca.  Abr.  140,  pi.  7;  Ridout  v.  Lewis, 
1  Atk.  269. 
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GONTRACTB9  ftion  of  the  widow's  free-bench)  by  a  father  to  his  son  for 
^^  Talttable  oonsideraticMiy  paid  as  to  the  greatest  party  the 

father  dying  before  an  aptual  surrender.  Lord  Hardwicke 
was  of  opinion,  that^  by  analogy  to  the  determinations  at 
law  in  similar  cases,  where  the  husba«id  had  actually  parted 
with  the  estate,  in  which  cases  the  widow  lost  her  firee^ 
bench,  npon  the  ground  that  the  fieebenoh  estate  of  the 
wife  was  but  a  branch  out  of  the  estate  of  the  husband-, 
the  wife  should,  in  equity,  where  there  was  an  agreement, 
be  bound  thereby ;  for  it  was,  in  equity,  a  parting  with  the 
whole  estate:  then  that  court,  considering  the  thing  as 
done  from  the  time  at  which  it  ought  to  be  done,  consi- 
"  dered  the  vendor  as  a  trustee  for  the  rendee,  and  that 
those  who  came  in  his  place  ought  to  perform  his  agite- 
ment.  And  his  Loidship  decreed  a  specific  execution 
against  the  widow  ^;  and  he  expressed  his  disap)[>robation 
of  a  prior  case  j,  where  a  contraiy  decision  was  made. 

AlaOf  a  corpoiBtion  being  considered  as  que  body^  will 
be  bound  by  the  agreement  of  its  heed.  But  this  ohli- 
gstion  will  be  upon  the  mooaben  in  their  corporate,  and 
not  in  their  individual  capacities  K  AB/i  though  Ae  cor* 
pontioB  be  dissolved,  or  chained,  yet  shall  it  be  bound 
to  perfonn  its  covenants  K  And  churchwardens^  being  a 
corporation,  and  morally  competent  to  assent  to  a  reason- 
•abk  agreement,  beneficial  to  the  parish,  may  therefore 
bind,  as  well  the  parishioners  and  their  successoiB,  as  the 
succeeding  churchwardens". 
And  tiie  agreement  of  the  ancestor  will  bind  the  heir, 

^  HinioH  V.  Hintanf  2  Yes.  396.    The  authority  of  this 

631, 638 ;  and  see  Renning'  case,  however^  appears  to  be 

ton  V.  X^lCf  Noy,  29 ;  Benson  doubtful.  And  see  Edwards 

<  Scot^  Salk.  165;  Freem.  v.  Brown,  1  Lev.  1137. 

6i6»   .  *  Owoi,  73;  ft  And.  107. 

j  Mmagrove  v.  Daahwood,  ■  Sec  Mm^n  v.  Nutkm, 

ft  Vem.  45, 6b.  ft  P.  Wms.  866;  a  Eq.  Ca. 

^  1  Veat  357;  sfidwk,  as  Afar,  as,  pi.  ita. 
to  the  iatter  point,  ft  Vem* 


CH.  I.^I.]  CONTKYANCING.  ^J 

whe Aer  it  be  in  respect  of  freehold  litnds  " ,  or  OopyboMs  %  CONTRACIS* 
or  borough  English  P;  where  thd  youngest  8oil>  ds  ^us-- 
tomary  heir,  irill  be  bound  by  his  ancestor's  agreements. 
And  though  the  ancestor  be  only  tenant  for  life,  yet  if  the 
l^peement  were  Evidently  adTantageous  to  the  heir^  at  the 
time  it  was  concluded^  it  will  bind  him  4. 

A  mother  may,  also,  acting  as  administratrix  to  her 
husband,  bind  h^  children '. 

And  it  is  now  holden,  that  the  covenants  or  agreements 
of  a  woman  before  marriage>  will  bind  an  after-^taken  hus- 
band *  (i).  ''  For  a  man  who  marries  without  treaty  must 
be  content  to  take  his  wife  as  he  finds  her  ^'' 

°  Baden  v.  Pembroke,   a  '  Neighier  y.  Stumum^  i 

Vem.  213.  Vem.  210. 

"  Greentvood  v.  Hare,   1  .  •  Baskervilky.Saskervitle, 

Cha.  Rep.  144.  ^  Vem.  448. 

p  Per  Hardw.  Free.  Gh.  ^  Stratkmore  t.  Bowes,  t 

640.  Brow.  Cha.  Rep.  345 ;  and 

^  Chetwynd  y.  Fleetioood,  see  10  Med.  160,  243. 
4  Biro.  Par.  Ca.  435. 


(1)  Where  a  widow  woman^  previously  to  a  second  mar- 
riage, assigns  over  her  estate  to  trustees,  for  the  children 
by  Tier  first  husband,  there  appears  to  be  no  re^on  to 
contest  the  validity  ^mkjk  settlement.  Bmi  t%  Mmheufi, 
I  Vem.  408 ;  King  y.  Cotton,  2  P.  Wms.  358,  674 ;  Neto- 
steady.  Searle,  i  Atk.  265;  Doe  t.  SUmthdge,  Go^.  705; 
Ex  parte  Manhf^  1  Atk.  158.  But  where  sudi  settlement 
has  been  made  for  the  benefit  of  herself  alolie,  without  the 
husband's  privity,  it  was  formerly  held  to  be  void,  as 
against  th6  nustMOid^  as  beine  in  iterogation  of  the  rights 
of  marriage ;  Howitrd  y.  Hooker,  a  Cha.  Repv  42  ;  Carlton 
v.  Dormett,  2  Vem.  17;  Divper^s  case,  2  Freem.  29 ;  Gitt. 
Lex  Prsetor.  267 ;  Poubon  v.  Wellington^  a  P.  Wms.  535. 
The  above  cited  case,  however,  of  Strathmore  v.  Bo$pes, 
appears  to  have  yery  mudi  shaken  those  laudiorities,  -as  it 
has  a  direct  and  immediate  tendency  to  establish  the  doc- 
trine that  a  XvoKnan  may,  pteviously  to  and  in  contempla- 
tion of  het  maftiage,  so  convey  her  property  to  trusteed 
'f)r  her  own  use,  as  to  be  entijrely  beyond  "die  reach  of  heir 
intended  husband. 
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CONTRACTS,  .    But  as  it  is  a  maxim  of  law,  that  the  real  estate  of  the* 

dec; 

•  wife  shall  not  be  bound  without  a -fine  or  recovery";  no 

agreement  of  the  husband  alone  "will  bind  the  wife  ^^  unless 
the  wife,  upon  a  private  examination^  assent  to  such 
agreement  (i);  or  unless  she  reserve  to  herself,  before 
marriage,  a  power  of  disposing  of  her  real  estate  without 
fine,  whidi  she  may^do  either  by  conveying  it  in  trust,  or 
by  reserving  a  power  over  ah  use  \  And,  indeed,  some 
doubt  may  reasonably  be  entertained  whether  the  consent 
of  the  wife,  upon  private  examination  alone,  will  be  suffi- 
cient to  induce  the  court  to  decree  a  performance  of  an 
agreement  of  the  husband  to  convey  the  wife's  real  estate ; 
for  though  it  is  so  stated  in  a  book  of  some  authority^ ; 
and  though  the  courts  of  equity  will  take  such  consent  of 
a  feme  covert,  where  her  assent  is  required  to  the  invest- 
ment of  money  in  the  purchase  of  land,  of  which  she  will 
be  tenant  in  tail  *,  yet  there  does  not  appear  to  be  any 
case  in  which  a  feme  covert  has  been  permitted  in  equity 
to  convey  an  estate  of  fireehold,  (unless  a  trust  estate),  by 
any  other  means  than  those  required  by  law  ^.  And  if  a 
feme  covert  agree  to  sell  her  inheritance,  upon  condition 
that  she  is  to  have  part  of  the  money,  and  it  is  accordingly 
vested  in  the  hands  of  trustees,  no  afler-agreement  of  her's 
will  make  it  Uable  to  the  husband's  contracts  ^. 

■  a  Co.  74,  78;  10  Ibid.  ^  Treat.  Eq.  34. 

43.  *  Oldham  v.   Hughes,   2 

^  Bryan  v.  Wolley,  4  Vin.  Atk.  453. 

Abr.  57,  jpl.  19.  •  And    see    Portington^B 

*  See  Co.  !Ut.  326,  b.  n.;  case,  10  Co.  42,  b. 

'  Wright  V.  Cadogan,  6  Bro.  '  ^  Rutland  v.  MoUineaux, 

Par.  Ca.  156 ;  IJoe  v.  Staple,  2  Vern.  64. 
2  Term  Rep.  695. 


(1)  And  therefore  a  bill  fbr  this  purpose  must  be  filed 
against  both  husband  and  wife,  or  she  will  be  intended  to 
convey  by  the  compulsion  of.  her  husband.    Treat.  Eq.  34. 
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Tenants  in  tall,  of  a  legal  estate,  cannot  by  mere  agree-  contracts, 
xEKnt  or  covenant  to  convey,  eren  though  for  a  valuable  ___^,.,...^^ 
consideration^  bind  the  issue  in  tail,  or  the  remainder-men, 
ibr  the  issue  iu  tail  do  not  claim  from  the  tenant  in  tail 
but  from  the  creator  of  the  estate,  perfortnam  dom,  and  a 
court  of  equity,  though  the  issue  are  in  the  power  of  the 
tenant  in  tail,  so  as  to  be  baned  by  a.particular  assurance, 
will  not,  unless  that  assuranpe  be  had,  deprive  them  of  the 
title  they  derive  froin  the  original  author  of  the  limitation  ^. 
Unless,  indeed,  (as  in  the  case  of  an  exchange  of  lands) 
the  issue  enter  upon  the  land,  and  accept  the  agreement, 
in  which  case  he  shall  be  bound  by  it ;  because  by  entering 
upon  the  recompence  which  his  ancestor  received  for  the 
estate-tail,  he  makes  himself  a  party  to  the  original  agree- 
ment, and  is  therefore  bound  in  conscienceto  perform  it^ 
So  neither  will  the  issue  be  bound  by  the  covenant  of  tenant 
in  tail  .for  further  assurance*.  Nor  by  articles  to  convey 
for  payment  of  debts^  Nor  by  a  covenant  to  levy  a  fine, 
though  there  have  been  a  decree  for  that  purpose  <. 

These  positions  must,  however,  be  confined  to  tenants 
in  tail  of  the  legal  estate,  for  tenants  in  tail  of  a  trust,  or 
other  equitable  interest,  may  in  some  cases  bar  the  intail 
by  less  solemn  modes  of  assurance,  because  those  speeies 
of  intails  being  creaturies  of  tbe.courts  of  equity,  (not  being 
within  the  statute  de  donis),  are  governed  by  the  rules  of 
those  courts,  and  made  subservient  to  the  exigency  of  cir- 
cumstances.   Thus  a  trust  estate  has  been  held  to  be 

«  1  Lev.  238 ;  2  Vent.  350;        '  Herbert  v.  Freame,2  Eq, 

Hob.  203 ;  Ross  v.  Ross,  \     Ca.  Abr.  26,  pi.  34. 

Cha.  Ca.  171;   Coventry  Y.        ,  j^^j^  ^   j^^^    ^  ^ 

Coventry,    10   Mod.    469;  ^     .,       r.^     -^  a-    7? 

Powelly! Powell,  Prec.  Cha.  C*.  Abr.  266,  cited  m  Fox  v. 

278 ;  Sangen  v.  Wilms,  cited  Crane,  2  Vem.  306 ;  though 

Gilb.  Rep.  Eq.  164.  Hill  v.  Carr,  as  reported  in 

*  Ross  V.  Ross,  1  Cha.  Ca.  .j  ch^.  Ca.  294,  seems  con- 

•  Jenkins  y,  Jenkins,  1  Lev.         ^' 
237- 


«0  ELEMENTS    OF         [BOOK  III.    PAAT  i, 

coimtACTS,  barred  by  a  feoffment,  or  a  baigain  and  sale)^.  Lord  Cow- 
^'  p«,  however,  doubted  whether  a  deed  only,  (pr  a  bargain 
and  sale),  executed  by  cuhd  que  trust  in  tail,  would  bar 
the  remainder-man,  or  even  the  iasue,  ^'  in  regard  a  deed 
may  be  made  at  a  tavern,  or  by  surpriae,  but  a  recovery 
is  a  solepm  and  deliberate  act^  And  Lord  Hardwicke 
is  reported  to  have  said  \  not  only  ^'  that  it  never  had 
been  determined  that  a  lease  and  release  would  bar  an 
equitable  estate-tail,  but  that  he  hoped  it  never  would." 
H«ce,  it  has  now  become  the  common  prptctice  to  suffer 
a  recovery  of  trupt  estates,  as  well  as  of  legal  ones;  par- 
ticularly as  this  may  be  done  without  the  concurrence  of 
die  trustees* ;  but  legal ealates-tail  in  copyhold*",  as  well 
as  equitable  *,  may  be  barred  I^  a  surrender  alone,  unless 
there  be  a  special  custom  to  the  ccmtrary,  copyholds  not 
being  within  the  statute  it  doms^  j^jid  the  Losi  Keepar, 
in  O^ojf  V.  Hudton^f  thought,  that  a  devise  by  will,  was 
suftoient  to  bar  a  tmst  entail  of  copyholds ;  and  a  siaiyar 
decree  was  made  in  Wooinomgk  v.  Woobuntgh  '. 

And,  as  tenant  in  tail  is  restrained  from  alienii^  the . 
estate  widiout  fine  or  secoveiy,  so  is  he  restraiiied  from 
^barging  it,  or  disposing^  by  contract  or  agreement,  of  the 
lastii^  improvements  after  his  death.  Therefore,  if  tenant 
in  tail  arliele  for  sale  of  the  trees  growing  on  the  inherit- 
imee,  the  vendee  muet  sever  Hiem  during  the  life  of  tenant 
in  tail ;  for  if  he  die  before  diey  are  cut  down,  his  issue 
flhaU  have  them  as  part  of  the  inheritance,  and  the  vendee 

*  North    V.   Champemon,  v.  Thornton,  i  Brow.  Cha. 

'%  Cha.  Ca.  64 ;  Carpenter  v.  Rep.  73. 

Carpenter,  1  Vem.  440 ;  Be-  ^  1  Ves.  260. 

-verl^ Y.Benerley, iVem.izi;  '  Bamaby  v.   Griffin,   3 

Baker  v.  Bailqf,  lb.  ««5.  V^s.  iun.  276. 

'  Ltmtt  V.  Sewell,  1  P.  ^OtmayY.Huds(m,^yem. 

Wms.  87 ;  and  see  Weale  y.  583. 

Lower,  cited  2  Vem.  306 ;  "  Radford  v.    Wilson,   3 

Kirkman  v.  Sndth,  i  Ves.  Atk.  815. 

260;  Amb.  518;  Bamabu  •  2  Vem.  583. 

•    V.  Griffin,  3  Ves.  276 ;  Samn  '  Prec.  Cha.  228. 
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BhttHnot  be  permitted,  after  the  death  of  tenant  in  tail,  to  CONtUAClB, 

fell  a  single  tree,  thoagh  it  be  half  cut  down :  for,  aa  the 

tenant  in  tail  has  power  oyer  the  inheritance  but  during 

own  life,  he  cannot  delegate  that  power  to  another  but 
the  same  time;  and,  consequently,  whatever  re- 
mains part  of  the  inheritance  at  the  death  of  tenant  in  tail, 
at  which  time  lus  power  over  it  ceases,  must  necessarily 
go  to  the  heir  to  whom  the  inheritance  belongs  ^. 

But  if  tenant  in  tail^  having  a  power  to  make  leases  for 
three  lives,  covenant  to  make  such  a  lease^  and  die  before 
execution,  it  is  said,  that  a  court  of  equity  wiQ  carry  this 
into  execution  against  the  issue '. 

The  executors  of  every  person  are  implied  in  himself, 
and  bound  without  naming '. 

An  attorney,  having  due  authority,  may  bind  his  client, 
by  an  agreement,  and  will  not  himself  be  liable  in  case  of 
non-performance*.  But  if  he  act  without  sufficient  au- 
thority, or  abuse  the  confidence  placed  in  him,  he  will 
himself  be  answerable;  as,  where  an  attorney  prevented  a 
debtor  from  applying  to  his  creditors,  to  compound  his 
debts^  saying  that,  *'  he  need  not  trouble  himself  to  go  to 
his  clients,  for  they  would  be  governed  by  him,  and  would 
make  no  agreement  without  him^  but  what  agreement  he 
made  they  would  stand  by,''  and  thereupon  agreed,  on 
flieir  part,  for  a  certain  composition,  in  consideration  of 
which  the  securities  were  to  be  delivered  up ;  on  perform- 
ance by  the  debtor  of  his  part  of  the  agreement  and  refusal 
of  the  creditors  to  abide  by  the  contract  of  their  attorney, 
he  was  decreed  to  indemni|y  the  debtor,  according  to  the 
terms  of  the  agreement  **. 

But  a  general  authority  to  a  steward  to  make  contracts 
with  the  tenailts,  will  not  bind  the  lord,  unless  his  ex- 

*»  Bro.  Contract,  26 ;    11  Wms.  277 ;  S.  C.  2  Eq.  Ca. 

Rep.  50;  Pcmh.  194.  Abr.  31,  pL  40.     £^  vid. 

'  See  10  Mod.  469.  5  Bro.  Par.  Ca.  547. 

•  Per  Chancel,  in  Hyde  v.  "  Parrot  v.    Wells  et  4il. 

Shnner,  2  P.  Wms.  197.  2  Vem.  127. 

\  Johnson  v.  Ogilby,  3  P. 
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CQMTRAGTSy  press  consent  and  approbation  of  the  agreement  be  given, 
^  and  part  of  the  bargain  be  actually  executed  *. 

And  if  a  joint-tenant  enter  into  an  agreement  to  alien, 
and  neglect  so  to  do,  and  die,  a  court  of  equity  will  not 
compel  the  survivor  to  perform  the  agreement^;  unless 
the  articles  are  such  as  amount  to  aseverance  of  the  join- 
ture in  equity*. 

II.  With  or  to  whom  a  Contract  or  Convey- 
ance  MAT   BE   ENTERED   INTO,   OR   MADE. 

Although  infants,*  &c.  cannoi  enter  into  agreements 
binding  upon  themselves,  except  in  the  cases  above  re- 
cited; yet  covenants  may  be  entered  into  mtk  them,  and 
will  bel)inding  upon  the  other  party ;  for  the  disability 
imposed  by  the  law  upon  infants,  &c.  is  intended  solely  for 
their  own  protection  and  benefit,  and  not  to  liberate  from 
their  engagements  those  with  ^hom  he  may  have  con- 
tracted. Though  it  ha3  been  said  that  contracts  must  be 
mutual,  and  both  parties  be  bound,  or  neither,  yet  for  the 
reasons  before  given,  this  rule  does  not  extend  to  con- 
tracts entered  into  with  infants  by  persons  of  full  age.  For 
an  adult  knows  with  whom  he  contracts,  and  shall  not  be 
relieved  against  his  own  folly ;  nor  shall  that  be  turned  to 
the  infant's  prejudice  which  was  designed  as  a  protection 
and  security  to  him  against  his  disadvantageous  con- 
tracts*. And  he  may  agree  to  it  or  not  upon  his  coming 
of  age,  at  pleasure  ^.  And  it  is  the  same  of  a  feme  covert : 
a  conveyance  to  whom  (except  immediately  from  her  hus- 
band, which  is  legally  impossible,  on  account  of  their  both 
being  in  law  deemed  but  one  person^  will  be  good,  unless 
avoided  by  her  husband,  subject  to  her  power  to  avoid  it 

*  Per  Lord  Chan.  5  Vin.  ham  v.  Atkins,  1  Keb.  46 ; 
Abr.  522,  pi.  35.  Forrester's  case.    Ibid.  41 ; 

y  See  2  Vern.  63.  Holt  v.   Clar,    Stra.  937 ; 

*  Per  Lord  Hardw.  2  Ves.  9  Vin.  Abr.  393,  pi.  4. 
634 ;  et  vid.  1  Inst.  59,  b.  *  Co.  Lit.  2,  b, 

*  See  Smith  v.  Bowin,  1  «  Ibid.  3,  a. 
Mod.  25;  1  Vent.  51 ;  Fame- 
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upon  the  death  of  her  husband  if  she  samye  him,  or  her  CX>NTaACnf» 
heir  ii  she  do  not  "^ :  and  the  like  of  an  idiot.  8cc. 

'  ■■■■■!■  n  II       m 

We  shall  now  proceed  to  consider, 

III.   What  may  bb  the  Suhjbct  op  a  Conthact 

OB  Agreement. 

Generally  speaking,  any  kind  of  right  or  interest,  What  may  be 
whetherof  a  real,  a  personal,  or  a  mixed  nature,  may  be  lnVgr«mUl 
made  the  subject  of  an  agreement,  so  that  it  be  within  the 
power  and  control  of  the  party  contracting  at  the  time  he 
enters  into  the  agreement ;  for  it  is  a  known  rule  of  law, 
that  a  man  cannot  convey  or  charge,  at  least  not  by  con- 
tract executed,  any  thing  in  which  he  has  not  an  interest, 
either  actually  or  potentially  at  the  time  of  the  grant  or  con-  - 
veyance,  ''  because  it  is  necessary,  that  he  who  by  his 
contract  makes  another  possessor  of  any  thing,  should  first 
be  himself  the  proprietor  of  it*."  If,  therefore,  a  person 
sell  a  horse,  (and  it  would  be  the  same  of  real  property) 
to  another,  upon  condition  that  he  pay  for  it  at  Christmas ; 
the  vendor  cannot,  before  Christmas,  sell  it  to  a  third 
person ;  and  even  though  the  first  vendee  should  fail  in 
payment,  and  the  vendor  re-seize  the  horse  *a{ler  Christ- 
mas, the  sale  will  be  void  at  the  time  of  the  second  con- 
tracty  for  the  vendor  had  neither  possession  nor  property  in 
the  horse,  but  only  a  condition,  which  will  not  enable  him 
to  contract  for  the  property  .and  possession  ^. 

Nor  will  the  law  allow  a  man  to  grant  or  incumber  that 
to  which  he  has  only  an  inchoate  title,  or  interest  to  be 
perfected  in  futiire  -:  thus,  if  "a  writ  of  annuity  be  granted 
by  a  prebend,  after  collation,  admission,  and  institution, 
but  before  installation  or  induction;  such  a  grant,  though 
confirmed  by  the  ordinary  and  the  patron,  would  be 
void,  because  he  has  but  jus  ad  rem,  and  a  future  interest , 

*  Co.  lit.  3,  a.  132;    Co.  Lit.  41,  b;  Bac. 

.    •  1  Pow.  Contr.  15}J.  Max.  78. 

'  Plow.  432 ;  an^  see  Hob, 

VOL.  IV.  J> 
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GOKTRACn/  and  not  jus  in  re,  until  indaction,  which  ^yeg  him  po^^ 

^^^^^^_^^^^_^^^  session  <^. 

We  musty  however,  distinguish  the  tast>mentioned  case, 
from  those  cases  in  which,  although  it  be  uncertain  whether 
the  thing  granted  will  ever  exists  and  it  consequently^ 
cannot  be  actually  in  the,  grantor  or  certain,  yet  it  is  in  him 
potentially^  as  being  a  thing  accessory  to  something  which 
he  actually  has  in  him';  for  such  potential  property  may 
be  the  subject  of  a  contract  executed :  thus^  a  lord  of  a 
manor  may  part  with  the  profit  of  his  courts  for  a  time  to 
come ;  and  so,  a  parson  may  grant  all  the  tithe  that  he 
shall  have  in  such  a  year,  although,  perhaps,  he  may  have 
none ;  for  the  right  to  the  manor  or  the  advowson  is  in 
,  him,  and  out  of  these  it  is.that  they  arise.  So  a  tenant  for 
life  may  sell  the  profits  of  his  lands  for  three  or  four  years 
to  come,  and  yet  the  profits  are  not  then  mess^N  So, 
where  a  lessor  covenanted  that  it  should  be  lawful  for  the 
lessee,  his  executors  and  assigns,  to  carry  away,  to  his 
own  use,  such  com  as  should  be  growing  upon  the  ground 
at  the  end  of  the  term,  the  lessee  was  held  entitled  to  the 
com  so  growing ;  for  though  the  lessor  had  not  the  com 
actually  in  him,  nor  certain,  yet  he  had  it  potentially ;  for 
the  land  was  the  mother  and  root  of  all  the  fruits,  and, 
therefore,  he  that  had  that,  might  grant  aU  fruits  that 
might  arise  upon  it  afterwards,  and  the  property  would 
pass  as  soon  as  the  fruits  were  extant '. 

And  so,  where  the  contract  is  executory  only,  operating 
as  a  declaration  precedent,  and  to  the  perfection  of  which 
some  new  act  or  conveyance  is  necessary,  it  may  be  valid, 
although  the  subject  of  it  be  not  yet  in  esse,  nor  any  in- 
terest vested  in  the  party ;  as  if  a  man  covenant  with 
another  to  purchase  land  before  such  a  day,  and  levy  a 
fine  of  it,  and  that  the  fine  shall  enure  to  the  uses  ex<- 
pressed  in  the  deed;  this  will  bind  the  land,  ^though  it 

«  Dyer,  221,  pL  18.  *  Grantham  v.  Hawkyp 

^  22  Hen.  6,  43,  Hob*  1:32. 
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be  pufchased  afterwards ;  because  there  is  a  new  act  to  be  contracts^ 
done*  yizt  the  fine*".    So,  if  I  grant  unto  J.  S.  authority  to  ^' 

deouae  for  years  the  land  of  which  I  am  now  or  shall  here- 
after  be  seised,  and  afterwards  purchase  lands,  the  demise 
of  /.  S.  will  be  good,  because  the  demise  of  my  attorney 
is  a  new  act,  and  all  one  with  a  demise  by  myself^ :  but  if 
there  were  no  new  act  to  be  done,  t^en  it  would  be  other* 
wise ;  as  if  a  man  were  to  covenant  with  his  son,  in  consi«> 
deration  of  natural  love,  to  stand  seised  to  his  use  of  the 
lands  which  he  shoidd  afterwards  purchase,  the  use  would 
be  void,  because  there  is  no  new  act,  nor  tmnsmutation  of 
possession  following,  to  perfect  this  inception;  for  the  use 
must  be  limited  by  the  feoffor,  and  not  by  the  feoffee,  for 
the  feofiee  had  no  interest  at  the  time  of  the  covenant"* 
Soy  if  A*  mortgage  land  by  bargain  and  sale,  and  afterwards 
covenant  with  /•  S.  in  consideration  of  money  which  he  re^ 
ceives  firom  him,  that,  after  he  has  entered  for  the  condition 
broken^  he  will  stand  seised  to  the  use  of  /.  5.  and  A,  enter, 
and  the  deed  be  enn^ed,  yet  nothing  passes ;  because  die 
enrolment  is  no  new  act^  but  a  perfective  ceremony  of  thf 
first  deed  of  hargain  and  sale :  and  the  law  is  more  strong 
in  this  case,  because  of  the  immediate  relation  that  the  ex^- 
volment  has  to  the  time  of  the  bargain  and  sale,  at  which 
time  the  bargainor  had  nothing  but  a  naked  condiiiou?. 
And  for  the  same  reason,  if  there  be  two  joint-teuaoli^, 
and  one  of  them  bargain  and  sell  the  whole  land,  and  be- 
fore the  enrolment,  his*  companion  die,  nothing  passes  of 
themoiety  accrued  by  survivorship^.  . 

Another  observation  i^posite  to  tbia  part  of  our  subject 
u,  that  the  right  of  disposing^  bebg  a  right  commensurate 
with,  and  correlative  to  property,,  cannot  be  extended  be* 
yond  the  ability  of  the  party  oontracting  to  dispose; 
because  it  is  vain  and  ix^pertinent  to  contract  about  matters 

^•Bac.  Max.  79.  2  Roll.  Abr.  790 ;    Jones  v. 

^  Hyid.  86.  Mor/^,  Holt,  321. 

"  Ibid.  79 ;    Yekerton  v.  ■  Sac.  Maic.  80* 

Ydvertm,  €ro.   Eli?.  401 ;  •Ibid. 

D    2 
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CONTRACTS,  wliicli  are  unattainable :  whence  ft  foilows,  that  no  right 
^  can  be  created,  nor  obligation  be  incurred,  by  a  contract 
to  perform  any  thing  Vhich  is  naturally  impossible.  And, 
therefore,  as  has  been  observed  in  a  preceding  title,  were 
one  man  absurd  enough  to  covenant  with  another  to  build 
him  a  large  house  in  a  day ;  or  touch  the  sky  with  his 
hand,  or  such  like  impossibilities ;  these  contracts  would 
be  void ;  and  the  party,  undertaking  to  accomplish  them, 
would  be  subject  to  no  action,  even  for  damages  accruing 
by  reason  of  non-performance  p.  For  it  caimot  be  supposed 
that  what  is  absolutely  impossible  can  have  been  seriously 
the  subject  of  deliberation  between  the  parties,  for  no  man 
in  his  senses  would  deliberate  about  what'  is  absolutely 
out  of  his  power**. 

But  a  distinction  is  to  be  taken  between  things  physr- 
cally  impossible,  (the  ^  impracticability  of  accomplishing 
which,  must  be  evident  to  all  thq  parties  at  the  time  oT 
contracting)  and  things  not  physically  impossible,  but  of 
which  the  impossibility  of  accomplishing  arises  from  cir- 
cumstances peculiar  to  the  party  contracting ;  for  in  thfe 
latter  cases,  although  the  main  contract  will  necessarily  be 
inoperative  on  account  of  the  inability  of  the  party  to  per- 
form' it;  as  if  a  man  contract  to  sell  an  estate,  the  title 
to  which  is  in  another  person,  or  the  like ;  yet  that  will  not 
discharge  the  person  contracting,  from  being  answerable 
in  damages  to  the  other  party,  for  any  loss  which  he  may 
sustain  by  the  imposition ;  for  although  when  a  person 
covenants  through  remissness,  or  negligence,  to  undertake 
an  impossibility,  the  main  undertaking  must  be  void,  so 
far  as  goes  to  his  capacity  of  performing,  yet,  upon  default 
in  the  stipulator,  the  law  will  oblige  him  to  answer  in  da^ 
mages  any  detriment  the  other  nmy  have  sustained  by  the 
non-performance,  as  a  compensation  for  the  loss  of  the. 

»  Bro.  tit.  Faits,  37;  and    40  E.3,  6  a;   and  see  Co. 
seeFitzh.0blig.i3;Puflfend.     Lit.  206,  a.  n.  (1). 
Kb.  3,  s.  2;  and  Ibid. note  1 ;        ^  Tr.  Eq.  8Vo.  ail* 
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thing  contracted  for,  as  there  is  presumed  to  be  a  tacit  CONTRACTS^ 
condition  reserved  in  the  mind  of  every  contracting  party> 
that  the  thing  stipulated  be  practicable  to  the  party  stipu* 
iating '.  And  therefore,  per  curiam^  in  Thomboraugh  v, 
Wkiiacre  %  if  a  man  will,  for  a  Taluable  consideration,  un* 
dertake  a  thing  impossible  with  respect  to  his  ability^  that 
will  not  make  the  contract  void ;  for  though  the  contract 
be  a  foolish  one,  yet  it  will  hold  in  law,  and  the  party 
ought  to  pay  something  for  his  folly ;  for  a  man  may  bind 
himself  to  do  any  thing  which  is  not  physically  impossible ; 
and  it  will  be  at  his  peril  if  he  do  not  perform  it' ;  the 
legal  distinction  between  a  near  and  a  remote  possibility, 
not  being  regarded  in  executory  contracts  \  And,  there- 
fore, it  A,  covenant  with  .£.  that  in  case  he  die  without 
issue,  he  will  give  his  lands  in  D.  to  his  brother;  a  court 
of  equity  will  carry  this  agreement  into  execution,  upon 
the  contingency  happening,  although  a  limitation  in  a 
deed  "  after  dying  without  issue"  would  be  void.  So  a 
covenant  to  settle  lands,  of  which  a  man  has. only  a  possi- 
bility of  descent,  will  be  carried  into  execution  in  equity: 
for  a  decree  of  that  court  does  not  attach  upon  the  interest 
in  the  land  stipulated  about ;  but  the  court  enforces  the 
performance  of  the  agreement  specifically,  by  its  process 
against  the  person,  to  compel  him  to  execute  it  ^* 

The  subject  of  every  contract  must,  moreover,  be  a  thing 
morally  and  legally,  as  well  as  naturally  possible  to  be  per« 
fomied ;  for  it  is  not  enough,  that  an  agreement  be  made 
with  the  consent  of  the  parties,  but  to  make  it  obligatory, 
the  subject  of  it  must  be  such  as  men  have  a  lawful  right  of 
stipulating  about(i);  for  it  would  be  absurd  that  an  obliga- 

^SeeCarnwall v.  Williams,  *  iRol.  Abr.  419;  CAom- 

cited  1  Pow.  Contr.  tiy.  /ey's  case,  2  Co.  51. 

'  2  Lord  Raymond,  1164;  "  Tr.  Eq.  8vo.  21. 

6  Mod.  305.  ^  1  Pow.  Contr.  164. 

»  (i)  Puff.  b.  3,  c.  7,  8. 6.    Pacta  qua  contra  leges  constitu 
tionesque  vel  contra  bonos  mores  nulCam  vim  habere  indubitai^ 
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eoNTAACrrSy   tton  that  derives  its  sanction  from  the  law  should  pat  us 
.  imder  the  necessity  of  doing  something  which  the  law 


prohibits* :  and  it  may  be  also  fairiy  presumed,  that  where 
the  object  of  an  agreement  is  contrary  to  moral  rectitude, 
the  contracting  party  must  have  been  taken  by  surprise, 
and  could  not  have  given  his  ftill  and  free  assent  to  it;  be- 
sides that  the  law,  by  forbidding  such  an  agreement  to  be 
made,  deprives  the  contractor  9f  the  ability  to  perform  it, 
and  consequently  prevents  the  other  party  from  acquiring 
any  right  to  compel  its  performance, 
niegai  subject        Hence  it  will  be  proper  to  inquire  what  matters  are  for* 

bidden  by  law  to  be  the  subject  of  a  contract. 

Things  forbidden  by  law  to  be  the  subject  of  stipulation, 
are,  ist,  Such  as  enjoin  the  commission  of  what  is  either 
malum  in  $e,  or  malum  prohibitum :  ftdly.  Such  as  enjoin 
the  omission  of  that  which  the  interests  of  society  require 
should  be  performed :  and,  sdly.  Such  as  promote  or  en« 
courage  such  acts,  or  omisuons^.  But  these  have  been 
already  considered  under  the  head  Of  conditions  void  on. 
those  grounds,  with  respect  to  which  and  contracts,  the 
law  is,  I  apprehend,  precisely  the  same*.  It  has  been  there 
shown,  we  may  recoBect,  that  under  the  head  of  contracts 
void  as  enjoining  or  encouraging  the  commission  or  omis- 
sion of  things  unlawful  in  themselves,  or  mala  in  ae,  are 
included  principally,  all  such  things  as  areforbidden  either 
by  the  laws  of  nature,  or  the  express  word  of  Ood,  as  to 
commit  murder,  adultery.  Sic.  And  within  the  second  or 
mala  proMbita,  (i.  e.  things  contrary  to  the  laws  of  the  land),, 
are  included,  whatever  is  either  repugnant  to  the  weUare  of 

■  Treat  Ea.  8vo.  ^23.  *  See  vol.  Hi.  p.  474 ;  also 

^  See  Mitchells.  Rejfnolds,  Treat  Ef .  book  i.  c^  41  and 
1  P.  Wms.  igi.  .  Fonblanque's  notes  there. 


Juris  est.  Cod.  Lib.  2,  t  3,  1. 6.  "  A  rule  evidently  drawn 
from  the  principles  of  universal  justice,  which,  aiming  at 
the  prevention  of  Wrong,  prohibit  agreements  whioh  would 
leadte  or  encourage  wrong."    1  Fonb.  Eq.  224,.n.  (s)* 
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the  state;  against  any  maxim  of  law ;  or  in  contradiction  oONnucr^ 
to  some  positive  statute ;  amongst  which  are  agreements         ^^ 
respecting  unlawfol  maintenance* ;  or  encomaging  suits 
and  animosities  by  helping  to  bear  the  expense  of  them^; 
agreements  entered  into  with  a  sheriff  for  fees,  provisions^ 
&c ;  marriage  brokerage  contracts,  or  contracts  for  assist- 
ing in  promoting  marriages;  contracts  entered  into  in  con- 
sideration of  illicit  cohabitation;  contracts  entered  into  for 
the  purpose  of  evading  the  law;  contracts  having  any 
fraudulent  objects  in  view ;  contracts  of  an  unfair  nature 
in  respect  of  their  influence  on  third  persons,  although  not 
se  as  between  the  parties  themselves;  (as  agreements  contra 
fidem  tatmhrwn  nuptiatitm,  or  in  derogation  of  the  rights 
of  marriage;  agreements  between  a  debtor  and  some  of 
his  creditors,  to  the  prejudice  of  the  rest,  and  the  like) ; 
agreements  for  the  sale  of  offices ;  agreements  for  more 
than  legal  interest;  agreements  by  a  bankrupt,  or  other 
person  on  his  behalf  to  pay  money  to  a  creditor  for  signing 
his  certificate ;  contracts  for  insuring  lottery  tickets ;  con-  Fotilc  apee^ 
tracts  self-evidendy  useless,  and  tending  to  no  consequence 
when  put  in  execution ;  contracts  wantonly  tending  to  affect 
the  interest  or  feelings  of  third  persons,  and.  others  there 
enumerated^ ;  to  which  may  be  added,  contracts  affected  by 
the  practice  of  puffing,  as  it  is  called,  at  auctions,  which  in 
Bextoell  v.  Christie^,  was  considered  as  illegal;  but  the  legis- 
lature having  since  that  case  enacted  %  that  property  put 
up  to  sale  at  auction  shall,  upon  the  knocking  down  of  the 
hammer,  subject  the  auctioneer  to  the  payment  of  certain 
duties,  unless  ^ch  property  can,  by  the  mode  prescribed 
by  the  act,  be  shown  to  have  been  bought  in  by  the  owner 
himself,  or  by  some  person  by  him  authorized.    This 

"Carter, 229;  2 Inst. 212.  •  28 Geo.  3,  c.  37,  s.20; 

^  1  Blac.  C(Mn.  428.  and  see  Mortice  v.  Twining^ 

«  Vol.  iii.  p.  278.  2  Brow.  Ch.  Ca.  326 ;  ^- 

*  Cowp.   395;    and    see  tomey  General  v.   Christie, 

Walker  y.  Gatcoyne,  13  Vin.  1  Fonb.  Eq.  227,  n.  {x). 

Abr.  344,  pi.  13. 
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cONtRACTS,  statute  has,  in  the  opinion  of  some,  indirectly  giren  a 

sanction  to  this  practice.    The  courts,  however,  appear  to 

have  considered  this  case  as  not  affected  by  the  statute 
alluded  to,  and  that  such  a  practice  is  still  illegal,  and  inva« 
lidates  the  sale^ 


Consideintion 
of  m  agree- 
ment. 


IV.  Op  the  Consideration  necessary  to  support 

AN  Agreement. 

A  consideration  is  the  material ^ause  or 'chief  sup-^ 
port  of  an  agreement;  it  being  that  in  expectation  of 
which  each  party  is  induced  to  give  his  assent  to  what  is 
stipulated.  It  is  not  however  necessary,  in  general,  that  the 
consideration. should  appear,  nor  indeed,  if  the  contract  be 
in  writing  and  legally  executed,  that  there  should  be  any 
consideration  in  order  to  substantiate  the  transaction  ;  for 
a  man  having  the jti«  dispontndi  of  his  property,  may  male 
a  voluntary  donation  of  it  to  another,  if  he  think  proper : 
a  consideration,  therefore,  is  requisite  to  the  validity  of  i& 
contract  only  when  it  vests  in  Jieri,  and  requires  the  aid  of 
a  court  of  equity  to  enforce  a  specific  execution  of  it,  which, 
guided  by  the  maxim  of  the  civil  law,  ex  nudo  pacto  rum 
oritur  actio,  they  will  not  do  unless  it  is  supported  by  some 
adequate  consideration ;  for  in  the  case  of  a  deed  or  agree- 
ment executed,  a  consideration  is  in  no  case  essential  by  the 
common  law,  '^  for  although  a  verbal  contract  is  not  bind- 
ing without  a  consideration,  because  words  often  pass  from ' 
men  lightly  and  inconsiderately,  which  may  justify  a  sus- 
picion of  imprudence  or  even  fraud,  yet  when  an  agree- 
ment is  made  by  deed,  which  must  necessarily  be  made 
with  more  thought  and  deliberation,  all  suspicion  of  sur- 
prise or  deceit  is  excluded  >. 

.  A  consideration  may.  be  either  good  or  valuable :  a  good 
consideration,  is  that  which  arises  or  is  imposed  by  iome 
natural  motive  or  moral  obligation,  as  in  the  love  a  parent 

'  Sete  Howard  v.  Castk,  6   ford  v.  Preston,  8  lb.  95. 
Durn.  &  E.  642 ;  and  Black-       f  Plowd.  308;  3  Bur.  1670. 
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hsta  for  lufl  childi  or  hifi  brother,  fiister,  nephew,  niece,  or  CONTRACTS; 
his  heir  at  law ;  or  a  devise  by  a  man  to  pay  his  just  debts,  * 

or  the  like**.  A  consideration  may  also  be  either  express  or 
implied :  an  express  consideration  is,  when  the  motive  or 
inducement  of  the  parties  in  the  contract,  is  distinctly  de- 
clared by  the  terms  of  the  agreement ;  a  consideration  is 
hnj^ed  when  an  act  is  done,  or  forborne  at  the  request  of 
another,  without  any  express  stipulation,  in  which  case 
the  law  presumes  an  adequate  compensation  for  the  act 
or  forbearance,  to  have  been  the  inducement  of  the  one 
party,  and  the  undertaking  of  the  other  K  And  a  consi- 
deration of  some  sort  or  other,  is  so  absolutely  necessary 
4o  ike  forming  of  a  contract,  that  a  nudum  pactum,  or 
agreement  to  pay,  or  do  any  thing  on  one  side,  without 
any  compensation  on  the  other,  is  actually  void  in  law,  and 
a  man  cannot  be. compelled  to  perform  it ^.  And  there* 
fore  (and  also  to  prevent  a  fraudulent  disposition  of  a  man's 
property  away  from  his  creditors,)  it  is  declared  by  the 
l^slature,  that  all  deeds,  not  founded  on  a  valuable  consi- 
deration, shall,  as  against  creditors ',  and  subsequent  pur- 
chasers ^,  be  deemed  fraudulent  and  void. 
.  And  this  position  will  not,  perhaps,  at  law,  admit  of  a 
a  single  exception,  if  confined  to  verbal  (or  rather  oral 
agreements)  but  when  applied  to  agreements  in  writing,  it 
seems  to  admit  of  some  qualification,  and  not  to  extend 
to  cases  where  the  writing,  from  the  solemnity  of  its -na- 
ture, either  importa  a  consideration  in  itself,  or  from  its 
being  a  negotiable  security,  may  involve  the  interests  of 
third  persons  in  its  efficacy'.  Thus,  if  the  contract  be 
evidenced  by  deed,  sealed  and  delivered  9  which  is  founded 
on  there  being  then  more  time  for  deliberation ;  for  when 

^  See  2  Bl.  Com.  397, 444 ;  M  3  Eliz.  c.  5. 

Beard  v.  Nuthall,   1  Vem.  "*  27  lb.  c.  4.  These  sta- 

427 ;  1  Pow.  Contr.  330.  tutes  will  be  frirther  noticed 

*  1  Fonb.  Eq.  345,  n.  hereafter. 

^  n  Blac.  Com.  445;  see  "  See  1  Pow.  Contr.  331 ; 

Doct.  8c  Stud.  b.  2,  c.  24;  1  Fonb.  Eq.  b.  1,  c.  5.  s.  1. 
Plowd.  3o8j  b ;  Dyer,  336,b. 
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COVTBACTS,  a  man  passes  a  thing  1)y  deed  so  constituted,  there  is  fiist 
*^  the  detennination  of  the  will  to  do  it,  which  is  one  part  of 
deliberation ;  then  the  party  causes  it  to  be  written,  which 
is  another  part  of  deliberation;  and,  lastly,  he  delivers  the 
writmg  as  his  deed,  which  i$  the  consummation  of  his  re- 
solution. And  by  the  ceremony  of  the  delivery  of  the 
deed  from  him  .that  makes  it  to  him  to  whom  it  is  made 
the  former,  in  consideration  of  law,  gives  his  assent  freely 
and  deliberately  to  part  with  the  thing  contained  in  the 
deed,  and  that  it  should  pass  from  hina  to  the  other. 
Therefore,  on  account  of  this  deliberation  in  the  making 
of  deeds,  they  are  in  law  conclusive  upon  the  party  exe« 
outing  them,  and  bind  him,  without  examining  upon  what 
cause  or  consideration  they  were  founded  ^.  Consequently, 
if  I  by  deed,  boiid,  or  covenant,  bind  myself  to  give 
another  do/,  to  build  his  house  de  novo,  or  the  like,  he 
shall  have  an  action  upon  this  dee4»  bond,  or  covenant^ 
and  the  cause  or  consideration  for  it  is  not  material ;  for 
there  is  a  sufficient  a»sideration  apparent  upon  the  &6e  of 
the  contract,  namely,  the  ddiberate  will  of  the  party  who 
made  the  deed.  Where,  therefore,  a  contiact  or  agree** 
ment  is1)y  deed,  the  party  ought,  in  an  action  upon  it, 
to  answer  only  to  the  deed,  and  if  he  confess  it  to  be  his 
.deed,  he  shall  be  bound:  for  every  deed  importing  in 
itself  a  consideration,  namely,  the  will  (tf  him  who  made 
it»  a  contract  or  agreonait,  by  deed,  is  never  considered 
as  mdum  padum.  In  an  action  of  debt  upon  an  obli* 
gation,  tilierefore,  the  consideration  upon  which  the  party 
gave  the  bond  is  not,  at  law,  permitted  to  be  inqmred 
into,  became  it  is  suftcieuHt  to  say,4hat  it  was  the  obl^r^s 
wiH  to  make  the  deed^.  And  Mr.  Justice  Wilmot,  in  dbe 
case  of  Pillans  v.  Van  Microp  %  seems  to  have  been  of 
opinion,  that  the  simple  circusistattce  of  putting  a  con- 
tract into  writing  would  be  sufficient  to  take  it  out  of  Ihe 
rule  as  to  nude  pacts,  upon  the  ground  that  this  alone 

"*  1  Pow.  Contr.  332.  Rann  v.  Hugkes,   7  IXimf» 

'  Plowd.  309.  &  East,  350,  n. 

^  3  Burr.  1663 ;  and  see 
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would  be  a  goard  against  surprise,  which  was  the  reason  CONTSACTSl 

of  the  rale  5  it  having  been  held  by  the  best  authorities,  ' 

diaty  according  to  the  law  of  nature,  the  want  of  conside* 

ration  was  no  radical  defect  in  a  contract,  if  it  were  enteved 

into  upon  deliberation  and  reflection ;  for,  in  that  case,  it 

woold  be  morally  good,  and  only  require  to  be  proved ; 

and  Lord  Mansfield  inclined  to  the  same  opinion.    But,  if 

we  take  a  view  of  the  doctrines  of  the  civil  law ' ;  whence 

the  maxim,  *'quod  exnudopaeto  mm  oritur  actio"  is  derived*, 

there  aqypears  to  be  reason  to  conclude  this  opinion  must 

have  been  too  hastily  formed* 

The  Roman  law  divided  conventions  or  agreements  into 
two  kinds ;  promises  and  contracts,  which  differed  in  this, 
that  a  promise  was  single  and  proceeded  from  the  pro* 
miser  alone,  and  did  not  bind  until  acceptance  by  the 
promisee,  till  when  he  was  at  liberty  to  retract;  whilst  .a 
contract  was  the  mutual  and  reciprocal  promise  of  bodi 
parties  to  each  other,  and  equally  bound  both  parties  the 
moment  it  v?as  enteved  into. 

Contracts  were  again  divided  into  nominate  and  iniuK 
miutte.  NoBmate  oontiacts  were  so  called,  on  account 
of  their  having  had  parlicQlar  forms  of  actions  asngned  to 
them,  from  dmr  frequency  and  goneral  intdligibility:  of 
this  description  was  letting,  hiring,  partnership,  commie- 
aion,  &c.  to  which  nothing  was  requisite  bat  the  oonaent 
of  the  party.  Innominate  contracts  were  such  as,  being 
more  rare,  and  not  of  the  same  defined  and  certain  nature, 
the  Urn  had  not  provided  any  express  or  pecaliar  form  of 
aotion  to  «nfbroto,  but  left  them  open  to  sach  auit  as  vnm 
bsst  adapted  to  the  occasion,  which  was  called  an  aotion 
in  prescribed  terms;  and  eeems  to  haye  been  analogous  to 
oar  aotion  on  tbe  ease,  as  disttngnidied  fiom  act»ms  of 
debt,  detinne,  ^tiomejimm,  er  the  like.  ISiese  inaomi* 
nste  eontraals  wane  all  included  by  the  civil  law  wider  the 

'  See  1  Pow.  Cento.  334 ;        •  Cod.  Kb.  3,  pi.  10;  Kb.  5> 
1  Fonb.  Eq.  335,  n.  (fl).  tit  14. 1. 
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ComUACTS,  general  name  of  pacta '.    Pacts  Were  again  divided  into 
^'  those  with  a  consideration  or  cause  ;  and  those  without  a 

consideration.  The  former  included  all  innominatecontracts 
where  something  was  to  be  given  or  performed,  or  vice  vend, 
for  a  consideration  or  cause  assigned :  and  for  these,  as  we 
liave  just  observed,  an  action  was  given  in  prescribed  terms; 
^  for  if  any  one  by  agreement  effected  any  thing  (whether  it 
consisted  in  doing,  or  delivering ;  or  in  omitting,  or  with- 
holding something)  hoc  animo,  that  another  in  his  turn 
.should  do  something,  or  deliver  something  to  him,  or  vice 
versd,  the  Roman  law  obliged  him  in  whose  favour  the 
thing  executed  was  done  or  delivered,  to  perform  his  part 
.of  the  contract.  So  that  if  there  were  a  cause  or  consi- 
derationyac^i  vel  traditionis,  a  correspondent  obligation  or 
pact  arose.  But  parts,  which  wanted  a  cause  or  consi- 
deration, produced  no  action  in  the  civil  forum  (unless  in 
cases  of  sale,  which  were  solemnly  ratified  according  to  a 
ibrm  prescribed,  when  they  were  called  **  stipulations,'^ 
from  the  word  stipula,  a  straw,  in  allusion  to  the  circum- 
stance, that  in  such  cases  a  straw  waft  given  to  the  pur- 
chaser in  sign  of  a  real  delivery).  And  such  contracts  or 
pacts,  as  were  innominate  in  respect  of  their  having  no 
particular  form  of  action  assigned  to  them,  and  were  entered 
into  without  a  cause,  or  consideration  moving  from  the 
party  to  be  benefited^  were  in  respect  of  these  circum- 
stances, called  nuda  pacta,  or  mere  naked  pacts.  It  may 
iurtfaer  also  be  observed,  that  stipulations  were  among 
the  Romans  performed  with  abundance  of  ceremonies,  pre- 
scribed for  the  purpose  of  distinguishing  tlie  deliberate> 
from  tt  loose  and  inconsiderate  promise  or  agreement,  and 
were  made  by  questions  and  answers ;  as  *'  Quod  inter  no$ 
convenit,  hoc  te  dare  facere  spondes? — spondeo;  promttisf 
promitto  V'  &c-  So  that  by  the  ancient  Roman  law,  stipu- 
lations differed  from  promises  and  pacts,  inasmuch  as  the 

,  ^  2  Blac.  Com.  444.  "  Vide  Authorities  cited 

1  Fonb.  £q.  335,  notes. 
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fonner  might  have  been  maide  in  simple  and  ordinary  dls*  CONTRACTS/ 

course;  the  latter  only  in  prescribed  and  solemn  language*  ^' 

The  former  might  have  been  made  by  vinritingi  between  per* 

sons  absent ;  the  latter  by  words  only,  and  between  persons 

present.     So^  Ukewise,  all  voluntary  nominate  contracts    . 

were  written  either  by  the  parties  themselves,  or  by  one  of 

the  witnesses^  or  by  a  domestic  secretary  of  one  of  the 

parties,  whom  they  called  a  notary,  (but  who  was  no  public '^ 

person  as  among  us,)  and  the  contract,  when  finished,  was 

carried  to  a  magistrate,  who  gave  it  a  public  authority  by 

receiving  it  inter  acta  imder  his  jurisdiction,  giving  each  of 

the  parties  a  copy  thereof  under  his  seal.  So  that  it  seems, 

in.  both  instances,  viz.  as  well  in  the  case  of  voluntary  con« 

tracts,  as  that  of  stipulations,  in  order  to  give  effect  to  the 

transaction,  it  was  necessary  that  it  should  be  solemnly 

confirmed  and  ratified  in  the  presence  of  proper  persons; 

according  to  the  rules  prescribed  by  law,  or  it  had  no  va^ 

lidity.    Now  it  seems  reasonable  to  conjecture,  that,  when 

this  maxim  of  the  Roman  law,  ''  quod  tx  nudopa^to  turn 

oritur  actio/^  was  adopted  and  received  into  our  own  sys* 

tem,  it  was  accepted  in  its  full  extent ;  and  hence,  our  law 

not  recognizing  any  ceremonies  analogous  to  a  stipulation^ 

(which  seans  to  have  been,  not  the  creation,  but  the  rati*^ 

fication  of  a  promise  or  contract  in  form  before  a  magis^ 

trates)  considers  verbal  agreements,  unless  sanctioned  or 

induced  by  some   consideration,  express  or  implied,  as 

absolutely  void,  or  nuda pacta  ^.    For  though  Sir  William 

Blackstone  observes  *,  that  the  rule, ''  quodex  nudopactd  turn 

oritur  actio/*  does  not  hold  in  some  cases,  where  a  promise  is 

authentically  proved^by  written  documents ;  and  instances 

the  cases  of  a  voluntary  bond  and  of  a  note  of  hand, 

yet  it  is  to  be  observed,  that  the  former  of  these  instances 

turns  upon  the  ground,  that  it  is  an  instrument  under 

seal  and  delivered,  which  binds  the  parties,  and  alte^ 

their  property,  though  there  be  no  consideration ;  because 

,%  mxLOr  is  estopped  to  deny  his  own  deed,  or  affirm  any 

I  Plow,  308,  b ;  Dy.336,  b.        *  3  Blac.  Com.  157. 
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CONTRAGTS>  thing  contrary  to  the  manif<^t  aolemttity  of  contracting 
^  by  delivery :  and  the  latter  Beems^  so  far  a&  it  applies^ 

to  be  a  case  of  a  distinct  apeciesi  and  not  an  exception 
out  of  this  rule.  For  as  long  as  a  note  of  band  in  confined 
to  the  parties  who  make  it,  the  want  of  consideration  it  a 
clear  bar  to  recorering  any  thing  upon  it,  upon  the  ground 
that  it  is  nudum  pactum.  And  when  third  persons  beeome 
iatarested  in  it^  the  reason  why  it  is  not  open  to  the  same 
objection  is,  that,  after  it  is'  negotiated,  its  opeiatton  is 
governed  by  the  same  law  as  a  bill  of  exchange,  whiich  is 
tile  law  merchant  * ;  and  that  is  founded  upon  the  law  of 
jsaluiejand  nations,  in  which  the  want  of  a  consideration  is 
xto  essential  defect  io  aeontract,  as  it  is  in  the  civil  law. 

The  sftBuply  putting  a  nude  contract  into  writing,  wili  not 
th^refove,  we  may  condnde,  so  £ir  alter  its  nature  s*  to 
/mf  ply  tigie  want  of  a  consideration,  mA  render  it  vahd 
without  that  requisite;  and  hence,  wu  find  it  is  the  uni*> 
ferm  piaetiee  of  ths  Court  of  Qiancery  to  refiise,  unless 
under  partaodap  cifeconsrtancesy  to  aid  a  covsaant  undtor 
seal,  if  mssely  vdiuntary ;.  for,  as  on  sneh  covimsats^  no^ 
UBinal  damages  oidy  can  be  obtained  at  lasr  f  equtof  ,^  wdliioli 
^dUows  the  li|W,  wffl  ttsi  give  a  noro  substatttkd  PdMk 
If  then  ouff  law^  even  in  cases  of  comnaats  nader  seal^ 
nefiises  its  BidHtenlsal  aid,  eithev  at  lasr  or  in  equity,  to  the 
parlies  dauniagaBder  av^eAontary  conitaK9t,tboagfaJ»ecuted 
anth  all  poeailile  aolemnity,*  aceOBspanied  with  a  Mivevy, 
aai  under  seal  (wfaicb  are  forms  as  solemn  and  noMpiouB 
aa  thoseiised  in  astipulation  among  the  Romans)  afarHofi, 
win  it  lefasaany  asHrtaneeto  enforce  a  volimtary  con^raet, 
iittt  wants  all  of  ttesa  cecemaaies,  except  onfy  Ibat  of 
Wisig  written  \ 
▲  causa  or  ennsideratioa  to  indac^  a  coveoanl,  muf 


« 

*  See  3  &  4  Anne,  eg;  343>  note;    i  Pow,  Contr. 

Pearson  v.  Garrett ^  4  Mod.  337. 

a4'S;  J^MeB  v.  Austin,    t  »  And  see  1  Pow.  Cont. 

Stia.  6>( ;    Bayl.  BiUs  of  384t.snd  1  Fonb.  Eq.  b.  ^ 

Exchange,  69 ;  I  Fonb.  Eq.  ch»  5,  »•  1,  n,  (a). 
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vise  in  two  ways':  first,  by  scmie  act  to  be  doae  by  the  CONTRAClBii 

one  party,  for  the  benefit  of  the  other  party ;  and  secondly,  . 

by  doing,  or  preyentkig  something  to  be  done,  to  the  pre-* 
jodice  or  loss  of  one  of  the  parties. 

With  respect  to  the  first  of  these  considerations,  it  seems 
that  any  thing,  however  trifling,  to  be  done  by  the  party, 
will  amount  to  a  sufficient  consideration  to  support  the  con« 
tract.  As  if  A.  demised  lands  to  J3.  rendering  rent,  and  JB. 
assigns  the  same  to  D.  and  then  rent  becomes  due ;  and 
2>.  in  consideration  that  A.  will  show  him  a  deed  by  which 
it  may  appear  that  such  rent  is  due,  promises  to  Ai  to  pay 
it :  if  A.  shows  D.  the  lease,  by  which  it  appears  that  such 
rent  is  due^  A*  lAall  have  an  action  upon  this  promise 
against  D,  the  showing  the  dted  being  a  sufficient  con^ 
sideration  ^. 

Seeoodlyt  a  consideration  may  [arise,  by  doing  or  per* 
mitting  something  to  be  done  to  the  prejudice  or  loss-  of 
<Mie  of  the  parties  ^.  For  it  is  not  absohitdy  necessaiy 
that  the  considecation  for  a  contract  should  import  somcl 
gam  to  him  that  stipulates;  but  it  is  sufficient  if  the 
party,  in  whose  &vottr  the  contaraot  is  madt^  £ofirgoes  ^me 
advantage  which  he  otherwise  might  have  hsc^  or  sufike 
some  loss  in .  consequence  of  placing  hia  confidence 
in  another's  undertaking :  thus,  if  a  oai^tentec  agsee  to 
repi^r  my  house  before  a  eectain  day,  and  he  does  not 
do  it,  by  which  my  house  iallfit  I  may  have  an  actioQ 
cm  the  coaitraqt^  So,  the  delivermg  up  secmatiea  by 
which  the  party  deprives  himself  of  the  evidonce  they 
afibrded  of  his  debt,  is  a  good  consideration  to  ground  |i 
contract  K  So,  where  there  was  an  agreement  between  A. 
and  J3.  that  A,  should  have  a  lease  of  J3.  with  divers 
covenanls.    And  at  the  time  appointed  for  sealing  it,  A. 

<  See  Doct.  &  Stud.  lib.  e,        ^  a  RolL  Ahr.  22,  pL  93* 

^'M-        ,  ^qH.  6, 49. 

*  Sit  Amhom  Sturley  v.  -.  _  _  „        „  . 

A/W,  Cro.  Eiz.  67,  ifio;        •  ^"^  ^-  Mdhry,  Hob. 

Cro.  Car.  70 ;  and  see  Dy^r,  4,  5;  S.  C.  Cro.  Jac  91^* 
272,  pi.  31,  note  31. 
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CONTRACTS^  refused,  on  account  of  a  new  cov^enant  inserted  respecting 
^  '  reparations.  Upon  which  5.  standing  by,  took  uponhim- 
self  that  if  ii.  would  seal,  he  (6'.)  would  make  the  repara- 
tions. And  it  was  adjudged  a  good  consideration  to  sup- 
port the  action  against  S,  although  the  sealing  the  deed 
•»  was  no  advantage  to  him  ^.  So,  the  delaying  a  suit  has  been 
held  a  good  consideration,  it  being  a  benefit  to  one,  and  a 
loss  to  the  other.  And  per  curiam,  the  forbearing  of  a  suit 
is  as  beneficial  in  saving,  as  some  other  things  would  have 
been  in  gaining  ^  \ 

The  procuring  of  the  letter  of  attorney  from  another  has 
also  been  held  a  good  consideration '. 
'  But  it  is  to  be  observed,  that  if  a  consideration  be  exe-« 
touted,  and  does  not  go  along  with  4he  contract,  but  is 
entirely  past,  and  the  contract  is  wholly  subsequent,  it  is 
not  a  sufficient  cotisideration  to  ground  a  contract  upon, 
tmless  it  is  founded  upon  some  prior  duty,  or  something 
arise  between  the  parties  that  is  meritorious.  As  if  one^ 
in  consideration  that  I  have  built  him  a  house,  quitted 
him  of  a  trespass,  disbursed  money  on  his  account,  or  the 
like,  promise  to  do  a  thing,  or  pay  so  much  money ;  these 
are  not  good  considerations,  because  the  consideration  is 
"perfectly  past,  without  any  present  motive  or  other  inci- 
dent to  continue  iU  This  therefore  is  but  nudum  pactum  ^ 
So,  where  a  master  promised  to  two  men,  that  in  consi- 
deration they  had  bailed  his  servant  out  of  prison,  he 
would  save  them  harmless ;  it  was  held  that  this  did  not 
bind  him  c  because  he  had  no  benefit,  nor  they  prejudice 
by  his  promise  ". 

»  Dyer,  272,   pi.  31,  in   .38»>382;  1  RoM-  Abr.  12, 

note ;  and  see  Cro.  Elu.  63.    pl- 10. 

^  Bidwell  r.  Catton,  Koh.       '  iMod.  Ent.  ^;  Plowd, 

•216;   and  see  Cro.  EUz.  74,    4' 3025   1  RoU.  Rep.  413 ; 
p,_  Q.rt  00,  '^     Jeremy  v.   Goochman,  Cro. 

76,849,881.  ^^  ^^^.  ^  Roll.  Abr.  n, 

*  Webb/'B  case,    4  Leon.    q.   pi.   1 ;   « Bulst.  73  ^   2 
110;  and  see  other  cases,    Leon.  325. 
3  Bulst.  187;   1  Roll.  Rep.        «  j)yeT,  273. 
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We  must  howerer  be  careful  to  distinguish  this  kind  of  contracts. 
case  from  those,  where  although  some  part  of  the  consider-  -.«.p«...Il«^^— 
ation  appears  to  be  past,  yet  it  is  all  but  one  transaction. 
As  where  one,  being  possessed  of  ashop>  agreed  to  demise 
it  to  another,  paying  to  Kim  40  «•  by  the  year,  and  10  s. 
for  the  last  quarter;  and  for  the  perfecting  tliereof  each 
gave  the  other  1  s. ;  and  afterwards,  in  consideration  of  the 
premises,  the  lessee  promised  to  give  the  lessor  30  /.  in 
consideration  of  which,  and  in  performance  of  the  con- 
tract, Uie  lessor  made  a  lease  to  the  lessee  accordingly ; 
it  was  t>bject6d,  that  there  was  no  good  consideration  ex- 
pressed to  raise  the  promise  for  the  30  /.  the  same  being 
grounded  upon  a  consideration  that  was  past,  perfect,  and 
executed,  and  so  no  good  consideration :  sed  per  curiam. 
The  lease  here  is  made  aft;er  the  promise  ;  the  agreement 
is  in  performance  of  all,  not  of  part ;  it  was  on  the  lessor's 
part  to  make  the  lease  to  the  defendant,  and  on  his  part 
to  pay  the  rent  of  40^.  and  the  30  /•  in  consideration  of 
his  quiet  enjoying  the  same,  which  is  a  good  promise, 
fimnded  upon  e  good  and  sufficient  consideration  \  So, 
where  the  plaintiff  was  possessed  of  certain  lands  for  a 
term  of  years,  and,  in  consideration  that  he  had  occupied 
the  lands  and  paid  the  rent,  the  defendant  promised  to 
sa?ethe  plaintiff  harmless :  the  plaintiff  was  disturbed,  by 
his  cattle  being  distrained :  now,  though  the  occupation 
and  rent  was  said  to  be  past,  yet,  as  the  plaintiff  conii- 
oued  in  possession,  and  was  still  to  pay  rent,  that  pre- 
served the  conttderation,  and  it  was  held  good  ^  So  a 
subsequent  contract  made  by  one,  in  consideration  of  an- 
t>ther  marrying  his  daughter  or  cousin,  which  is  as  a  gift 
in  frank  marriage,  has  been  holden  to  be  good  ^. 

So  also,  a  contract  on  a  consideration  executed  is  good, 
if  th^e  subsist  a  prior  duty  to  perform  it:  where,  there- 

■  1  Pow.  Contr.  349 ;  2        p  Cro.  Car,  409 ;  3  Salk, 
Bokt.  73.  96. 

•  Peark  v.  linger,  Cro. 
Biz.  94. 

VOL.  IV.  K 
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CONTRACTS,    fore,  the  plaintiff  declared,  that  such  a  day  the  defendant 

was  indebted  to  him  in  so  much,  and  in  consideration 

thereof,  the  defendant  promised  to  pay;  this  is  not  a  con- 
sideration past,  but  the  continuance  of  the  debt  raises  a 
promise  and  dn  action^.  And  this  seems  to  be  the  prin* 
ciple  that  governed  in  the  case  of  Church  v.  Church^ y 
there,  the  plaintiff  declared,  that,  whereas  he  had  at  his 
own  charges  buried  the  defendant's  child,  the  defendant 
promised  to  pay  him  his  charges:  and  judgment  was 
given  for  the  plaintifi^  and  yet  the  consideration  was  past ; 
because  (it  should  seem)  by  the  43d  of  Elizabeth,  the  fa* 
ther  was  bound  to  bury  his  child.  So,  where  the  plaintiff 
declared,  that,  in  consideration  that  he  had  bought  three 
parcels  of  land  on  such  a  day,  the  defendant  afterwards 
promised  to  make  him  a  sufficient  assurance ;  here  the 
consideration  was  adjudged  not  to  be  absolutely  past ;  for 
the  assurance  was  the  substance  of  the  sale '. 

And  if  the  contract  be  founded  on  a  prior  moral  obliga- 
tion, as  a  promise  to  pay  a  just  debt,  it  will  not  be  nudum 
pactum,  though  the  debt  be  bound  by  the  statute  of  limi- 
tations ^ 

A  consideration  past,  will  likewise  be  a  good  ground  to 
maintain  an  action  upon  a  subsequent  promise  or  contract, 

where  the  consideration  is  stated  to  have  been  at  the  de- 

» 

fendant's  special  request;  for  the  promise,  though  it 
follows,  is  not  naked,  but  couples  itself  with  the  request 
before,  and  the  merits  of  the  party  procured  by  that  suit 
or  request.  As,  for  instance,  though  a  promise  to  pay  10  2. 
for  that  W.  R.  was  bail  for  my  servant  is  not  good ;  yet  a 
promise  to  pay  io2.  for  that  he  was' bail  for  him  at  my 
request  is  good  *• 

*  Hodge  V.  Vavasor,  1  •  1  Roll.  Abr.  11 ;  Cro. 
'  Roll.  Rep.  413;   Johnson  v.    EUz.  252, 48a ;  d  Vent.  268 ; 

Asiell,  1  Leon.  igS.  3  Salk.  g6;     1  Bulst.  120; 

'  Church   v.   Church,    T.  Dyer,  272,  pi.  31 ;  Crp.  Car. 

Raym.  260.  409;  2  Cro.  18;  Crd.  Eliz. 

•  Warren  v.  Morse,  Cro,  42 ;  and  see  Rosden  v.  TTUnn, 
Eliz.  138.  Cro.  Jac.  18.  ; 

'  2  Blac.  Com.  445. 
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Bat  a  mere  atranger  to  a  meritorioaft  act  done  to  ftn-  contracts. 
other  peraoDy  will  not  support  an  agpreem^nt  applicable  to  °* 

kimsdf :  therefore,  where  one  in  an  Ostumpnt  declared, 
that  in  consideration  one  A.  would  permit  the  defendants 
to  sue  another  in  bis  (^/s)  name,  they  promised  to  pay 
the  plaintiff  a  sam  due  from  A.  to  him,  this  was  held  not 
to  be  a  good  eensidemtton  to  support  the  action;-  for  the 
pbiattff  did  no&kig  of  trouble  to  himself  or*  benefit  to  the 
defendant^  but  was  a  mere  stranger  to  the  consideration  K 
Baf,  whana  a  promiM  was  made  to  the  fiither^  that  in 
cotniderstion  he  wotdd  perform  aadi  a.  care,  the  fi^dier 
nhotild  be  paid  so  mudi  and  his  danghter  ao  mnch;  there 
AaneeEiMsa  ctf  the  relation  csarried  the  benefit  of  lite  con" 
sideration  to  the  daughter,  and  it  wad  held  that  she  might 
mstataia  an  action.. 

We  baire  meirtiomid,  tlwt  the  finbeanmiee  of  a  suit  is  a 
consideration  of  an  agreement.  But  in  order  to  this,  two 
floaga  mast  be  obaesYed ;  firaty  the  forbeaxanea  must  bf 
ganara^  or  Cor  a  paortiaiilar  time  eertain^  and  Biat.nncer^ 
taiHL  And  tiicaefme  where  a  defendant  promised  iSmt  ii» 
Mfliid^nLtfOtt  the  fltaatiS  would  adistain  &om  proaecaling 
hni  AMT^tke  duAt^  be  would  pay  it  before  sucb  a  feast^ 
them^  inasnncb  as  it  was  to  fovbaar  geneiaUy^  and  nee- 
dier laeatioaed  wbottief  it  waa  a  totai  fotbearaaaer,  cft  Ibv 
a  thaa  eirtaan,  it  was  lield  ill  ^  (i;>  But  where  th^  eonsito 
deration  waa  Ibr  a  fovbearanBO  for  a  reaaonabie  thnsy  U 
was  liatt  good ;  aad  tlMt  dw.  coast  e«^  to  jid^ 
at  wao  a  leaeenablo  ffaae  or  nol^ 

'  Bourm  v.  M(uq»  el  oL       '  Ltdwich  9^  Husnei^,  Cro. 
I  Vent.  6;  Duttau  ¥.  Poolcj    Eliz.  19;  Philipsy, Sackfot d, 

id.  3r8f.  Ibid.  455.  ,    . 

^  Ut^UH  ▼.   Bronghfon,  ' 
Moore,  Ca«  1167. 


U^RlifclM 


(t>Bet  mutfe,  WsiS^not  there  a  plain  imptication,  ia  this 
case,  of  foroearance  till  \S» feast  ? 


£  3 


&c. 
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CONTllACTS,  Secondly,  the  forbearance  must  be  from  a  suit  or  matter 
^  in  which  the  defendant,  or  the  person  from  whom  the  debt 
or  thing  is  said  to  be  due,  is  chargeable.  Thus,  where  the 
defendant's  son  died  indebted  to  the  plaintiff;  and  the 
defendant^  being  his  mother  (but  not  stating  that  she  was 
executrix  or  administratrix  to  him,  or  that  she  had  any 
effects  of  her  son's  in  her  hands)  promised,  that  if  the 
plaintiff  would  forbear  to  sue  for  his  debt,  she  would 
pay  it :  this  was  adjudged  to  be  no  consideration ;  because 
she  was  not  liable  to  any  suit,  so  that  the  plaintiff  had  no 
prejudice  by  such  forbearance  \  But  where  a  surely, 
having  paid  the  debt  of  his  principal,  who  was  dead,  told 
his  executor -that  he  had  paid  the  money,  who  thereupon 
promised  to  repay  him,  if  he  would  forbear  till  such  a 
day :  it  was  adjudged  a  good  consideration ;  for  the  exe- 
cutor was  bound  in  equity,  though,  not  at  law,  without  a 
promised 

And  idle  and  insignificant  considerations  are  lookied 
upon  as  none  at  all ;  for,  whenever  a  person  promises  with- 
out a  benefit  arising  to  the  promiser  or  loss  to  the  pro- 
.  misee,  it  is  considered  as  a  void  promise.  Thus,  if  a  man 
be  arrested  upon  avoid  arrest,  and  another,  in  conside- 
ration of  setting  him  at  liberty,  promises  to  pay  the  debt ; 
if  the  arrest  be  unlawful,  the  consideration  i&  not  good  ^ 
And  where  a  lessee  promised  that,  in  consideratioa  the 
lesssor  would  forbear  to  distrain  his  com  unshocked,  he 
would  pay  his  rent  that  was  due :  this  was  adjudged  to  be 
no  consideration,  because. such  com  was  not  distrainable  ^. 
So  where  the  defendant  promised,  that  if  the  plaintiff  would 
accept  the  defendant  for  his  paymaster,  for  a  debt  due  to 
the  plaintiff  by  a  stranger,  and  would  forbear  the  defendant 
six  months,  he  would  pay  the  debt :  it  was  adjudged  no 

•  Hummers    v.     Hunton,        ^  RandaUy.Harvey,Qodb. 
Hard.  7*^«  *^8« 

*>  3  Saik.  g6.  '  Goodwin  v.  Wittoughby, 

Hard.  73. 
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txmsiderationi  because  the  plaintiflT  might  sue  the  stranger  CONTEtACTS^ 
Botwithstaadu^gy^  and  therefore  was  at  no  prejudice  ••  ■ 

But,  it  is  sufficient  if  there  be  a  colour  whereon  to  found 
a  suit ;  for  in  such  case  forbearance  is  a  good  considera* 
tion:  as  in  WhitpooTs  case,  where  an  infant  bought 
vdvet  and  silk,  and  died,  and  the  mercer  came  to  his  wife, 
being  his  executrix,  and. said,  that  if  she  Would,  not  pay 
him  he  would  sue  her,  and  the  wife  promised,  in  conside-  • 

ration  of  forbearance,  to  pay  him :  this  was  held  to  be  a 
good  considevatioii,  upon  the  ground  of  the  colour  for  a 
suit,  she  being  executrix  ^ 

So  also  may  various  other  considerations  be  made  the 
foundation  of  a  contract  or  agreement.  Thus,  if  an  agr^e- 
ment  be  made  to  save  the  honour  and  reputation  of  a 
family,  to  prevent  differences  betwe^i  them,.or  the  like,  a 
court  of  equity,  willing  to  lay  hold  of  any  just  ground  to 
uphold  it,  wiU  consider  the  establishment  of  the  peace  of 
a  family  as  a  good  consideration^. 

And  in  the  case  of  Edwards  y.  Warwick  \  Lord  Mac- 
clesfield held,  that  even  if  one  voluntarily,  and  with- 
out any  consideration  at  all,  covenanted  to  lay  out. 
money  ifi  the  purchase'  of  land,  to  be  settled  on  him  and  / 
his  heirs,  the  court  of  equity  would  compel  the  executidn 
of  such  a  contract,  though  merely  voluntary;  because  in 
all  cases,  where  it  is  a  measuring  cast  between  an  executor 
and  an  heir  at  law,  the  latter  will  in  equity  have  the 
preference  (1). 

•  Ijee  V.  Newcombj  Hard,  i  Cha.  Rep.  84 ;    Cann  v. 

73 ;  and  see  9  H.  5, 14 ;  Bro.  CanUy  cited  1  Atk.  10 ;  and 

tit.  Debt,  36.  see  Gilmore  v.  Battison,    1 

'  Latch.  142;  Dyer,  272,  Vem.4;  S.  C.  2  Vent.  353; 

pi.  31,  in  note.  2  Ves.  284;  and  Baltimore's 

'  Stapilton  v.  Stapiltcnj  1  case,  1  Ves.  450. 
Atk.  3 ;    Wirnnan  v.  Bopcr,        ^  2  P.  Wms.  1 76. 


(1)  But  Mr.  Powell  in  citing  this  case,  in  hid  Essay  on 
Contracts,  makes  a  quiere,  whether  the  intent  in  favour  of 
the  heir,  be  not  a  sufficient  consideration  to  support  the 
covenant?    See  Pow.  Contr.  362. 

B  3 
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COOTKACni,  Generally  »peaking»  in  executory  contracts,  if  the  agree* 
^  meat  be  that  the  one  shall  do  an  act,  and  for  the  doing^ 
thereof,  the  other  shall  pay,  &c.  so  that  the  considerationB 
are  mutual ;  the  doing  of  die  act  is  a  condition  precedent 
to  the  payment,  and  the  party  who  is  to  pay  will  not  be 
compelled  to  part  with  his  money,  till  the  thing  be  pep- 
fonned  for  which  he  is  to  pay  K  But  this  rule  admits  of' 
some  diversities :  as,  first,  if  a  day  be  appointed  for  the . 
payment  of  the  money,  and  the  day  is  to  happen  before  the 
thing  can  be  performed,  an  action  may  be  brought  for  the 
money,  before  the  thing  be  done ;  for,  it  appears  the  party 
relied  upon  his  remedy,  and  did  not  intend  to  make  the 
performance  a  condition  precedent  ^.  Secondly,  where  a 
certain  day  of  payment  is  appointed,  and  that  day  is  to 
hs^pen  subsequent  to  the  performance  of  the  thing  to  be 
done  by  the  contract ;  in  such  case  performance  is  a  con- 
dition precedent :  for  every  man's  bargain  ought  to  be  per- 
formed as  he  intended  it;  and  when  he  relies  upon  his 
remedy,  it  is  hut  just  that  he  should  be  left  to  it  accoiding 
to  his  agreement.  But,  on  the  contrary,  there  is  no  reason 
that  a  man  shookl  be  forced  to  trust  where  he  never  meant 
it.  And,  therefore,  if  two  men  should  agree  one  ihat  the 
ether  should  have  his  horse,  the  other  that  he  would*  pey 
ten  pounds  for  him;  no  aoiion  would  lie  for  the  money 
until  the  horse  was  ddivered  \  But  thirdly,  if  another,  in 
eonsideration  that  I  promiee  to  do  auch  a  tbing»  promise 
to  do  another  thing  for  me,  or  to  pay  the  n\eney  at  su^  a 
day ;  here  I  need  not  firat  perform  what  I  promised,  before 
I  can  maintain  an  adien ;  because  the  coofiideration  and 
foundation  of  his  promise  to  me  was  the  promise  I  made 
to  him ;  it  is  promise  for  promise ;  and  that  is  the  conside- 
ration and  not  the  performanocj,  and  each  party  has  a  right 

*  Thaift  V.  Thatft,  1  Vent.       '  Ibid.;  Jones,  218;  vufe 
177, .ai4;  sSalk.  ds.  watt^  Ihfer,  76*  pt.  30;   1 

*  48  Edw.  3.  2. 3;  7  CO'    RoU'  4141  41&;   I>ye»*  3P> 
><kVd;  i.Vent.  147;  1  Sawd.    [d.  003. 

319. 
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of  action  agsdnfit  the  other  for  non-performance"*.    And  it  CONTRACTS, 
18  a  genertd  rule,  that  when  the  defendant  has  a  remedy  ^' 


for  the  consideration  of  a  promise,  that  consideration  need 
not  be  ayerred  to  be  performed :  as  if^  in  consideration 
that  A.  promises  to  deliver  me  to  my  use  a  cow^  B.  pro- 
mbes  to  deliver  A.  505.  Here  B.  may  bring  his  action 
before  the  delivery  of  the  cow  °.  So  if  I  covenant  to  marry 
a  man's  daughter,  and  he  covenants  to  give. me  a  hundred 
pounds,  either  party  may  sue  the  other  without  perform- 
ance on  his  part.  Again,  if  it  be  mutually  agreed  between 
A.  and  JB*  that  A.  shall,  before  Lady-day  following,  convey 
over  all  her  estate  and  interest  in  the  real  estate  of  B.  de- 
ceased, to  C.  and  her  heirs ;  and,  in  consideration  thereof, 
C.  shall,  before  that  time,  pay  to  il.  2gL  and  convey  unto 
her  and  her  heirs  so  much  of  the  said  real  estate  as  shall 
amount  to  50  L  per  annum,  and  enter  into  a  bond  of 
f,ooo/*  And  jB.  at  the  same  time,  in  consideration  that 
A.  promises  to  perform  her  (A/b)  part  of  the  agreement, 
promises  to  perform  her  (B,'s)  part  of  the  same.  Here 
neither  party,  on  bringing  an  assumpsit,  need  aver  per- 
formance on  her  part.  For  the  performance  is  not  mb 
modo  or  conditiotud,  but  absolute  and  reciprocal,  by  reason 
of  the  i^eement;  for  it  is  not  in  consideration  that  A. 
should  convey  all  her  estate.  Sec.  but  in  consideration  that 
she  agrees  to  do  it.  And  the  consideration  upon  which 
the  action  arises,  is  the  mutual  promise  to  perform  the 
agreement-O). 

The  construction  of  the  statute  of  13  Eliz.  c.  5,  against  Constroction  of 
fraudulent  conveyances,  seems  also  referrible    to   this         '*  *^ 
head. 

*  1  Vent.  177,  214;  Hob.        ■  5  Hen.  7, 10. 
88;    2  Lev.  293;    3  Bulst.        **  Hardw.  102;    and  see 
187.  1  Pow.  Contr.  353,  &c. 

-  — • —  -  -  -^ 

(1)  Mutual  promises  must  be  both  bindings  as  well  on 
the  one  side  as  the  other;  and  must  be  both  made  at  the 
same  time,  or  else  they  will  be  both  nudif,  pacta.  Salk.  21 ; 
Hob.  88. 
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CONTJIACTS*  The  object  of  the  legislature  in  passing  that  statute^  was 
^  evidently  to  protect  creditors  from  those  frauds  which  are 
frequently  practised  by  debtors,  under  the  pretence  of  dis- 
charging a  moral  obligation ;  for  as  to  those  gifts  or  con* 
▼eyonces  which  want  even  a  good  or  meritorious  conside- 
ration for  their  support,  their  being  voluntary,  seems  to  have 
been  always  a  sufficient  ground  to  conclude  that  they  were 
fraudulent.  But  though  the  statute  protects  the  legal 
rights  of  creditors  against  the  fraud  of  their  debtors,  it 
anxiously  excepts  from  such  imputation  the  bon&fide  dis- 
chaise  of  a  moral  duty ;  it  does  not,  therefore,  declare  all 
Yohmtary  conveyances,  but  all  fraudulent  conveyances,  to  be 
void  ^,  And  whether  the  conveyance  be  fraudulent  or  not, 
is  declared  to  depend  on  the  consideration  being  good  and 
hon&fide.  And  a  gift  made  for  su<5h  consideration  ought 
certainly  to  prevail,  unless  it  be  found  to  break  in  upon 
the  legal  rights  of  others ;  but  if  it  does  break  in  upon 
such  rights,  it  is  equally  clear  tjhat  it  ought  to  be  set  aside; 
if,  therefore,  a  man  being  indebted,  convey  to  the  use  of 
his  wife  or  children,  such  conveyance  wo«ild  be  within  the 
statute ;  for  though  the  consideration  be  good,  yet  it  is  not 
hon&  fide,  that  is,  the  circumstances  of  the  grantor  render 
it  inconsistent  with  that  good  faith  which  is  due  to  his 
creditors.  And  per  Lord  Hardwicke,  if  there  be  a  volun- 
tary conveyance  of  a  real  estate,  or  chattel  interest,  by  one 
not  indebted  at  the  time,  though  he  afterward  becomes 
indebted,  if  such  voluntary  conveyance  vras  for  a  child, 
and  there  is  no  particular  evidence  or  badge  of  fraud  to 
deceive  or  defraud  subsequent  creditors,  it  will  be  good ; 
but  if  any  mark  of  fraud,  collusion,  or  intent  to  deceive 
subsequent  creditors  appear,  that  will  make  it  void(i). 

P  1  Cha.  Ca.  99,  291;  1  Vent  194;   1  Mod.  119  ^ 
1  Atk.  15;  Cowp.  708. 


(1)  Towmhend  v.  Wyndham,  a  Ves.  11.  See  also  StUeman 
V.  Ashdaum,  2  Atk.  481 ;  Foe  v.  Rushleigh,  Cowp.  711  ; 
Ruisell  yjlammond,  1  Atk.  13.  The  cases  of  Jones  v.  Marsh, 

Forrest, 
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This  distinction  is  drawn  from  conaiderations  too  obvious  CORTRiicn^ 

to  require  illostration  from  cases ;  for  if  a  man  indebted  ^^ 

were  allowed  to  divest  himself  of  his  property  in  favour  of 

a  wife  or  child,  his  creditors  would  be  defrauded :  but  if  a 

man  not  indebted  could  not  make  an  effective  settlement 

in  iavour  of  such  objectSi  because,  by  possibility  he  might 

afterwards  become  indebted,  it  would  destroy  those  family 

provisions  which  are,  under  certain  restrictions,  a  benefit  to 

the  public,  as  well  as  to  the  individual  objects  of  themi.  It 

may,  however,  be  material  to  observe,  that  the  grantor 

being  indebted  is  not  the  only  badge  of  fraud,  several 

other  circumstances  are  enumerated  in  Twyn^B  case',  as 

fnmishing  a  strong  presumption  that  the  transaction  is  mala 

jiie.    Thus,  if  the  conveyance  contain  a  power  of  revo- 

catxoD,  or  a  power  to  mortgage,  it  will  be  considered  as 

fraadulent  against  creditors ',  if  the  grantor  be  allowed  to 

continue  in  possession,  the  conveyance  being  absolute  ^ ; 

or  if  the  conveyance  or  gift  be  of  the  whole  or  greater  part 

of  the  grantor's  property,  such  conveyance  or  gift  willbe 

presumed  to  be  fraudulent,  for  no  man  can  voluntarily 

• 

*»  See  Walker  V.  Burrows,        •  Tarbuck  v.  Marbury,  2 
1  Atk.  94*  Vem.  510. 

'  3  Co.  82.  *  Stoney.Grubham,  2  Bulst 

2X8. 


Forrest,  64,  and  Hungerford  v.  Earle,  Vem.  261,  may, 
however,  be  thought  to  weaken  the  authority  of  the  dis- 
tinction taken  by  Xord  Hardwicke  in  Toymshaid  v.  Wynd^ 
ham ;  Lord  Talbot  having,  in  Jones  v.  Marsh,  decliaed 
giving  any  opinion  how  far  a'  frunily  settlement,  without 
consideration,  would  be  fraudulent  acainst  subsequent 
creditors,  though  the  party  was  not  indebted  at  the  time; 
and  Hutchins,  Lord  Commissioner,  having  held  such  set- 
tlement to  be  void.  It  is  observable,  however,  that  Lord 
Talbot  was  not,  by  the  circumstances  of  the  case  before 
him,  called  upon  to  give  his  opinion,  and  that  the  opinion 
of  Hutchins  was  evidently  influenced  by  the  provisions  of 
the  settlement  not  having  been  pursued.  And  see  Lilly  v. 
Osbctne,  3  P.  Wms.  298 ;  Fryer  v.  Flood,  1  Bro.  Ch.  Rep* 
160. 
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CONTRACni  divest  himself  of  all  oc  the  moat  of  what  he  has,  without 
^'  being  aware  that  future  creditors  will  probably  suffer  by  it* 

.  In  shorty  if  the  transaction  be  chargeable  with  any  cir* 
cumstance  sufficiently  strong  to  raise  a  presumption  of  its 
being  a  fraud,  it  cannot  be  supported  unless  some  other 
consideratiou  be  interposed  to  obviate  the  objection  arising 
from  the  general  nature  of  the  transaction ;  as,  where  the 
husband,  after  marriage,  being  indebted,  conveyed  an 
estate  to  trustees  to  the  separate  use  of  his  wife,  it  waa 
held,  that  the  trustees  having  undertaken  to  indemnify  the 
husband  against  the  wife's  debts,  was  sufficient  to  support 
the  settlement,  as  made  for  a  valuable  consideration  (i). 
But  it  is  to  be  observedi  that  though  a  voluntary  contract 
will  in  general  be  void  against  any  creditor,  yet  it  will  be 
binding  on  the  party  himself,  and  also  all  persons  claiming 
under  him  as  mere  volunteers". 

But  though  a  consideration  is  requisite  to  support  an 
agreement,  it  is  not  necessary  that  the  consideratioii 
should  be  expressed  in  contracts  or  agreemente,  it  being 
sufficient  if  it  can  be  collected  out  of  them  from  circum- 
stances; and,  therefore,  although  in  Lord  Baltimore*B 
case^,  which  arose  on  an  agreement  concerning  the  boun- 
daries of  two  provinces  in  America,  nothing  valuable 
stppeared  on  the  face  of  the  articles  to  be  given  as  a  con- 
sideration; yet  Lord  Hardwicke  h^,  that  the  settling 
boundaries,  and  peace  and  quiel^  Was  a  mutual  con- 
eideratioA  on  bo&  sides ;  and  t^ould,  in  all  cases>*  make  a 

■  See  1  Ponb.  Eq.  270,  n*  *  1  Ves.  450* 

(a) ;  and  see  lb.  335,  n.  (a). 


j..:^ 
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(\)  SttveM  V.  Olave,  d  Brow.  Rep«  90.  But  if  this 
transaction  had  been  with  a  view  to  defranid  creditors,  it 
would  probably  have  been  set  aside ;  for,  '^  if  the  transac- 
tion be  not  honAJide^  the  circumstance  of  its  being,  even 
for  a  valuable  consideration,  will  Hot  take  it  out  of  the 
statute."  Per  Mansfield,  Cadogan  v.  Kermett,  Cowp.  434*; 
Stileman  v.  Ashdown  2  Atk.  477. 
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Goiuiikiatioii  to  support  a  suit  in  the  Court  of  Chancery  CONTRAC  r9» 
for  performance  of  such  an  agreement*    And  the  conside-  ^^ 

rfttioa  is  therefore^  in  practice^  seldom  inserted.  But,  per 
Porker^  Ch.  Just,  in  MUckell  v.  Reynolds  7,  it  is  best  that 
a  good  or  snfficient  consideration,  in  an  agreement  for 
restraint  of  trade,  should  appear  upon  the  face  of  the  con-* 
trady  becanse  wherever  such  contract  stand  sindifferent,  and 
for  an^t  that  is  known  may  be  good  or  bad,  the  law  primA 
fade  presumes  it  to  be  bad.  And  it  seems  to  be  the  better 
opinion,  that  if  an  express  but  insufficient  consideration 
appear  on  the  &ce  of  the  agreement,  no  other -can  be 
implied*. 

V.  Of  the  bequisitbs  to  a  yalib  Contract  in 

EESPECT   OF   OUTWARD    CIRCUMSTANCES. 

The  common  law  required  no  other  solemnity  in  passing  Contract^  &cw 
lands  or  tenements,  but  that  of  livery  and  seisin,  which  ","2,,'**"* 
being  a  transfer  of  the  feud  corum  paribus  curtis,  and 
testified  by  them,  was  held  an  act  of  sufficient  notoriety 
to  direct  tiie  lord  of  whom  to  demand  his  services,  and 
strangers  against  whom  to  commence  their  actions*; 
but  now,  by  the  29  Car.  2,  c.  3,  it  is  enacted  ^  that  all 
leases,  estates,  interests  of  freehold,  or  terms  of  years^  or 
any  imcertain  interest  of,  in,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  made  or  cre- 
ated by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  and  creating 
the  same,  or  their  agents  thereunto  lawftdly  authorized  by 
writing,  shaB  have  the  force  and  effect  of  leases  and  estates 
at  will  only,  and  shall  not,  either  in  law  or  equity,  be 
iieemed  or  taken  to  have  any  other  or  greater  force  or  effect ; 
any  consideration  for  making  any  such  parol  leases  or 

y  1  P.Wm8.292.  Gloks-5io;  9C0. 137;  Roll. 

*  BeAlPn  ease,  7  Rep.  40;  Abr.  7 ;  and  see  Trent  Eq. 
a  P.  Wins-  176.  bei,  c.  3,  s.  8, 

*  Co.    Lit.   49;    Spelm.  ^  Sec.  1 
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CONTl^ ACTS,  estateSi  or  any  former  usage  to  the  contrary  notwithstand-* 
■  ing.  Except  *  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof^  whereupon  the  rent  resenred  to 
the  landlord,  during  such  term,  shall  amoimt  unto  twe 
third  parts,  at  the  least,  of  the  full  improved  value  of  the 
thing  demised. 

That '  no  leases,  estates  or  interest,  either  of  freehold 
or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messus^es,  manors,  lands,  tenements  or  hereditaments^, 
shall  be  assigned,,  granted  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing,  Bigned  by  the  party  so  assign^ 
ing,  granting,  or  surrendering  the  same^  or  their  agents 
•  thereunto  lawfully  authorized  by  writing;  or  by  act  or 
operation  of  law. 

.  That  ^  no  action  shall  be  brought  whereby  to  charge 
uhy  executor  or  administrator,  upon  any  special  promise 
to  answer  damages  out  of  his  own  estate,  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriages  of  another  person  ^; 
or  to  charge  any  person  upon  any  agreement  made  upoa 
consideration  of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,.shall  be 
in  writing,  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawAiUy  authorized. 

That  (  all  declarations  or  creations  of  trusts,  or  confi- 
dences of  any  lands,  tenements,  or  hereditaments,  shall  be 
manifested  and  proved  by  some  writing  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trust ;  or  by  his  last 

*  Sec.  2.  ^  See  Cosier  v.  Beekei,   7 
*Sep.3.                              T.  R.  201. 

•  Sec.  4.  »  Sec.  7. 
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will  in  writing,  else  they  shall  be  utterly  iroid  and  of  no  contracts/ 
tficct  (!)•  ^ 

Provided  ^  that  where  any  conveyance  shall  joe  made  of 
any  lands  or  tenements,  by  which  a  trust  or  confidence 
shall  or  may  arise,  or  result  by  the  implication  or  construe* 
tion  of  law,  or  be  transferred  or  extinguished  by  an  act  of, 
or  operation  of  law,  then  and  in  every  such  case  such 
trust  or  confidence  shall  be  of  the  like  force  and  efiect 
as  the  same  would  have  been  if  the  statute  had  not  beai 
madel 

That  ^  no  contract  for  the  sale  of  any  goods,  wares,  and 
merchandizes,  for  the  price  of  ten  pounds  sterling,  or 
upwards,  shall  be  allowed  fo  b®  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  someflung  in  earnest  to  bind  the  bargain, 
or  in  part  of  payment ;  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged,  or  their  i^ents  thereunto  lawfully 
authorized. 

'  In  considering  this  statute  we  may  inquire,  i.  What 
shall  be  deemed  such  a  note  or  memorandum  as  to  take  the 
case  out  of  the  statute :  a.  What  has  been'  construed  to 
amount  to  a  signing  by  the  party :  and  3.  What  agreer 
ments  have  been  deemed  without  the  statute,  and  exempt 
firom  the  necessity  of  being  put  into  writing.  . 

As  to  the  first  of  these  points,  it  is  said,  that  this  writ- 
ing must  not  only  be  in  manuscript  or  in  print,  but  on 
paper  or  parchment  J,  "  for  if  it  be  written  on  s^ne,  linen, 
leather,  or  the  like,  it  is  no  deed;  wood  and  stone  may 
be  more  durable,  and  linen  less  liable  to  erasure,  but  paper 

'  ^  Sec.  8.  *  Sec.  17.  J  Co.  Lit.  229. 


(i)  By  4  Anne,  c.  16,  s.  15,.  it  is  declared,  that  declarar' 
tions  of  uses,^ trusts,  &c.  of  fines  or  recoveries,  shall  be 
valid  and  effectual,  dxough  the  deed  of  uses  be  made  after 
the  levying  or  sufiering  of  such  fine  or  recoveries. 
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cotf ra^CT^   tod  parchment  unite  more  perfectly  than  any  other  both 

*  these  durable  qualities,  nothing  else  being  so  durable  afid 

at  the  same  time  so  little  liable  to  alteratioii  K"  The  student 
will  probably,  however,  doubt  whether  the  courts  would,  if 
called  upon,  set  aside  a  fomial  agreement  entered  into  by 
the  partks,  on  the  sole  ground  of  its  not  being  writlsn  on 
one  of  these  two  individual  species  of  manufacture*  Uaice 
if  in  any  treaty^  the  parties  come  to  an  agreeiyient^  wfakb 
ia  ne^«r  leduced  into  writing,  nor  any  writtoi  proposal 
made  for  that  purpose,  so  that  the  parties  rely  wholly  on 
their  parol  agreement;  neither  party  can  oonqMl  the  other 
to  a  speei&e  perfbnaance,  the  statute  being  disac^in  thcit 
waj.  Thus^  where  a  peracBi^  before  his  inleimairiage  wvAi 
his  wife,  piomiaed  tfant  she  should  en|oy  her  own  estate  to 
her  aeparate  use^  and.  agreed  to  execute  m.  writing  te  that 
purpose,  wfaidi  he  had  iastiucted  cennscl  to  dbwir }  but 
when  they  weie  to  be  maKTied,  the  writing' not  being' pek« 
ieoted^  he  deeired  thk  might  not  debqr  ^^  melch^  hot 
engaged,  that  upon  his  honour,  the  lady  should  have:  the 
aaede  advaatagei  ef  the  agreeoienll  as  if  it  wsBe  in  writing 
dnwB  is  fiona  by  Gounad^  and  esecwted ;.  wheMnpea  the 
uaeriege  took  efleot;  it  was  heU^  oai  a  kin  for  speeifio 
ezecMtmi,  thai,  there  bemg  no  firattd,  and  the  pUotaS 
»»ly««  »telr«4»»  the  !«»»,  ^,  or  pR»i.e  •(  th. 
defendant,  and  Ae  statete  mahiag  Iheee  pnrnriege  Tesd, 
equity  wouU  not  mtarfere;  and  thait  the  drcsuataiioe  of 
the  iastmclieA  haviag' been  givea  to  comnDel  tar  pteparvg 
the  wriAings  wae  not  matenal,  sincc^  afttr  they  had  beea 
(divwft  and  eKVosaed,.  the  paetiea  might  have  vefioecd  te 

6xeealeibMn'^Xi)- 

^  %  Blact  Com^  997.  Sir  George  Maxwell,    1  P* 

'  Countess   Mantacute   v.    \^ms.  618 ;  Prec.  Chan.526. 


(1.)  But  it  seems  to  have-  been  fcimeiff  cfoubted,  whether, 
if  it  were'  charged  that  the  agjreement  wae  stipuiateif  to  be 
put  in  writing,  tllis  circumstance  would  jsot  be  a  sufficient 
ground  ibr  excluding  tire  statute  ftom  attaching  upon  the 

agreement. 


And  in  a  ci^se  where  a  memoFandum  of  the  proposed  COKnuclB 
igreement  was  act4aUy  put  into  writing,  it  was  neverthe* 
less  held  to  be  withip  the  statute,  for  want  of  being  signed 
by  the  party :  thus,  where  a  marriage  treaty  was  depending, 
and  the  intended  husband  and  the  young  lady's  father 
went  to  a  counsellor's  chambers  to  have  a  settlement 
drawn,  in  consideration  of  the  portion  the  father  proposed 
to  give,  where  lAinates  of  the  a^eemfat  were  taken  down 
m  writing  by  the  counsel,  and  giv^n  by  him  to  his  oterk, 
to  be  ckawn  up  in  form :  the  ne^t  day  the  father  died^ 
and  the  4ay  following  the  mainage  was  so}eznni2ed.  Tbia 
agreem^i^  notwithdtanding  the  prepai^ations,  waa  hd^* 
by  Lord  Cowper,-  to  be  within  the  statute  of  fnpid^  and 
peiyuries,  it  being  na  ^greement^  but  only  prepop^tcnry  befula 
which  were  aflenrards  to  be  dmsm  into  form,  it  might 
therefore  have  receiyed  several  altej^t^na  or  additk^Sj  » 
been  emld^ely  broke  off  iq>OQ  furtbev  inquiiy  off  mfy^nooBr 
Ooa  of  ibe  paify's  ciccumatanee^  ^.  A^d^  in  a  subseqwnt 
ease,  the  decision  waa  'still  stvo^ger  m  ta  this.  poiiO;* 
There  the  plaintiff  agreed  with  the  deig^iylaat  to  j^U  Mm  ^ 
honse  for  64a  L  and,  by  consent  of  both  parties,  im  a^ 
tomey  waa  ^aaployed  to  make  a  draft  of  the  ce^v^aibce ; 
which  the  atibmey  accordingly  prejpaxed  and  s^at  to  tile 
defendant,  who  made  several  alterations  in  hi$  owi^  handr 
writing,  and  delivered  it  back  to  the  attomjoy  to  be  eiv- 
giroified.  A  time  waa  then  appointed  for  the  pei^a  tot 
meet  at  a  tavern  to  execute  tiie  writings,  and  fer  the  defefoe 
dant  to  pay  the  mon^.  The  plaintiff  and  hiS:  ^t^ftf^ 
went  to  the  tavepp^  and  the  plaintiff  there  executed  th^ 
writii^.  But  although  the  agreement  was  aptmilly  fiat 
into  writing  in  the  dcaft  of  the^  conveyance,  yikSok  fani 

^Baiodes  y.Amhurst,  Prec.  Ch,  402 ;  and  see  3  Atk.504. 


agreement.     Scale  v^  Morris,  1  Cha.  Ca.  135;  HoUh  ▼« 
WfdHngy  1  Yem.  151.    Ajid  see  1  Fonb,  Eqi.  b.  1,  c.  3, 


B.  lOy  n,  (/). 
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COKTftACts. '  been  altered  by  the  defendant  with  his  own  hand,  yet  it 
J_^__  was  holden  on  a  bill  filed  for  the  purchase-money,  that  he 


■fc  #i' 


statute. 


was  not  bound,  he  not  having  signed  the  agreement*^. 
WhfttshaUbe         2.  Another  point  adtated  on  the  construction  of  this 

deemed  e  sign-  ^  ^ 

ing  within  the     statute  has  been  what  act  of  the  party  shall  amount  to  a 

signing.  As  to  which  it  has  been  said,  that  if  the  name 
of  the  party  be  anywhere  found  upon  the  instrument,  it 
will  be  a  signing  within  the  statute,  if  the  intent  of  the 
parties  was  that  the  person  should  be  bound,  and  there 
was  an  acceptance  of  the  contract  on  the  other  side  ^« 
And  therefore,  where  a  moiher  was  not  a  party  to  a  deed 
of  articles  made  on  her  daughter's  marriage,  but  was  proved 
to  have  known  and  agreed  to  them,  and  to  have  been  privy 
to  the  actual  marriage  which  took  place  upon  them,  and 
signed  them  as  a  subscribing  witness:  this  was  held,  by 
Ihe  Mtoter  of  the  Rolls,  and  afterwards  by  Lord  Hard- 
wicke,  to  be  a  sufficient  signing,  within  the  spirit,  and  also 
within  the  words  of  the  statute.  And  the  mother  was 
decreed  to  perform  her  part  of  the  agreement  p«  But  in 
another  case,  where  the  parties  having  come  to  an  agree- 
ment for  the  renewal  of  a  lease,  and  M.  being  called  upon 
by  S.  to  name  a  person  to  prepare  'the  lease,  named  a 
Mr.  T.  for  that  purpose,  and  wrote  certain  ingtructibns  from 
whence  the  lease  was  to  be  prepared;  on  a  question  made, 
whether  there  was  a  sufficient  signature  by  M.  to  take  this 
i^eement  out  of  the  statute  of  frauds;  it  was  held  unani- 
mously by  the  Court  of  Exchequer,  that  there  was  not ;  for^ 
that  the  signature  required  by  the  statute  was  to  have  the 
effect  of  giving  authenticity  to  the  whole  instrument ;  and 
where  the  name  was  inserted  in  such  a  manner  as  to  have 
that  effect;  it  did  not  much  signify  in  what  part  of  the  in- 
strument it  was  to  be  found ;  but  it  could  not  be  imagined 

°  Hawkins  v.  Holmes,   1  Anstr.  420,  (and  post,  365) ; 

Will.  770 ;  and  see  Lowther  Led  v.  Barber,  Anstr.  425,  n. 

v,   Carrill,     1   Vem.   1221;  ^  See  ^ticMotc^e  v.  Crosfy, 

.   and  Whal^  v.  Baganal,  6  2  £q.Ca.  Abr.  32,  pl.44. 

Brbwh's  Rur.  Ca.  45,  (and  **  IVefford  v.   Beezley,    1 

post,  364);  Cooke  V.  Tombs,  Ves.  6  ;  i  Wils.  ii8. 
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that  the  name  inserted  in  the  body  ot  an  instrumenf ,  and  CONTRACT^ 

applicable  to  partioular  purposes,  could  amount  to  such  an * 

authentication  as  the  statute  required  ^. 

But  it  seems  that  the  signature  of  either  party  alone  will 
be  sufficient  to  establish  the  agreement,  if  an  acquiescence 
in  it  by  the  otiier  party  can  be  showily  eitiier  by  some 
writing  Under  his  hand,  or  some  act  dotie,  from  which  the 
law  will  infer  his  assent '.  Thus,  where  A.  agreed  for  the 
sale  of  houses  to  B.  and  drew  up  a  note  of  the  agree- 
ment in  writing,  which^  B.  signed,  but  A.  himself  did  not, 
he  was  held  to  be  bound  nevertheless;  for  by  drawing  up 
the  agreement  in  his  own  hand,  and  procuring  B.  to  sign 
it,  it  was  said,  he  made  the  signing  of  B.  not  only  a  s^ning 
for  himself,  but  also  a  signing  as  auth6rized  by  ii.  to  close 
the  agreement '. 

A  letter  will,  also,  in  equity,  amount  to  an  agreement, 
and  be  binding  on  the  person  signing  it,  if  another  person, 
by  acting  upon  it,  show  his  acceptance  of  the  propositions 
contained  in  it.    Thus  where,  on  a  treaty  of  marriage,  the 
lad^s  father  promised,  by  letter,  to  give  with  her  1,500/. 
down,  and  500 /•  more  at  his  death,  if  she  should  have 
issue ;  ^d  the  marriage  was  had  :^  was  held,  that  this  letter 
.  was  a  good  agreement  binding  upon  the  fkther,  and  entitled  ^ 
the  husband  to  the  1 ,500  /.  immediately  upon  his  marriage  *. 
And  so,  where  a  father  wrote  a  letter  signifying  his  assent 
to  the  marriage  of  his  daughter,  and  mentioning  that  he 
would  give  her  1,500/.  but  afterwards  by  another  letter,  - 
upon  a  fiirthef  treaty  concerning  the  marriage,  went  back 
from  the  proposals  of  his  letter ;  and  then,  at  some  dis- 
tance of  time  declared,  that  he  would  agree  to  what  was 

«  Stokes  V.  Moore  et  Ux.  Ca.  Abr.  21,  pi.  10 ;  S.  C.  ± 

cited  1  Fonb.  Eq.  1 77,  note ;  Chan.  Ca.  1 64. 
and  see  Hawkins  v.  Hohnes,       *  Moor  v.  Hart,   2  Rep.  ' 

1  P. Wms.  770,  n.  (i>.  Chan.  147 ;    S.  C.  1  Vern. 
'  SeeHalfpenmr.  Battel ^  201 ;  Wanchfordy,  Fotherty, 

2  Vern.  373 ;  S.  Cf.  1  Eq.  Ca.    2  Yem.  322 ;  S.  C.  2  Freem. 
Abr.  20,  pi.  6 ;  et  infra.        •  201 . 

•  Hatton  V.  Gray,   1  Eq. 
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* 

CONTRACTS^  proposed  in  th^  first  Ic^tter.  This  letter  was  heI4  a  sufficient 
•  promise  in  writing  "within  the  statute  of  frauds ;  tl^  last 

declaration  having  set  the  terms  in  the  letter  up  again,  and 
the  husband  having  shown^  by  his  marriage  of  the  dai^hter, 
his  acceptance  of  them"  (i).  Again,  where  A,  covenanted 
to  convey  tithes  to  B.  his  executors  and  assigns, foryears; 
and  then  B,  being  in  treaty  for.th.e  sale  of  them  to  C.  said, 
by  letter,  '^  that  if  he  parted  with  the  tithes,  it  should  be. 
on  the  conditions  therein  particjularly  mentioned."  C  acr 
cepted  of  the  tefms,  apd  JB.  was  decreed  to  perform  the 
agreement;  for  the  letter  took  the,  case  out  of  the  statute  of 
'  firauds,  as  being  an  agrei^ment  signed  by  the  party  to  be 
charged  with  the  scu^e ;  and  there  was  no  need,  the  Lord 
Keeper  said,  for  its  being  signed  by  both  parties  ^. 

But  such  a  letter  cannot  be  set  up  as  an  agreement,  un- 
less it  contain  the  precise  terms  of  the   contract;  aad 
therefore  where  4*  having  agreed  with'  JB.  for  the  sale  of 
lUne  houses,  which  were  in  mortgage  for  150  /.  sent  a  note 
-   to  the  mortgo^ee  to  the  following  effect ;  viz.  **  Mr.  C  pray 
deliver  my  writings  to  the  bearer,  I  having  agreed  to  did-, 
pose  of  them;"  and  it  was  held,  that  thii^ letter,  or  note. 
w;au)^d  not  bring  the  case  out  of  the  statute,  because,  it, 
ought  to  be  such  an  agreement  as  specified  th^  precise 
terms  of  the  contrapt,  which  this  did  not^  though  it  was 
signed  hj  the  party;  f^r  it  did  npt  mention  the  sum  that. 

■  Bird  V.  Blosse^  2  Vent.    Abr.  527,  pi.  17 ;  S.  C.  2  Eq. 
361 .  Ca.  Abr.  45,  pi.  9. 

^  Cokman  v.  Upcot,  5  Vin*  / 


(1)  But  a  letter  firom  a  father  to  his  daughter,  hy  which 
he  agreed  to  give  her  3,000 /•  as  a  po^pp,.but  which rWas 
not  shown  to  the  man  who  afterwards  married  thei  daughto?, 
was  not  considered  as  entitling  him  to,  a  decree  for  th^ 
mpnev,  although  he  had  married  the  daughter .^  The  reaspii 
for.  which  seems  to  have  been,  that  the  so^-in-W  could 
not  be  considered  as  .having,  by  .th^  .mftrjriage,  accepted  fM 
agreement  of  which  he  had  no  knqwl^^^ev  AyUj^e  v., 
Tracey,  2  P.  Wms.  65 ;  9  Mod.  3. 
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waa  to  be  paid ;  nor  the  namber  of  houses  that  were  to  be  CONTRACTS, 

disposed  of,  whether .  all,  or  some,  or  how  many ;  nor  to  ^' 

whom  they  were  to  be  disposed  of;  nordidthelettermention 

whether  they  were  to  be  disposed  of  by  way  of  sale  or  as** 

Bignment  of  lease ;  and  therefore  all  the  cUmger  of  peijitrjr 

which  the;  statute  was  meant  to  provide  against,  would  be 

let  in  to  ascertain  this  agreement  ^.    And  so,  in  the  case 

of  Mimtacute  t.  Maxwell,  before  meotionedy  a  fetter  from 

Sir  Geoige  to  his  lady,  wxitt^i  after  the  marriage,  eX' 

pressing  that  he  was  always  willing  she  shouM  enjoy  her 

own  fortune  as  if  sole,  and  that  it  riiould  be  at  her  cont^ 

maud,  was  heild  not  to  be  such  an  evidence  undier  hisf 

haod  of  the  agreement  before  the  marriage,  as  wo«id  tajce 

die  case  out  of  the  statute ;  the  letter  consisting  only  of 

general  expressions ;  but  it  was  said  by  the  Chancellor,  thait 

had  it  recited  or  mentioned  the  fonner  agreement,  and 

promised  the  performance  thereof,  it  had  been  material. 

And  it  may  here  be  noticed  (if  at  all  necessary  to  be 

mentioned),  that  the  whole  of  the  deed  must  be  wiittrat 

(exoept  Ae  filling  up  of  bknks)*,  before  the  execution  o{ 

it  by  the  parties^;  forif  a  man  were  to  s^  a  blank  paper 

er  parchment  with  directions  liiat  each  an  agveemeat 

'Should  be  foirer  written,  it  would  be  roid,  aMiough  tbe 

same  wtfs  so  written  accordingly,  and  without  frauds 

3.  It  now  only  vemaints  to  inquire,  i^ait  contracts  are  Caiet  not  wh&> 
ocmsidered  in  equity^  m  not  withii^  the  statute ;  and  ther^-  ^ 
fore  binding,  though  not  put  into  writing.  Althou^  the 
statute  has  provided,  that  no  agreement  on  marriage,  or 
for  the  purchase  of  lands,  &c.  sh«dl  be  good,  unless  signed 
by  the  party  to  ^  bound,  or  some  person  by4iim  autho- 
fized;  yet,  as  upon  every  question  on  a  statute -agamst 
fraud,  the  end  and  purpose  of  making  it  is  considered ; 

^  Seagood  v.  Medle  et  ah        *  Paget  v.  Pagety  2  Rqp. 

Prec.  Cha.  560 ;  S.  C.  2  Eq.  Ch.  187.' 
Ga.  Abr.  49,  pi.  -20 ;  Stnmge,        ^  Shep,  Touch.  54  j  iPerk. 

496 ;  and  see  Clerk  y.WrWfit,  s.  1 18. 
1  Atk.  13,  and  1  Fonb.  Eq*        *  Ibid. 
b.  1,  c.  3.  s.  10,  n,(A). 


&e. 
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CONTRACtS,    which,  in  this  instance,  is  to  prevent  frands  and  perjuries^ 

and  not  to  vacate  bargains  fairly  and  honestly  made ;  in 
the-  latter  cases,  courts  of  equity  consider  themselves 
unrestrained  by  it ;  because,-  as  the  parties  are  in  con- 
science bound  to  perform  such  agreements,  they  ought 
not  to  be  permitted  to  take  advantage  of  the  want  of  mere 
solemnities,  whether  imposed  by  the  common  law  or  sta- 
tute *  I.  with  tins  view,  courts  of  equity  have  considered 
agreements,  in  which  there  has  been  no  danger  of  fraud' 
or  perjury,  as  out  of  the  statute.  Therefore,  although  the 
words  of  the  statute  are  general,  namely,  *'  upon  amf 
agreement  made  upon  any  consideration  of  marriage,  or 
upon  any  contract  or  sale  of  lands,  &c.''  which,  phrase  is 
sufficient,  in  point  of  extent,  to  comprehend  all  agree- 
ments, and  all  contracts ;  yet,  as  in  the  construction  of 
the  statute,  the  end  and  intent  of  the  makers  of  it  is  to 
be  considered,  which  was  to  prevent  frauds  and  perjuries, 
all  such  contracts  and  agreements  as,  though  not  in  writing, 
are  in  their  own  nature  free  from  all  danger  of  introducing 
fraud  or  penury,  and  out  of  the  purview  of  the  statute. 
Upon  this  principle  it  has.  been  determined^  that  a  judicial 
sale  of  an  estate  under  a  decree  isclearly  out  of  the  mis- 
chief intended  to  be  prevented  by  the  statute  \  And 
upon  the  same  principle,  it  is  held,  that  purchases  made 
before  the  Master,  are  out  of  the  statute  r  and  therefore, 
the  Court  of  Chancery  wiU,.  in  such  cases,  carry  into 
execution,  against  the  representative,  a  purchase  by  a 
bidder  btefore  the  Master  without  the  bidder's  subscribing, 
after  confirmation  of  the  Master's  report,  that  he  was  the 
best  purchaser :  the  judgment  of  the  court  taking  such 
cases  out  of  the.  statute^.    So,  though  the  authority  of  an 

*^  Symandsan    v.    Tweed,  cheruon,  gVin.  Abr.  5asfc,  pi. 

Free.  Cha.  374 ;.  S.  C.  Gilb.  34 ;  and Eq.  Ca.  Abr.  47. 

Rep.  Eq.  35;.   Croyston  v,  ^Attorney General Yibag, 

Baneif  Prec.  Cha.  208 ;  Lord  i  Yes.  2 18. 

Vaughan  v.  Morgan,  Finc^,  «  Per  Lord  Hardw.  1  Veft. 

138 ;  and  zteHoagm^y.Hvt"  221 . 


agent,  who  subscribes  for  a  bidder  before  a  Master,  can-  caNTRACT^ 

not  be  proved,  yet  if  the  Master's  report  can  be  confirmed,  

the  court  will  carry  it  into  execution,  unless  there  be  some 
fraud  ;  for  it  is  all  exclusive  of  any  defence  that  may  still 
be  set  up  on  the  other  side  \  And  Lord  Thuriow  was  of 
opinion,  that  attomies  concerned  in  a  suit,  were  compe- 
tent to  make  agreements  by  parol  relative  to  the  order  of 
the  court!.  An  agreement  with  the  court  of  aldermen, 
(who  are  guardians  of  city  orphans,  and  without  whose 
leave  no  man  can  marry  such  orphan,  but  under  pain  of 
imprisonment)  though  by  parol  only,  and  without  writing, 
has  also  been  held  good :  this  beipg  an  institution  that 
existed  prior  tu  the  statute  f . 

Also  if,  on  a  bill  filed  by  either  vendor  or  vendee  for  a 
specific  performance  of  a  parol  agreetient,  setting  forth 
the  substance  of  it  in  the  biU,  the  defendant,  by  his 
answer,  admit  the  facts  as' stated  in  the  bill,. this  .takes' 
the  agreement  entirely  out  of  the  mischief  pointed  at  by 
the  statute,  and  a  court  of  equity  will  decree  it,  because 
the  defendant  confessing  the  agreement,  there  can  be  no 
danger  of  ^perjury  from  a  contrariety  of  evidence  <  (i)« 
And,  even  though  it  be  denied  by  the  defendant  in  his 
answer,  yet  if  it  be  proved  that  he  had  at  any  time  ad- 
mitted .the  agreement,  the  court  will  decree  it  to  be 
executed  \ 

And  in  some  cases,  both  courts  of -law  and  equity  (for 
die  rule  as  the  same  in  both)  will  admit  proof  of  paiK)I 

*  Per  Lord  Hardw.  1  Ves.  «  i  Ves.  441 ;  3  Atk.^; 
221.  16  Mod.   404;  and  see   1 

•  Cox  V.   Peele,    1  Bro.  Fonb.Eq.b.i,c.3,8.8,n.((2.) 
Rep.  334.  '^  Onbf  v.  Walker,  3  Atk. 

'iP.Wms.  714.  407. 


N, 


(1)  And  if  the  party  himself  die,  his  heir  will,  it  seems, 
be  bound  on  a  bill  of  revivor ;  the  principle  going  through- 
out, and  binding  the  representative  equally  with  the  pnn- 
x^ipal.    Per  Lord  Hardwicke,  1  Yes.  ssi. 

»  3 
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CONTRACT?,   agreements,  as  circumstantial  evidence  to  control  written 
^'  ones,  to  prevent  the  fraud  which  would  otherwise  take 

place  (1).  Thus  the  defendant  may,  on  a  bill  for  specific 
performance  of  a  written  agreement,  insist  upon  a  subae* 
quent  parol  agreement  between  the  parties,  by  which  the 
former  has  been  discharged  or  varied.  As,  where  a  tenant 
agreed  in  wiiting  to  take  a  house  at  32  /.  per  annum,  to 
be  repaired  by  the  owner,  but  it  being  afterwards  dis* 
covered  that  it  must  be  rebuilt,  this  was  done  without 
cancelling  the  written  agreement ;  and  the  tenant,  in  con^ 
jsideration  of  the  expense  the  owner  must  incur  by  re- 
building, agreed  by  parol,  that  8  /.  per  annum  should  be 
added  to  the  32  /.  The  court,  on  a  bill  filed  by  the  tenant 
for  a  specific  performance  of  the  vnritten  agreement,  re- 
ceived evidence  of  the  parol  agreement,  and  dismissed  the 
bill  with  costs,  notwithstanding  its  being  insisted  that  the 
written  agreement  should  speak  for  itself,  and  that  no 
evidence  could  be  admitted  to  contradict  it*  (a) 

Another  ground  upon  which  cases  have  been  held  to  be 
out  of  the  purview  of  this  statute  is,  that  the  statute  ought 
not  in  any  case  to  be  so  construed  as  to  create  or  promote 

*  Legal  y.  Mil/er,  2  Ves.  299;  and  see  Goman  v. 
Salisbury,  1  Vem.  240. 

(1)  See  as  to  this.  Treat.  Eq.  b.  1,  c.  3,  s.  11,  and  n.  (0) 
and  (p)  there. 

(2)  But  in  the  case  mentioned  above,  the  court  being 
satisfied  from  the  parol  evidence,  that  a  specific  perform- 
ance of  the  written  a^eement  ought  not  to  be  decreed, 
would  not,  on  dismissmg  the  bill,  make  a  decree  according 
to  the  parol  agreement  set  up  by  the  defendant;  the  Master 
of  the  Rolls  saying,  that  it  would  be  very  hard  upon  a  de- 
fendant, if,  when  a{)laintifi*unconscientiously  brought  him 
into  a  court  of  equity  for  the  specific'  performance  of  a 
written  agreement,  and  the  defendant  insisted  on  an  agree* 
ment  different  from  that  which  the  plaintiff*  set  up,  and  the 

Slaintiff*  replied  to  his  answer,  and  insisted  on  his  former 
emand,  and  went  into  proof,  and  dien,  finding  he  could 
not  have  the  decree  prayed  by  his  bill,  he  should  be  al» 
}pwed  to  resort  to  that  which  the  def^dant  set  up* 


CH.  1.  ^  v.]  CONVBYAS'CING.  n 

« 

fraud  ^ ;  which  was  the  principal  object  it  was  intended  to  CONTRACTS, 
prevent  (i).     And  therefore,  where  an  agreement  has  been  ^^ 

partly  carried  into  execution,  and  one  party  has  incurred 
an  expense  upon  the  strength  of  it,  the  agreement  will  be 
decreed,  though  resting  on  parol  evidence  only.  Thus,  the 
lessee  of  a  building-lease  by  parol,  having  begun  to  build, 
may  compel  his  bargain  to  be  completed  (2).  For  the 
lease  being  in  part  executed  by  the  lessee>  the  lessor  shall 

• 

not  take  advantage  of  his  own  fraud,  and  run  away  with 
the  improvements  made  by  his  lessee.  So,  where  money 
was  otherwise  expended  on  the  premises  in  pursuance  of 
^a  parol  promise  of  a  lease,  a  specific  performance  was  de- 
creed ;  although  the  terms  were  not  precisely  stipulated 
between  the  parties,  at  the  time  of  the  agreement*  (3). 

^  Prec.  Cha*  519  ;  ^ind  '  Anon.  2  Eq.  Ca.  Abr. 
see  1  Fonh.  Eq.  b.  1,  c.  3,  48,  pi.  17  ;  5  Vin.  Abr,  523, 
s.  8,  n.  (e).  pi.  40. 

m'      ■■  ■  ■'  I.  I*  ,  . 

(1)  Upon  similar  principles  the  registering  acts  have 
been  considered  as  not  protecting  .|)urchasers,  who  have 
notice  of  preceding  incumbrances  not  registered,  from 
such  preceding  incumbrances,  although  their  purchases 
be  registered.  First,  because  such  statutes,  being  made  to 
prevent  fraud,  ought  not  to  be  so  construed  as  to  encourage 
it.  Secondly,  such  statutes  are  considered  as  leaving  the 
subjects  to  which  they  apply,  open  to  all  equity. 

(2)  2  Eq.  Ca.  Abr.  48,  pi.  16;  5  Vin.  Abr.  522,  pi.  38; 
Prec.  Cha.  561  pi.  1 ;  and  JPoxcro/T^'s  case,  in  Dom.  Froc. 
cited  Free:  Cha.  519;  Gilb.  Rep.  £q.  4;  et  Ibid.  11,  where 
it  is  said,  that  the  lessor,  in  this  case,  when  dying,  declared 
that  he  ought  to  have  made  a  lease  in  writing,  but  the 
heir  told  him  he  should  not  discompose  himself,  for  he 
would  supply  it ;  whereby,  and  by  other  fraudulent  means, 
the  lessee  was  prevented  from  suing  the  lessor.  But  see 
Floyd  V.  Bucklandf  2  Freem.  268.  This  point  expressly 
so  determined  on  the  ground  of  performance.  'See  Pym  v. 
Blackbume,  3Ves. jun.38,n.  (a) ;  WilUy.  Stradline^  lb.  378. 

(3)  But  tfiere  is  said  to  be  a  difference  where  the  money 
expended  is  for  lasting  improvements,  and  where  for  fancy 
or  humour.  Treat.  Bq.  b;  1,  c.  3,  s.  g,  and  see  Fonb. 
notes  there;  see  also  lb.  s.  1,  n.  (c). 

s  4 


&Ci 
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CONTEACTS^  But,  in  two  cases,  wherein  bills  were  exhibited  to  have 
^  an  execution  of  parol  agreements,  touching  leases  of  houses,^ 
which  set  forth,  that  in  confidence  of  these  agreements, 
the  plaintiffs  had  expended  great  sums  of  money  in  and 
about  the  premises ;  and  where  the  agreements  were  re^ 
sp^ctively  laid  to  be,  that  it  was  stipulated  the  agreement 
should  be  reduced  into  writing,  the  statute  was  pleaded^ 
And  the  Lord  Keeper  said,  that  the  difficulty  which  arose 
upon  this  act  of  parliament  was,  that  the  act  made  void 
the-  estate,  but  did  not  say  the  agreement  itself  should  be 
Toid;  and  therefore,  though  the  estate  itself  was  void,  yet 
possibly  the  agreement  might  subsist,  so  that  a  man  might 
recover  damages  at  law  for  the  non-performance  of  it ;  and 
if  so,  he  would  not  doubt  to  de^oree  it  in  equity^  And  his 
Lordship  directed,  that  the  plaintiff  should  declare  at  law 
upon  the  agreements,  and  that  the  defendants  should  admit 

« 

the  agreements,  so  as  to  bring  this  point  in  judgment  at 
law,  and  then,  he  said^  he  would  consider  What  was  iurther 
to  be  done  in  the  case  ". 

And,  upon  the  same  principle,  t.  e.  to  prevent  and  dis* 
countenance  fraud,  the  Master  of  the  Rolls  decreed  the 
payment  of  a  portion,  where,'  on  a  marriage  agreed  upyoa 
between  the  plaintiff  and  the  defendant's  daughter,  the 
agreement  was  reduced  into  writing,  and  signed  by  tlie 
plaintiff,  and  delivered  to  the  defendant  to  be'  signed,  who 
refused.  But  his  objections  to  signing  not  being  to  any 
material  parts -of  the  agreement,  and  he  having  permitted 
the  plaintiff  to  court  his  daughter,  and  the  marriage  having 
been  afterwards  had,  and  he  not  having  declaredhis  dislike 
until  asked  for  payments  of  the  portion,  and  having  per- 
mttted  the  young  person  to  live  with  him,  the  Master  of 
die  Rolls  decreed  a  specific  performance ;  considering  the 

■  Hollis  V.  Edwardsy  and  1/  2  ;  and  see  1  Fonb.  Eq. 
Dtane  v.  Izard,  1  Vem.  isgi;  b.  1,  c.  3,  s.  7,  n.  (6);  an4 
&  C.  1  Eq.  Ca.  Abr.  19,  pi.    8-9,  n.  (/),  and  <t). 
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defendant's  conduct  as  founded  in  fraud  ^.  So  where,  upon  CONTRACTS, 
a  bill  for  a  portion  upon  marriage  of  the  plaintiff  with .  ' 

ibe  defendant's  daughter,  it  appeared  that  there  was  no 
note  or  agreement  in  writing  signed  by  the  defendant  for 
ihe  payment  of  it,  but  that  a  letter  bad  been  written  to  the 
plaintiff  by  a  third  person,  offering  a  portion,  which  was 
done  by  the  defendant's  consent,  and  that  a  treaty  for  a 
suitable  settlement  was  bad  with  him ;  but  the  matter  being 
long  in  suspense,  the  marriage  took  place  in  the  mean  time ; 
the  court,  although  it  appeared  that^he  defendant,  before 
4he  parties  went  to  church,  declared  he  would  give  them 
nothing,  and  the  statute  of  frauds  was  insisted  upon,  de- 
creed for  the  plaintiff;  considering  the  countermand  as 
nothing  after  the  young  people's  affections  were  engaged  °. 
Possession,  delivered  in  pursuance  of  an  agreement,  is 
also  deemed  such  a  degree  of  performance,  as  is  sufficient  to 
4ake  a  contract  out  of  the  statute,  although  the  purchaser 
has  not  expended  money  upon  the  premises.  Because  the 
xoischief  intended  to  be  prevented  by  the  statute  was  in 
respect  of  such  agreements  only  6f  which  no  part  was 
carried  into  execution,  and  which  werei  set  up  merely  by 
parol:  and  thereiore  execution  by  one  party  has  been  looked 
upon  as  so  far  conclusive^  as  to  induce  Jkhe  court  to  decree 
^m  execution  by  the  other  party,  rather  than  the  agreement, 
so  Ar  as  it  has  been  already  carried  into  execution,  should 
be  destroyed'.    Thus,  where  A.  agreed  to  sell  lands  to 

_  • 

C.  and  a  memorandum  was  drawn,  up  of  the  agreement 
(but  not  signed  by  either  party)  and  soon  afterwards,  C. 
put  in  his  cattle  and  made  encroachments  on  other  lands 
of  A.f  upon  which  A,  refused  to  complete  the  bargain, 
and  re-sold  the  land  to  X). ;  but,  per  curiam,  inasmuch  as 
possesion  was  delivered  according  to  the  agreement,  the 

*  Halfpenny  v.  Ballet,  2    2  Freem.  201 ;  2  Vem.  322, 
Yem.  373 ;    et  vide   S.  C.     S.  C. 

Prec.  Cha.  404, 405.  ,  »  See  Pow.  Contr.  300. 

•  Wanchfordy.  Fotherley, 
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COWniACISk   bargain  was  executed,  and  a  specific  perfonnance  must 

he  decseed  '. 

Again,  wiiere,  previous  to  the  defendant's  marriage,  a 
sum  of  money,  the  property  of  his  wife  by  a  former  mar- 
riage, was  agreed  to  be  assigned  to  trustees  for  her  separate 
4iae  during  oorerture,  and' to  be  applied  after  her  death  to 
such  uses  as  she  should  appoint ;  and  after  the  marriage  a 

« 

draft  of  an  assignment  was  prepared,  and  corrections  made 
in  the  husband's  hand-writing;  and  he  suffisred  her  to  re^ 
ceive  the  interest  of  it  to  her  separate  use  during  the 
coverture.  These  ciicumbtances  were  considered  by  Lord 
Hardwicke  as  a  part  perfonnance,  and  as  taking  the  agree- 
metit  out  of  the  statute.  His  Lordship  observing  jbhat)  if 
llie  statute  were  suffered  to  be  ^eaded  to  tiie  discovery 
ev^  of'a  parol  agreement  in  such  cases,  it  would  be 
veiy  mischievous '. 

,  And  an  agreement  by  parol  parUy  performed,  will  h6 
decreed  against  die  heir  of  the  voidor  mrier  it*.  But  a* 
the  principle  which  governs  the  oouit  is,  that  the  act  doivs 
in  part  perfonnance,  is  presumptive  evidence  that  tha 
agreement  was  really  made,  it  must  be  of  such  a  nature,  aa 
the  court  is  satisfied  would  not  have  been  done,  unleM  M 
account  of  the  agreement*  And  therefore,  where  a  lessee 
agreed  by  parol  to  take  a  lease  for  a  tenn  of  yeam  certakii 
aad  continued  possession  on  the  credit  of  it;  there  being 
no  writings  to  make  out  flie  agreement,  it  iftm  hfSiA  to  be 
directly  within  the  statute*. 

<i   Butcher  v.  Stapely  et  '  Xoconv.  Jliarfiiu,3Atk.' 

aL   1  Vem.  363;   and  see  i;  1  Ves.  31a;  2  Dick.  664; 

Pyke  V.  Williams^  {et  e  con-  and  see  tiawkes  v.  Hawkes, 

tru)j  2  lb.  455  ;  and  Bcrret  Finch.  300. 

V.  Gtjmeierra,    BunU  Rep.  '  Samum  v.  Bmtier,  n  Bac. 

94 ;  a  Eq.  Ca.  Abr.  46,  pi.  Abr.  74 ;  per  Lord  Hardw. 

17 ;    also  LaAf  Herbert  v.  3  Atk.  4 ;  Smith  v.  Turner; 

J&ofl^  P&wii  et  ai.  6  Bro.  cited  Prec«  Cha.  561 ;    and 

Par.*Ca.  I02.  see  Hok  v.   White,    dted 

'  Tayhr  v.  Beach,  1  Yes.  Bro.  Rep;  Cha.  409. 

«97. 
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alone  is  uot  consideted  in  equity  as  a  part  CONTRACTS* 


performance  of  an  agreement  made  between  the  parties [ 

themselves^  although  it  is  considered  as  such  to  bind  a  third 
person^ :  and  therefore,  though  in  the  case  before  mentioned 
of  a  letter  written  by  a  father,  promising  to  give  such  a 
fortune  with  his  daughter  to  any  one  who  should  many  her^ 
this  entitles  the  husband  to  recover;  because  the  agreement 
is  executed  on  his  part  as  far  as  it  can  be;  yet  a  promiseof 
marriage  between  parties  by  parol,  upon  certain  conditions^ 
and  an  intermarriage  accordingly  will  not  entitle  either 
party  to  compel  a  performance  of  the  conditions ;  and  the 
reason  why  marriage  alone  is  not  looked  upon  as  an  eze* 
cation  of  the  parol  contract  between  the  parties,  so  as  to 
take  such  case  out  of  the  statute,  seems  to  be,  that  if  it 
were,  the  statute  would  be  entirely  evaded ;  for  all  promises 
of  this  kind  suppose  a  marriage  had  or  to  be  had  '. 

The  circumstance  of  one  party  desisting  from  bis  pu^* 
diase  in  favour  of  another  party  on  certain  conditions  stipu^ 
lated,  has  also  been  said  not  to  be  st|ch  a  part  performance 
as  to  take  an  agreement  in  favour  of  the  party  desisting  out 
of  the  statute:  thus,  where  A.  being  about  to  purchase  a 
toft  of  ground  of  jB.,  and  C.  being  also  treating  for  the  same 
premises,  met  together ;  and  it  was  proposed  and  agreed; 
that  A.  should  desist  andl  permit  C.  to  purchase,  he  agree- 
ing to  let  A,  have>  at  a  proportionable  price,  that  part  of 
the  ground  he  desived;  and  thereupon  A.  desisted,  and  JB. 
conpleied  his  purchase;  and  afterwards  A.  reftised  to 
perform  the  agveeraenl:  on  a  bill  filed  by  A.  upon  the 
ground  of  the  agreement's  being  in  part  executed,  by  Uis 
desisting  from  prosecuting  his  purchase,  a  Specific  per- 
formance was  decreed  at  the  Rolls :  but  on  appeal  to  the 
Chancellor,  the  decree  was  reversed  (i). 

"  See  ViseowUem  ^Mmta^  ^  Prec.  Cha.  5^1 ;  and 
euU  V.  Maxwell^  and  &m-  see  Broumnniih  v.  Criibamt, 
jmn  V.  Butter,  supra.  Strange,  738. 

<i>  See  Lamas  v.  Bayfy^  a  Venn.  627  ;  scd  fiMBve;  aqd 
^e  Yin.  Abr.  52 1 ,  pi.  3a ;  and  a  Eq.  Ca.  Abr.  451  pi.  10,  both 

which 


&c« 
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'CONltlACTS,       Moreorer,  in  a  case  where,  on  a  bill  filed  for  specific 

Mecution  of  a  parol  agreement  for  the  purchase  of  an 

estate,  proof  was  adduced  of  the  delivery  of  a  rent-roll  to 
the  purchaser,  altered  and  dated  by  the  seller  in  his  own 
hand*writing ;  of  his  delivering  the  deeds  to  the  purchaser's 
agent,  to  be  compared  with  the  rent-roll,  and  laying  an 
abstract  of  his  title,  and  a  case  thereupon,  before  counsel, 
in  which  it  was  stated,  that  the  purchaser  had  agreed  with 
the  seller  for  the  purchase  of  the  lands  at  twenty-one  years 
purchase;  of  his  giving  the  purchaser  a  list  of  his  debts 
which  affected  the  estate,  and  authorizing  him  to  apply 
to  his  creditors,  to  several  of  whom,  and  to  other  persons, 
the  seller  was  charged  to  have  written  letters  himself, 
informing  him  that  he  had  agreed  with  the  purchaser  to 
sell;  and  of  his  afterwards  sending  to  the  tenants  to  treat 
with  ji.  as  owner  of  the  estate,  for  renewal  of  leases,  and 
to  cut  down  timber;  and  to  prevent  the  effect  of  an  elegit 
against  him,  of  his  producing  evidence  before  a  jury  that 
such  agreement  and  purchase  had  been  made ;  all  these 
circumstances  were  held  to  be  insufficient,  on  the  ground 
of  a  part  execution,  to  take  the  agreement  out  of-the 
statute  of  firauds  ^. 

Again,  where,  on  a  bill  tof  a  specific  performance  of  an 
agreement  for  the  sale  of  certain  freehold  premises  and 
stock  in  trade^  it  appeared,  that  pending  the  negotiation, 
the  defendant  delivered  to  the  plaintiff  a  particular  of  the 
premises  and  property  to  be  sold,  and  the  terms  or  con- 
ditions of  the  sale,  all  in  his  own  hand-writing,  and  signed 

f  Whalcy  V.  Bugenall,  6  Bro.  Par,  Ca.  45. 


which  seem  to  be  the  aame  case  as  that  reported  in  Vemoii, 
and  these  renorters  rest  the  Chancellor  s  decree  on  the 

Sound  that  there  was  no  absolute  nor  positive  agreement, 
e  words  being  ambiguous  and  uncertain ;  and  not  on  the 
ground  that  the  forbearing  by  agreement  to  do  an  act 
might  not  be  a  part  performance,  and  raise  as  strong  an 
equity  to  have  the  benefit  stipukted  in  return,  as  an  act 
done. 
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by  him^  when  it  was  agreed,  that  the  plaintiff  should  have  COKTRACTS» 
till  a  certain  day  to  consider  of  the  purchase,  as  he  objected 
tp  the  price.  It  was^afterwards  agreed,  that  the  purchase 
should  take  place  at  a  reduced  price ;  and  verbal  instruc- 
tions for  a  conveyance  were  given  by  both  parties  together 
to  an  attorney,  to  whom  the  defendant  delivered  the  parti- 
cular as  instructions  for  the  deed,  which  was  prepared,, 
read  over,  and  approved  by  the  parties.  The  Court  of 
Exchequer  held,  that  these  circumstances  were  not  sufficient 
to  take  the  agreement  out  of  the  statute :  that  the  particular 
was  not  made  out  as .  evidence  of  any  agreement,  but 
merely  as  a  list  or  catalogue  of  the  matters  for  sale,  to  en- 
able the  purchaser  to  form  a  proper  estimate  of  their  value : 
that  it  was  delivered  into  the  attorney's  hands  for  the  same 
purpose :  and  was  signed  merely  to  authenticate  it  as  such 
list :  that  it  was  delivered  in  as  the  foundation  of  a  sale  at  a 
higher  price ;  and  could  be  no  evidence  of  the  terms  of  the 
second  contract,  or  even  of  its  existence ;  since  with  the 
price,  the  parcels  also  may  have  been  varied :  that  the  in- 
Btmcting  an  attorney  to  draw  conveyances,  and  his  doing 
so,  is  no  part  performance  of  a  contract:  to  take  the  case 
out  of  the  statute^  there  n^ust  be  a  part  execution  of  the 
substance  of  the  agreement  itself:  that  the  agireement^being 
void  as  to  the  land,  must  be  void  also  as  to  the  personal 
property,  which  was  to  be  sold  with  it ;  it  is  one  entire 
contract,  and  the  whole  must  atand  or  fall  together :  that  it 
could  never  be  the  intention  of  the  parties,  that  the  stock 
should  be  sold  apart  from  the  premises,  as  most  of  it  was 
of  little  comparative  value  separately ;  and  the  agreement 
being  for  one  entire  sum,  they  could  not  sever  it*. 

But  possession,  under  a  parol  agreement,  of  however 
long  standing,  will  not  be  a  ground  to  establish  it,  if  it  ap- 
pear that  the  persons  who  made  such  agreement  had  not  a 
right  to  contract.    As  if  an  agreement  for  partition  be 

•  Cooke  v.  Tombs,  Anstr.  420 ;  Lea  v.  Barber,  Anstr. 
4«&  n.  S.  P. 
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CONTRACTS*  made  by  t\ro  husbands,  of  land  belonging  to  their  wives,, 
'  without  the  consent  of  the  wives.;  for  they  cannot  thereby 

bind  tiie  inheritance  of  their  wives*. 

Having  now  sufficiently  considered  the  requisitefi  te 
constitute  a  valid  contract  or  agreement,  as  the  foundation 
of  the  deed  by  which  such  contract  may  be  perfected,  or 
executed,  I  shall  proceed  to  consiiler  the  nature  and 
'  .different  species  of  deeds  themselves,  smd  the  ceremonies 
requisite  to  give  them  effect. 


3SBBB 


CHAR  II. 

OF   A   DEED. 

P^^™^'  In  conieqaenoe  of  the  adnussion  of  the  right  of  pro«- 
perty,  tft  the  ailcmance  by  the  law  <of  society  of  an  ^ooda- 
sive  right  to  those  tbinp  which  by  the  law  of  natnre  were 
in  t:otmwmj  it  wa«  necessary  that  some  means  shosld  be 
^ei^ed,  not  only  by  whieh  thM;  separate  right  or  -excduBi w 
fA'operty  should  be  OTiginally  acq«ured,  which,  wie  hwte 
«Mii«  thm  once  o4>Berfisd,.  was  that  of  occ«paitt^y  or  first 
pMoessron,  but  also  by  which  diis  possessimiy  when  onoe 
gained,  might  be  contioBflKd,  4urd  transferred  from  sue  per- 
son to  another ;  for  without  this,  upon  the  demise  oE  the 
pioprietoir,  it  would  again  beooote  common,  and  aU  those 
awsdkidB  and  <MmtentioiiB  would  lensue^  which  the  right  ©f 
property  was  introduced  to  preveot  3For  lie  fxa^oBd, 
ttewfore,  of  tcMtintdng  tlie  jpossessinn,  -the  immicipil.law 
<cf  ^ost  countries  ha»  •establifidied  ikscmh  mi  iMmatigms ; 
^the  i<mft)er  )lo4[^n<Jnue  the  possession  in  the  lieirs  of  tiie 
^ittj^tor^  'rfitel'  his  involmitary  ^reliction  of  it  1^  fais 
death ;  the  latter  to  continue  it  in  those  persons  to  whom^ 

•  Ireland  y.  Rittk,  \  Atk.  626* 
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by  hifi  own  voluntary  act,  he  shall  ohoose  to  reUnquidi  it      niEffs. 

ia  his  Iife-time«    A  transfer  of  property  being  onee :  ad;- 

mitted  by  law,  it  became  neoessary  that  it  sbould  b&pro^ 
perly  eyidenoed ;  in  ordei*  to  prevent  disputes^  either  about 
therfacty  as  whether  there  was  any  transfer :at:a]ji ;  ov  oon^ 
cerning  the  personsv  by  or  to  whom  itrwasixansferred^  or 
with  regard  to  the.  subject  matter,  as  what  the  thing  trsns^ 
ferred  consisted  of i;  or  lastly,,  with  relation  to  the  modil 
and  quality  of  the- ti  ansfer,  asfor'whatperiod  ofttivve  (or^ 
in  other  words,  for'  what  estate  and  interest)  the  conrey"* 
aDoe  was  made*  The  legal  evidences  of  this  tnuisfi»r>  of 
property,  are  called,  in  the  laws  of  England,  the  oommos 
assurance^.of  the  realm;  whereby  every  man's  estate  is 
assured  to  him,  azvi  aU.controtrersiesy  doubts,!  and  diffioal-» 
ties  are  either  prevented  or  removed)*.      . 

These  common  assurances  axe  made  in  four  i¥ay  s.  1 1  By 
matt^  in  pakf  or  deed.;  which'  is  an^  assurance  transacted 
betve^Q)  two  .or  jnore, private  persons  iupais,  inihcconn*^ 
try^  thift  is  (according  to  the  old  common  law)  upon  the 
veiyspot.tQ  b^  transferred.  2.  By  matter  of  record^  o^ 
a%a49nrani^  tcsoaacted  only  •  in  d^  king's  puUic  courts  of 
TSMrd.  3w  By  special  cnstom,>  obtaining  in  some  paiti^ 
culAr  places,,  and  relating  only  to  some  particular  species 
oC  property.  Which  three  are  such  aa  take  eflfect  dming' 
theJifi9:of  the  .party  conveying  or  assuring.  4,  The  fourth 
takes  no  .efiect  till  after  his  death ;  and  that  is  by  d^se^* 
contained  in  his  Jast  will' and  testament  ^  Of  all  th^sel  - 
shelLtreat  in  the  order  they  have  been  here  mentioned; 

A  DfiBB  has  already  been  defined  to  be  a  writmg  sealed  '^^^^^'^  ^ 
and  ddivered  by  the  parties  in  evidence  and  execution  of 
some  prior  agreement*^.    The  land  does  not  pass  by  the 
words  of  the  deed;  the  deed  is  therefore  .only  evidence  of  . 
the  will  and  direction  of  the  particle;  it  is  the  preceding 
or  accompanying  ceremony,  (as  Uvery  in  some  cases^  the 

*  4  Blac.  Com.  394..  *  Co.  lit.  35,  b.  171 ;    1 

'  144  ibid*:  lit;  B.  370;  \  Idsti  S2Q. 
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DEEDS.  statute  of  uses  in  others,  surrenders^  &c.  in  others,)  that 
■*■"■*-"■*"  transfers  the  land.  It  is  sometimes  called  a  charter,  carta', 
from  its  materials;  but  most  usually,  when  applied  to  the 
transactions  of  private  subjects,  it  is  caHed  a  deed,  in  Latin 
factum (i),  x«Ti{oxii»,  because  it  ia  the  most  solemn  and 
authentic  act  that  a  man  can  possibly  perform^  with  rela- 
tion to  the  disposal  of  his  property ;  and  therefore  a  man 
shall  alwaye  be  estopped  by  his  own  deed,  or  not  permitted 
to  aver  or  prove  any  thing  in  contradiction  to  what  he  has 
once  so  solemnly  and  deliberately  avowed  *.  If  a  deed  be 
made  by  more  parties  than  one,  there  ought  to  be  regularly^ 
as  many  copies  of  it  as  there  are  parties^  and  each  shouM 
be  cut  or  indented  (formerly  in  acute  angles  imtar  dentium', 
like  the  teeth  of  a  saw,  but  at  present  in  a  waving  fine)  on 
the  top  or  side,  to  tally  or  correspond  with  the  other ; 
which  deed,  so  made,  is  called  an  indenture.  Formerly, 
when  deeds  were  more  concise  than  at  present,  itwal^ 
ttsual  to  write  both  parts  on  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  between 
theip ;  through  which  the  parchment  was  cut,  either  in  a 
straight  or  indented  line,  in  such  a  manner  as  to  leave  half 
the  word  on  one  part  and  half  on  tl)e  other.  Deeds  thus 
made  were  denominated  syngrapha  by  the  canonists';  and 
with  us  chirograaph,  or  hand*writings' ;  the  word  ctrogm- 
phum  or  eyrographum  being  usually  that  which  is  divided 
in  making  the  indenture^:  and  this  custom  is  stiH  pre* 
served  in  making  out  the  indenture  of  a  fine,  of  which 
hereafter*  But  at  length  indenting  only  has  come  into 
use,  without  cutting  through  any  letters  at  all ;  and  it 
seems  at  present^  except  in  some  particular  cases  "viHkich 

•  Plowd.  434.  ^  And  see  Co.  lit.  143,  b^ 

'Lyndew,l.  1,  1. 10,  c.  1,    n.(4).  322,  a.n«(i.);  Mod.. 
9  Mirror,  c.  2,  s.  27.  Form.  Angl.  Diss.  29. 


(1)  For  the  difference  between  deeds  and  charters^  sde 
Mod.  l^orm,  Angl.  Diss.  Co.  lit.  g,  b.  n« 
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wiD  be  hereafter  mentioned,  to  serve  for  little  other  pur-       deeds. 
pose  than  to  give^name  to  the  species  of  the  deed.   When      "  ■ 
the  several  parts  of  an  indenture  are  interchangeably  exe- 
cuted by  the  several  parties,  that  part  or  copy  which  is 
execated  by  the  grantor  is  usually  called  the  original,  and 
the  rest  are  counterparts ;  though  of  late  it  is  more  fre- 
quent for  all  the  parties  to  execute  each  part,  which 
renders  them  all  originals  (i).    A  deed  made  by  one  party 
only  18  not  indented,  but  polled  or  shaved  quite  even ;  and 
dierefore  called  a  deed-poll,  or  a  single  deed^  for  being  a 
declaration  by  one  party  only,  and  not  an  agreement  be-    ' 
tween  two  or  more,  one  part  only,  to  be  retained  by 
the  donee  as  evidence  against  the'  other,  is  all  that  is 
aecessaryj. 

Some  deeds  must  be  indented  in  order  to  their  validity, 
for  the  purposes  for  which  they  are  used,  as  bargains  and  *  - 
sales  to  be  enroUed^,  bargains  and  sales  of  bankrupt's 
estate^  leases  by  ecclesiastical  persons,  or  persons  seised 
in  right  of  their  wives  "^,  indentures  of  apprenticeship,  8cc. ; 
but  all  the  parts  of  an  indenture  make  up  but  one  deed  in 
judgment  of  law,  and  each  part  is  of  as  great  force  as  both, 
or  all  the  parts  together,  and  tiiey  are  esteemed  the  mutual 
deeds  of  all  parties,  and  either  party  may  be  bound  by 
either  of  the  parts;  and  the  words  of  the  indenture  are 
the  words  of  all  parties ;  for  though  they  be  spoken  as  the 
words  of  one  party  only,  yet  they  may  be  equally  applied 
tq  the  other  party,  if  they  more  properly  belong  to  him ; 
for  all  words  in  an  indenture,  which  are  doubtful,  shall  be 
applied  and  expounded  to  be  spoken  Iby  him  to  whom  they 
wSl  best  agree,  according  to  the  intent  of  the  parties ;  and 

'Mir.  C.2;   lit.  8.371,  '  i3Eliz.c.  7;  andsee43 

37a.  lb.  c.  18. 

J  Lit  s.  370.  "*  32  Hen.  8,  c  28. 
*  37  Hen.  8,  c.  16. 


»  • 

(1)  A  counterpart  is,  however,  admissible  evidence  of 
the  original.    See  £^^011  v.  Eyton,  Prec.  Ch.  11 6. 

▼01,.   IV.  G 


82  ELEMENTS   OP         [BOOK  III.   PART  t. 

DEEDS  they  shall  oot  be  taken  more  strongly  against  onoi  or  be- 
neficially  for  the  other,  as  the  words  of  a  deed-poll  shall  "• 
Andbence  also,  an  indenture  made  in  the  first  person,  is  as 
valid  as  if  made  in  the  third  person,  provided  both  parties  put 
their  seals  ^  But  although  both  parts  of  the  indenture  are 
but  as  one  deed,  yet  the  part  of  the  grantor  is  as  the  pnn- 
cipal,  and  the  other  but  a  counterpart^.  And  therefore, 
though  if  the  lessor  only  seal  and  not  the  lessee,  it.  is 
holden  as  good  as  if  both  had  sealed ;  yet  if  there  be  any 
difference  between  the  parts  %  the  counterpart  shall  be 
made  to  agree  with  the  principal*  An  indenture  is  of 
more  forcible  operation  than  a  deedrpoll>  inasmuch  as  it 
works  an  estoppel,  i.  e.  doth  bar  and  conclude  either  parly 
to  say  or  except  any  thing  against  its  contents.  If,  there- 
fore, a  lease  be  by  indenture,  both,  parties  are  c<mclaidied  to 
say,  that  the  lessor  had  nothing  in  the  land  at  the  time  of 
the  lease  made ;  so  that  if  the  lessor  happen  to  have  tho'land 
afterwards  by  purchase  or  descent,  the  les^iee  may  entw 
i^pon  him  by  way  of  coticlusion,  and  the  lessee  by  estoppel 
shall  be  forced  to  pay  hia  rent  \  But  it  is  .otherwise  of  a 
deedipoll,  for  this  is  comaionly  but  of  oi)e.  pert,  which  ^ 
sealed  by  the  feoffor,  lessor,  ^.  only.  And  this  ab^U 
therefore  be  expounded  to  be  the  sole  d^ed  ^  lum  who 
made  it,  and  bind  him  only,  and  be  also  expouod^  alto- 
gether in  hi^  favour,  and  against  the  feoffor,,  lessor,.  Sic. 
Nor  does  this  work  any  estoppel  against  either  .paity'. 
l^ut  whether  a  deed  be  indented  or  p611»  if  th^ese  be  reci* 
.  procal  covenants  between  the  parties,  an4  eac^  of  tb^en^ 
seal  and  deliver  it  to  the  other,  it  is  good  for  bpth  parties ; 
and  he  who  can  get  the  deed  into  his  band  to  show  <^ 
plead  it,  may  take  advantage  of  it  against  the  other.  And 
in  this  case  the  deed  is  usually  kept  by  one  indifferent  be- 
tween them  both^ 

»  Plow.  134 ;  Lit.  370.  '  Plow.  434,  421. 

®  Lit.  s.  373.  •  Shep.  Touch.  52. 

P  Finch's  dw,  109.  '  Co.  Lit.  143. 
^  Shep.  Touch.  52. 
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We  must  now  consider  the  requisites  to  a  deed. 

1 .  The  first  requisite  of  a  deed  is,  that  it  be  in  writing. 

Formerly,  many  conyeyances  were  made  by  parol,  or  Deed  mun  he 
word  of  mouth  only,  without  writing,  accompanied  how- 
ever by  some  ceremony  symbolical  of  a  delivery  of  the 
thing  intended  to  be  transferred  (i);  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  statute  29  Car»  2,  c.  3, 
we  have  seen,  enacts,  that  no  estate,  or  interest  in  lands^ 
tenements,  or  hefeditaments,  made  by  livery  of  seisin,  or 
by  parol  only,  (except  leases,  not  exceeding  three  years 
from  the  making,  and  whereon  the  reserved  rent  is  at  least 
two-thirds  of  the  real  valu^)  shall  be  looked  upon  as  of 
greater  force  than  an  estate  at  will ;  nor  shall  ^y  assign- 
ment, grant,  or  surrender  of  any  interest  in'  any  freehold 
hereditament,  be  valid,  unless  in  both  cases  the  same  be 
put  in  writing,  and  signed  by  the  party  granting,  or  his 
agent  lawfully  authorised,  in  writing. 

And  the  deed  must  be  all  written  before  the  sealing  and 
defivery  of  it ;  for  if  a  man  seal  and  deliver  an  empty  piece 
of  paper  or  parchment,  although  he  giv6  directions  that  an 
obligation  or  other  matter  dhall  be  written  on  it,  and  this  be 
done  accordingly,  yet  it  will  be  no  good  deed  \  This  writing 
must  be  (as  has  been  before  observed)  on  parchment  or  paper, 
forifan  agreement  be  written  on  a  piece  of  wood,  linen,  the 
bark  of  a  tree,  a  stone,  or  the  like,  and  this  be  sealed  and 
delivered ;  this  is  no  good  deed  '.  Wood  or  stone  may  be 
more  durable,  and  linen  less  liable  to  erasures;  but  writing 
on  paper  or  parchment  unites  in  itself,  more  perfectly  than 
any  other  way,  both  those  desirable  qualities,  for  there  is 


"  Perk.  s.  118;    Co.  Lit. 
171^  Shep.  T.  54. 


*  Co.  Lit.  229,  a;  F.  N.  B. 
122. 


(1)  Ingulpb,  in  his  History  of  the  Abbey  of  Croyland, 
says,  '*  amferebantur  fntdta  nrcadia  nudo  verbo,  absque 
scripto  vel  charfa,  tantum  cum  aomini  gladio  galea,  velcomu, 
tel  eraiera,  et  plurima  tenementa  cum  cakari,  cum  stripli, 
cum  arcu  ;  et  nonnulla'cum  sagitta*^    Pref.  Mad.  For, 
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DEEDS.       nothing  else  so  durable,  and  at  the  same  time  so  little 
"  liable  to  alteration;  nothing  so-secure  from  alteration,  that 

is  at  the  same  time  so  durable  ^.  ,  But  it  may  be  written 
in  any  language,  or  in  any  hand  ^  And  therefore  it  is 
held,  that  a  deed  written  ii^  French  or  Latin,  and  in  text, 
court,  or  Roman  hand,  is  as  ^ood  as  a  deed  written  in 
English  and  in  a  secretary  hand.  And  though  there  be 
any  alteration,  erasure,  or  interlining,  made  in  any  part 
of  die  deed  .before  the  delivery  of  it,  this  will  not  hurt  the 
deed '  (i ).  The  matter  written,  mustrbe  legally  and  orderly 
set  forth:  i.e.  there  must  be  words  sufficient  to  set  forth 
the  agreement  and  bind  the  p&rties ;  for  a  deed  may  be 
void  and  los^  its  virtue  wholly  or  in  part,  for  repugnancy 
or  uncertainty^.  But  it  is  not  material  whether  the  deed 
be  in  the  first,  or  in  the  third  person,  so  as  the  words  be 
^ptly  applied  ^.  Neither  is  it  necessary  that  the  English 
or  Latin,  whereby  it  is  made,  be  true  and  congruous ;  for 
false  and  incongruous  Latin  or  English  seldom  or  never 
hurts  a  deed :  for  the  rules  are,  Falsa  orthographia  mm 
viiiat  chartam.  Falsa grammatica  non  vitiat  concessianem^. 
Neither  is  it  necessary  thajb  a  deed  have  all  the  usual  parts, 
as  premises,  habefidum,  &x.  for  a  deed  may  be  good  without 
eiiheT  fiabendumf  tenendum,  warranty,  reservation,  or  cove- 
nant. But,  as  these  formal  and  orderly  parts  are  calculated 
to  convey  thai  meaning  in  the  x^learest,  distinctest,  and 

^  2  Blac.  Com.  297.  ^  Co.  super  Lit  225. 

*  2  Co.  3.  «  Fitz.  Fait.  &  Feoffinents, 

•  Perk.  s.  155;    Shep.  T.    5;  Dyer,  6. 

56;  Co.  Lit.  225  ;  and  see  ^  5  Co.  lai ;  10  lb.  133; 
i  Keb.  21.  *    Co.  Lit.  6. 


(1)  But  in  such  cases  it  is  proper  to  make  a  memorandum 
of  it  upon  the  back  of  the  deed,  and  to  give  the  witnesses 
notice  of  it ;  for  otherwise  if  it  be  in  any  place  ix\aterial, 
as  in  the  name  of  the  grantor,  grantee,  in  the  limiting  of 
the  estate,  or  the  like,  and  especially  if  it  be  in  a  deed-poU» 
the  deed  is  greatly  suspicious.    Shep.  Touch,  55. 
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most  effectual  manner,  and  have  been  well  considered  and      deeds. 

settled  by  the  wisdom  of  successive  ages,  it  is  prudent  not  

to  depart  from  them  without  good  reason  or  urgent  neces- 
8ity^  And  a  deed  is  good/ although  these  words  in  the 
close  thereof.  In  cujus  rei  testtmonium  sigillum  tneutn  appo- 
sui,  be  omitted;  and  'although  there  be  no  mention  made 
in  the  same  that  it  was  sealed  and  delivered';  so  as  in 
truth  it  be  duly  sealed  and  delivered,  and  the  sealing  and 
ddivery  can  be  proved.  Also  a  deed  is  good,  though  it 
mention  no  lime  or  place  of  date  or  making,  or  have  a  false 
date,  or  be  dated  at  one  time  and  delivered  at  another;, 
and  although  it  have  an  impossible  date,  as  the  30th  of 
February,  or  the  like^,  for  anciently,  until  the  time  of 
Edw.  2,  and  Edw.  3,  deeds  had  no  date ;  because  the  law 
was  then  held  to  be,  that  if  a  deed  were  dated  before  the 
time  of  memory  it  was  not  pleadable,  except  it  were  of 
record^  '  , 

3.  The  second  thing  required  in  every  well  made  deed  is.  Parties  tom 
that  the  person  making  it  be  able  to  give,  grant,  make,  or    ^   ^ 
do  the  thing  contained  in  it;  that  the  person  to  whom  it  is 
made,  be  capable  of  taking  the  thing  to  be  given,  granted, 
made,  or  done  thereby;  for  if  it  be  made  by  or  to  any  such 
persons  as  are  disabled,  as  infants,  aliens,  women  covert, 
persons  attainted  of  treason  or  felony,  idiots,  and  such 
like,  it  will  be  void  or  voidable,  in  aD  or  patl^    But  any 
person  natural,  male  or  female,  or  politic,  as  sole  corpora- 
tions,  or  corporations  aggregate  of  many,  ecclesiastical  or  . 
temporal,  not  disabled  by  law,  may  give  or  take  by  deed. 
But  with  respect  to  these  things,  particular  inquiry  has 
already  been  made,  under  the  head  of  Agreements  J. 

3.  The  third  thing  required  in  a  deed  is,  that  if  the  party  Deed  to  b« 

read. 

«  2 Blac.  Com. 298.  ^  2C0.5;  6lb.ii7;Dyer, 

'2Co.6;DyeM9;Keaw.    f^  ^^^^  «'  ^^^^  ^^^  '^^• 

^^'  *  11  Co.  73;  Ptow.  655; 

«  See  Cromwell' y.  Gruns-    Perk.  s.  1,  119. 

den,  2  Salk.  462.  j  Ante,  c.  1. 
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who  is  to  seal  it,  be  a  blind  or  an  illiterate  man,  and  desire  to 
bear  it  read,  that  it  be  so ;  for  if  such  a  man  be  to  s^al  n 
deed,  aiul  he  desire  to  hear  it,  or  to  hear  the  contents  of  i^ 
read,  or  declared  to  him  first,  and  it  be  not  done,  and  he  * 
afterwards  seal  or  deliver  it,  this  is  no  good  deed*^.  So  if 
upon  or  without  any  such  request  ipade  by  him  who  is  to 
seal  and  deliver  it,-  the  party  himself  to  whpm  it  is  made, 
or  a  stranger,  shall  read  the  deed,  or  declare  i^B  content^ 
of  \t,  falsely  and  otherwise  thi^i  in  truth  it  is,  the  deed  iiul) 
be  void,  at  least  for.  so  much  as  is  $o  misread,  or  misd^ 
glared..  But  if  the  party  himself  who  is  to  seal  and  de- 
liver it,  before  the  sealing  and  delivery,  caus^  anpt)^ 
person  who  is  a  stranger  covipously  to  read  it,  or  to  der 
plare  the  contents  to  him,  otherwise  than  it  is,  on  purpose 
to  make  the  deed  void,  this  will  not  hurt  the  deed,  for  n^ 
man  shall  be  permi.tted  to  take  advantage  of  his  own  wrong. 
So  if  the  parly  that  is  to  seal  the  deed^  can  read  himself^ 
and  does  not,  or  being  an  illiterate  or  a  blind  man,  does 
not  require  to  hear  the  deed  read,  or  the  contents  declared, ' 
in  these  cases,  although  the  deed  be  contrary  to  his  inten- 
tion, yet  it  is  good  apd  unavoidable  ^ 

4.  A  fiirther  requisite  to  a  deed,  seems  to  be,  that  the 
paper  or  parchment  upon  which  it  is  written,  be  properly 
stamped,  as  required  by  the  several  statutes  made  for 
tha(  purpose;  because  ptherwise  the  deed  canngt  be  giveq 
in  evidence.  This,  however,  appears  tq  be  the  only  i^©-; 
cessity  for  having  a  stamp  imposed ;  as  the  ^^^rant  of  1^ 
stamp  **  does  not  prevent,  the  intrinsic  operation  or  legal 
effect  of  the  deed,  but  only  puts  a  stop  to  or  suspends  it» 
being  pleaded  or  given  in  evidence  in  any. court,  or  adn 
mitted  in  any  court  to  be  good,  useful,  or  available,  until 
the  duty  and  penalty  be  paid,  ntnd  the  receipt  be  given  for 
the  same,  and  the  deed  be  properly  stamped..  This,  theie- 
fore,  only  affects  the  use  to  be  made  of  the  deed^  its  good- 

^  Manset^s  case,  «  Co.  1 1        '  Shep.  Touch.  56. 
lb.  27 ;  ThorQgood^s  case,  9 
lb,  36. 
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Dess  in  courts  and  the  capacity  of  availing  one Vself  o£  it  DEEDa. 
there,  without  rendering  the  deed  itself  inoperatilre  or  in-  - 
^ectoal  in  other  respects.  It  only  imposes  an  incapacity 
of  arailing  one'»-self  of  the  operation  of  the  deed  till  the 
duty  and  penalty  be  paid,  8cc.  without  making  the  deed 
itsdf  invalid;  for  the  incapacity  of  avaihng  one's-iself  of 
the  deed  is  to  cease  upon  payment  and  receipt  thereof, 
which  supposes  a  subsisting  cmd  continuing  intrinsic  vali- 
dily,  good,  useful,  and  available,  on  such  payment,  though 
rendered  unavailable  till  then;  for  if  a  deed  had  no  validity 
at  all  till  such  payment,  it  could  not  be  available,  as  its 
effect  and  operation  must  primarily  and  substantially  de- 
pend on  its  original  nature  and  validity ;  and  it  cail  be 
only  available  according  to  that"*.  And,  accordingly, 
where  a  patent,  which  had  been  given  in  evidence,  was  not 
stuped  at  the  time  it  was  sealed,  and  the  question  was. 
Whether  the  patent  ought  to  have  been,  admitted  as  evi* 
denoe?  the  whole  court  were  of  dpinioii,  that,  being 
stamped  at  the  time  of  the  trial,  it  was  admissible  evidence;, 
for  that  the  intention  of  the  stamp  act  is  not  to  make  un* 
stamped  deeds  absolutely  void,  but  to  add  a  penalty/ 
(which  had  in  tixat  case  been  paid)  for  enforcing  the  pay->> 
ment  of  Uie  stamp  duty '^t 

But  where  the  legislature  have  appropriated  a  stamp  to 
any  patticular/orm  of  instrument,  a  substitution  of  another 
stamp,  though  of  e^^ual  valucy  will  not  give  validity  to  such 
instrument;  for  as  long  as  a  distinction  of  the  several 
staaoaps  is  preserved  by  the  legislature,  it  must  be  adhered 
to  by  the  courts  of  justice.  Hence,  articles  of  agreement, 
under  seal,  stamped  with  an  agreement  stamp,  were  holden 
to  be  inadmissible  in  evidence,  though  the  agi'eement 
stamp  which  « they  bore  was  of  the  same  value  with  the 
Btemp  which  tiiey  required,  viz.  a  deed  stamps. 

■  P6ai1ie*s  Posth.  Works,  Anori.  Stra.  575 ;  and  Salk. 
411,  612. 

■  Uex'y.  Bistwp  ofChesterf  **  Robinson  v^  Drybrough 
Stra.  644;  5&.6W.g,c.ai;  6  Term  Rep.  317;  but  see 
and  see  8  Mod.  226,  364;  55  Geo.  3.  c.  184. 
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And  though  it  has  been  said  that  one  country  wilt  not 
take  notice  of  the  revenue  laws  of  another,  yet  it  hath  been 
holden,  that  a  party  cannot  give  in  evidence  a  written  con* 
tract  made  in  Jamaica,  which,  by  the  laws  of  that  island, 
wsB  void  for  want  of  a  stamp '. 

5.  A  fifth  requisite  to  a  deed  is,  that  the  party  ^hose 
deed  it  is  should  seal,  and  now,  in  most  cases,  sign  it  also. 
The  use  of  seals,  as. a  mark  of  authenticity  to  letters  and 
other  instruments  in  writing,  is  extremely  ancient.  We 
read  of  it  among  the  Jews  and  Persians  in  the  earliest  and 
most  sacred  records  of  history  "i.  And  in  the  book  of 
Jeremiah  there  is  a  very  remarkable  instance,  not  only  of 
an  attestation  by  seal,  but  also  of  the  other  usual  formali- 
ties attending  a  Jewish  purchase'.  In  the  civil  law  also', 
seals  were  the  evidence  of  truth;  and  were  required,  on 
the  part  of  the 'witnesses  at  least,  at  the  attestatinn  i)f 
every  testament.  But  in  the  times  of  our  Saxon  ancestors, 
they  were  not  much  in  use  in  England.  For  though  Sir 
Edward  Coke*  relies  on  an  instance  of  King  Edwin's 
making  use  of  a  seal  about  an  hundred  years  before  the 
Conquest,  yet  it  does  not  follow  that  this  was  the  tisage 
among  the  whole  nation:  and  perhaps  the  charter,  he 
mentions,  may  be  of  doubtful  authority,  from  this  very  cir- 
cumstance of  being  sealed ;  since  we  are  assured,  by  all 
our  ancient  historians,  that  sealing  was  not  then  in  com- 
mon use.  The  method  of  the  Saxons  was  for  such  as 
could  write  to  subscribe  their  names,  and,  whether  they 
could  write  o  not   to  affix  the  sign  of  the  cross :  which 


'  Alvesv.  Hodgscm,  7 Term 
Rep.'24i. 

"1  1  Kings,  c.  21 ;  Daniel, 
c.  6;  Esther,  c.  8. 

'  <'  And  I  bought  the  field 
of  Hanameel,  and  weighed 
him  the  money,  even  sevens 
teen  shekels  of  silver.  And 
I  subscribed  the  evidence, 
and  sealed  il  and  took  wit- 


nesses, and  weighed  him  the 
money  in  the  balances.  And 
I  took  the  evidence  of  the 
purchase,  both, that  which 
was  sealed  according  to  the 
law  and  custom,  and  also 
that  which  was  open.''  C.3S. 
'  Just.  Inst.  3, 10.  2  &3» 
*  1  Co-  Instr  7,  70,  a. 
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castom  our  ifliterate  vulgar  do,  for  the  most  part,  to  this      deeds. 

day  keep  up,  by  Biguing  a  cross  for  their  mark,  when  un- 

able  to  write  their  names.  And,  indeed,  this  inability  to 
write,  and  therefore  making  a  cross  in  its  stead,  is  honestly 
avowed  by  Csedwalla,  a  Saxon  king,  at  the  end  of  one  of 
his  charters'^  In  like  manner,  and  for  the  same  insur- 
mountable reason,  the  Normans,  a  brave  but  illiterate  na- 
tion, at  their  first  settlement  in  France,  used  the  practice 
of  sealing  only,  without  writing  their  names :  which  cus- 
tom continued  when  learning  made  its  way  among  them, 
though  the  reason  for  doing  it  had  ceased ;  and  hence  the 
charter  of  Edward  the  Cionfessor  to  Westminster  AU>ey^ 
himself  being  brought  up  in  Normandy,  was  witnessed 
only  by  his  seal,  and  is  generally  thought  to  be  the  ddest 
sealed  charter  of  any  authenticity  in  England  \  At  the 
C9nque8t,  the  Norman  lords  brought  over  into  this  kingdom 
their  own  feshions ;  and  introduced  waxen  seals  only,  in- 
stead of  the  English  method  of  writing  their  names,  and 
signing  with  the  sign  of  the  cross  ^.  And  in  the  reign  of 
Edward  I.  every  fireeman,  and  even  such  of  the  more  sub- 
stantial villeinB  as  were  fit  to  be  put  upon  juries,  had  their 
distinct  particular  seals'.  The  impressions  of  these  seals 
were  sometimes  a  knight  on  horseback,  sometimes  cither  *^ 
devices :  but  coats  of  arms  were  not  introduced  into  seals, 
nor  indeed  into  any  other  use,  tiU  about  the  reign  of  Richard 
the  First,  who  brought  them  from  the  crusade  in  the  holy 
land ;  where  they  were  first  invented  and  painted  on  the 

« «'  Propria  manupro  igruh  ^  Lamb.  Archeion,  51. 

rantialHerarumagttumumO'  ^  ^'  Namumni   cMn^r^ 

tacrudsexpremetsubscripn"  phorum    confedionem,    cum 

Seld.  Jan.  Angl.  1.  1,   s.  42.  crucilnisaureis,aliimie  signal 

And  this  (according  to  Pro-  culis$acri8,inAngSaJirmari 

copius)  the  emneror  Justin,  soUtam,  in  carom  imprtswm 

in  the  east,  ana  Theodoric,  mutant ^  modumqm  9cribendi 

kine  of  the  Goths  in  Italy,  Anglkvm    rgidunt.**      In- 

haa   before    authorized  by  gnlph. 

(heir  example,  on  accoimt  of  '  Stat,  Exon.  14  Edw.  L 
their  inalnlity  to  write. 
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DEEDS.      shields  of  the  knights,  to  distinguish  the  y^ety  of  persons 
".  of  every  Christian  nation  who  resorted  thither,  and  who 

could  QOt,  when  dad  in  complete  steel»  be  otherwise  known 
or  ascertained^.  This  neglect  of  signing,  and  resting  only 
upon  the  authenticity  of  seals,  remained  very  long  among 
u»;  for  it  was  held  in  all  our  books,  that  sealing  alone  wail 
su$cient  to  authenticate  a  deed :  and  so  the  common 
fomi  of  attesting  deeds,  «  sealed  and  delivered/'  contimie. 
to  this  day;  and  mankind  might  peAtps  safely  rely  upon 
X  the  authority  of  seals«  whilst  signets  were  carefully  pie- 
senredy  and  the  arms  or  impressions  were  appropriated; 
but  as- population  increased,  and  the  same  arms  were  tDdk^ 
criminately  used  by  many,  the  evidence  of  s^afe  necfes^ 
sarily, became. uncertain  and  unsatisfaefcory.  Hence  the 
sta(i|te  29  Gar.  a,  c.  3,  before*4iieiitioBed,  revives  the  Sakoa 
c;uston^>  and  exj^essly  directs  the  signing,  in  aU  grants  of 
Iwdsy  and  many  other  species  of  deeds :  in  which^  therfr' 
fp^^e^  signing  seems  to  be  now  as  neeessacy  «s  sealing^ 
though 'it  bath  been  sometimes  held^  that  the  ote  includes 
the  other^ 

But.if  a  stranger  seal  it  by  the  allowance  or  command 
precedent,  or  agreement  subsequent,  of  Aeigmntor,  befiyve 
the  4eUyery  of  it,  iti^.as  well  as  if  the  party  t^  the  deed 
sealed  jbimself^.,  And  thesefi>re,  if  enothei  man  seal  ^ 
di^  of  mine,  and  I  take  it^  up  after  it  is  scaled  somI  deliver 
ItiM^  my  deed,  tbi^  is  qaid  to  be  a  good  a^^ment  to  aai 
allowwoe  of  the  sealing,  and  so  a  good  deed»  '  And  if  the 
party  seal  the  deed  with  any  seal  besides  his  own,  or  with  a 
stick,  or  any  other  thing  which  makes  a  print,  it  is  good. 
And  althbugfa  it  be  a  corporation  tiiat  makes  the  deed,' yet 
ihey  niay  seal  with  any  other  seal  besides  their  common 
seal^  and  the  deed  not  .the  worae^ ;  and  so  also  a  man. 
may  sigja^^  seal,  and  delrter «  deed  by  attorney,  or  person 

y  2  Blae,  Com.  29911  *  Perk.  s.  130,  131,  134. 

«    And   see    Farmer    v,  *  Ibid.  s.  130,  131, 132, 

Bogen,  2;Wib.  96.  134:^ 
■  3  Lev.  1 ;  2  Stra.  764. 
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or  peisoAs  properly  authorized  in  that  behalfi  per  qvifacU^      duds 

per  uUumfiuMf  per  $e,  and  tbfi  execution  by  tbe,attoi3iey  is  • 

deemed  the  ex^c^tion  by  t^f^  p%E^  hiD(ise}fi  and  ia  conee- 

qiiently  done  in  his  pfune,  and  npt  the  name  of  the  ^|;torr 

ney"*.    And  by  sealing  the  deed,  a  P^tbou  is  bpund  l^y  it, 

though  he  be  not  macle  a  party  to  it*,  ^d  in  some  cases 

a  person  may  \>e  bound  by  a  deed  withput  scaling  it  all : 

for  where  three  persons  were  enfeoffed  by  a  deed,  and 

there  were  severaj.  eov^panta  in  the  deed  on  the  part  of 

the  feoffees,  and  only  two  of  the  feoffees  pealed  the  deed?  ' 

the  third  entered  a^d  agreod  to  t^e  estate  conveyed,  be 

was  held  to  be  boiUid  by  tb^  cprenant^  ^    And  it  is  said, 

that  if  lands  igre  leased  to  tf^o^  and  only  one  gf  them  puts 

his  seal,  but  the  other  agrees  to  the  lease  and  enters,  he 

shaU  be  charged  with  the  rent,  thaugh  he  nev<er  sealed  the 

deed'.    This  dootrine  however  must,  it  ^Uonld  seem,  ibe 

confined  to  such  covenants  as  are  parcel  of  the  lease^  and 

not  to  covenants  on  conditions  in  gross,  contained  in  the 

deed ;  by  which  he  wil]  not  be,  bound,'  unlesstbe  seal  the . 

deed,  though  he  be  made  party  to  it  ^.« 

6.  The  sixth  tiling  required  in-every  well  made  deed  is,  Deiireir  of 
that  there  be  a  delivery  of  it  ?•  .       '***  "^^^ 

. .  Delivery  is  either  actual,  t.  e.  by  doing  something  and 
saying  nothing,  or  else  verbal,  t.  e.  by  saying  somethiiig 
and  doing  nothing,i  or  it  may  be  by  both ;  and  .dther  of 
these  will  make  a  good  delively  and  a  perfect  deed.  But 
by  one  or  both  of  these  it  muat  boiinade ;  for  otherwiae 
although  it  be  ever  so  well  sealed  aod.writteni  yet  k  the 
deed  of  no  force.  And  tbeugh  the  party  to  whom  itia 
3aad^  take  it  to  himself  •  or  happen  to  get  it  into  his  liand% 
yet  it  win  do  him  no  good,  nor  him  tbat  .made  it  any  hurt, 

'  Fontin  v.  Small,  Stra.  f  38  Ed.  3, 9. 

703.  ^2  Roll.  Rep.  63. 

"  See  Salter  v.  HedgUyy  ^  a  Co.  4;    ib.  5;  ,Peik. 

Carth.  76.  8.  137. 

'  a  Roll.  Rep.  63.     . 
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DEEDS.  until  it  be  delivered  j.  And  a  deed  may  be  delivered  by 
""■""""■"■"  the  party  himself  that  makes  it,  or  by  any  other  by  his 
appointment  or  authority  precedent,  or  assen^  or  agree- 
ment subsequent,  for  amnU  ratihabitio  mandaio  tsquipa^ 
ratur\  And  when  it  is  delivered  by  another  having  a  good 
authority,  and  he  pursues  it,  it  is  as  good  a  deed  as  if  it 
were  delivered  by  the  party  himself:  but  if  he  do  not  pur- 
sue his  authority,  then  it  is  otherwise, "-'  And  therefore,  if 
a  deed,  or  the  contents  thereof,  be  read  or  declared  to  a 
man  that  is  to  seal  it;  and  he  (being  illiterate)  doth  deliver 
it  to  a  stranger,  and  bid  him  examine  it ;  and  if  it  be  so  as 
it  was  read  to  ^im,  then  to  deliver  it  as  his  deed,  otherwise 
to  re-deliver  it  to  him  again  that  made  it ;  in  this  case  if 
the  deed  be*,  in  truth,  otherwise  than  it  was  read,  and  yet 
notwithstanding  he,  to  whom  it  was  delivered,  doth  deliver 
it  to  him  to  whom  it  is  made,  this  delivery  shall  not  avails 
neither  is  the  deed  by  this  delivery  become  a  good  deed^ 
it  not  being  done  pursuant  .to  his  authority'. 

And  as  a  deed  may  be  delivered  by,  so  it  may  be  de- 
livered to  the  party  himself  to  whom  it  is  made,  or  to  any 
other  by  sufficient  authority  from  him:  or  it  may  be  de- 
livered to  any  stranger  for,  and  in  the  behalf,  and  to  the 
use  of  him  to  whom  it  is  made,  without  authority  *"• 
But  if  it  be  delivered  to  a  stranger  without  any  such  decla- 
ration, intention,  or  intimation,  unless  where  it  is  delivered 
as  an  escrow,  it  seems  this  is  not  a  sufficient  delivery* 
And  yet  if  an  obligation  be  made  to  the  use  of  a  third  per- 
son expressed  by  the  deed,  and  the  obligor  deliver  it  to 
him  to  whose  use  it  is  made ;  this  is  said  to  be  a  good  de- 
livery". ^  And  although  it  be  delivered  before  or  afteir  the 

day  of  the  date  of  it,  yet  it  is  good  enough.    And  if  it  is 

» 

j  Carter  v.  Carierf  Mosley,  "*  Dyer,  1 67 ;  Perk.  s.  1 37  ; 

165.  Co.  lit.  36;  Co.  26;  51b. 

^  Perk.  s.  137 ;   9  H.  6,  119. 

,37;  iipo.28;  3lb.36.  «  Dyer,  19a. 
■  Shep.  Touch.  57. 
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delivered,  before  the  date,  and  one  of  the  parties  died  be^^      D£IDS. 

fore  the  date,  yet  the  deed  is  good ;  for  though  the  party   

is  estopped  to  plead  the  deed  to  be  delivered  before  the 
date,  yet  the  juiy  may  say  the  truth®.  But  if  it  be  de- 
livered before  it  be  sealed,  it  is  bad.     . 

The  delivery  of  a  deed  may  be  absolute  and  final,  as  Emiow. 
when  it  is  delivered  to  the  grantee  himself,  or  his  attorney, 
as  a  final  and  conclusive  evidence  of  the  contract;  or  condi- 
tional, in  which  case  it  is  said  to  be  delivered  as  an  escrow 
or  scrowl  in  writing,  which  is  where  a  person  makes  and 
seals  a  deed  and  delivers  it  to  a  stranger  until  certain' condi- 
tions be  performed,  and  then,  but  not  sooner,  to  be  delivered 
to  the  grantee,  to  take  efiisct  as  the  deed  of  the  grantor, 
in  which  case  it  is  of  no  force  as  a  deed  till  the  condition  . 
be  performed ;  and  therefore,  although  the  party  to  whom 
it  is  made,  should  sooner  get  it  in  his  possession,  yet  it 
will  avail  him  nothing  until  the  condition  be  performed  p  * 
but  upon  performance  of  the  condition,  the  deed  will 
(although  either  party  bcx  dead)  haVe  its  proper  ope- 
ration, and  take  effect  from  the  time  of  the  first  delivery, 
there  being  tradiiio  tncioola  previously,  and  iknuumnmtio 
exidem  afterwards  ^.  But  in  delivering  deeds  as  escrows, 
two  cautions  must  be  observed '.  '  i .  That  the  form  of 
words  used  in  the  delivery  of  a  deed  in  this  manner  be 
apt  and  proper. ,  a.  That  the  deed  be  delivered  to  one  that 
is  a  stranger  to  it,  and  not  to  the  party  himself  to  whom 
it  is  made' ;  for  if  it  be  delivered  to  the  party  himself,  it 
will  be  an  absolute  delivery,  notwithstanding  it  was  de- 
livered as  an  escrow,  and  upon  condition,  tn  tiOidem  vertit, 
and  consequently  the  party  will  not  be  bound  to  a  per- 

formance  of  diem  ^    The  Words,  therefore,  to  be  used  in 

"^  s  Co.  4,  b ;  Plow.  492.  '  Whgddon's   case,    Cro. 

'  Shep.  Touch.  59.  Eliz.  5204    Ibid.  835,  884 ; 

•  ^  Ibid.  Shep.  Touch'.  58. 

'  Keilw.  88;  Perk.  s.  138,  *  Co.  lit.  36,  a;   9  Co. 

140,  141,   143,  143,  144;  137,  a. 
9  Co.  137;  Co.  Lit  36,  48. 
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DEEDS,      ^e  deliverjr,  mugt  expressly  And  fMlrttciikrly  mention  the 

condition  upon  which- it  is  tnade :  lis  I  deliver  this  to  you 

as  an  escrow^  to  deliver  to  the  ptoty  as  biy  d^ed,  upon 
condition  that  he  do  defiver  to  yoU  ^ol.  for  m^,  or  upon 
condition  that  he  deliver  \ip  ihe  Mt  bond  he  hath  of  mine 
fof  die  samei  moneys  or  as  the  case  mafy  be.  For  if  it  be^ 
.  general^  asy  I  deliver  this  to  jtya  as  my  deed>  and  that  you 
shill  deliver  ]fl>  to  the  party  trpon  certain  conditions>  with* 
out  BMoning  tfiem;  or,-  I  deHver  this  to  yoti  &s  my  deed,  to 
ddfver  to  him  to  whom  it  is  made  when  he  eomes  to  Lon-' 
doB^  in  these  easesy  Ad  deed  tdies  effect  presentlyy  and 
the^pavly  is  not  bo«aMl  to  perform  any  of  the  conditions^ 
Soh  mast  be  delivered  to  a  stranger  ^^for  if  I  seal  the  deed, 
*  and^ddiver  it  to  the  party-  himself  to  whom  it  ie^  made  as 
att  escrow  upon  certain  conditiotm  mentioned,  the  delivery 
is  absoltrto,  and  the  deed  shall  take  effect  as  his  -deed  pre- 
sently, and  the  party  is  not  bound  to  perfdrm  the  condi- 
tions. Bat  whese  the  deed  is  delivered  to  a  stranger,  and 
1^  words  are  used  in  the  delivery,  it  is  of  no  more  force 
until  the  conditions  be'p^orm^d,  than  if  it  had  ndt  been 
deti^^vied  at  all  \  And  when  tlife  conditions  Kte  performed, 
affd  tbfrdeed  is  delivered  overythen  the- deed  shall  take  as 
mndi  effect  as  if  it  were  detiver^  immediattely  to  the  party 
to  whom  it  i»  mads^,  and  no  act  of  "God  or  man  can  hinder 
okr  prevent  k»  efiect,  if  t&e  party  be,  at  the  time,  of  capacity 
to  make  it**  He,  therefaire,«  that  is  entarusted  witiv  the 
keeping  and  delivery  of  toch  a  writing,  ought  not  to  de- 
liver it  before  the  conditions  be  peifofmed ;  and  when  the 
conditions  are  perfonned,  he  ought  not  to  keep  it,  but  to 
deUvec  jt  to  the  party»  Vop  it  may  be  made  a  question, 
whether  the.deed.be  perfiect,  before  he  hath  delivered  it 
over  to  the  party  according  to  the  authority  given  him.  It 
shduid  seem,  however,  that  the  deKvery  is  good,  for  it  is 
skid  in  Coke^  that  if  either  of  the  parties  to  the  deed  die 

•  Skep.  Tooch.  68.  ^  Ibid. 

*  Fitz.  Faits  and  Feoff-       »  a  Co.  35. 
ments,  13. 


before  the  qonditions  beperfarmfid,  and  the  oondttions  be  D£SDS. 
afterwaids  performed,  that  the  deed  ii  good ;  for  thcie 
^sm^  tradiHo  inchoata  in  the  life-time  of  the  partiee;  and 
.qxm  tbe  pedonaeoce  of  the  oonditioiis,  it  takes  effect 
by  tbe  first  deiirery,  without  any  new  oi  second  debvery, 
which  is  but  a  consummation  of  the  firBt^(i). 

But  in.  cas^  a  delivery  is  mevely  void,  and  taketf  no  Second 
effect,  aswher*  a  feioe  bo^  M«l»  »d  deUven  a  d«Kl,  ''"''"^- 
and  after  her  husband's  deaths  ddiyecs  the  deed  again,  in 
this  ease  tbe  deed  is  becMkie'  good.  >  So  where  a  deed^  orir 
oally  good,  beeomea  void  by  matter  ear  poti  fot^^  aa  by 
breaking  the  seal,  or  the Uke;  if  llie  party^to  thedeed 
seal  and  deUver  it  again,  thet  deed  is  beoome  good  ag^; 
Regularly,  these  caanol  be 'two  effective  deliveries  oC  a 
deed,  Amt  where  die  fltsii  delivery  takea  any  efiect  at  ail, 
die  aecond  deUveiy  ini  void*  And  therefore  if  an  infant, 
or  a  man  under;  duress  of  imprieonment,  seal  a^  deliver  a 
deed,  (in  which  cases  the  deed  as  not  abadutely  void,  bai* 
oaly  voidable  ^)  and  the  infant  after  he  becomes  o€fii]l 
age>  or  the  man  inq^aoned  after  be  be  at  large^  deliver  the 
deed  again,  this  second  delivecy  ia  ndt  confiimfttion  of  the 
deed,  but  is  void^  There  is  an  eeKeeptioB^.howevei,  an  to 
thia  necessity  in  respect  c^  ccffporatieiai,  >  ti)B  saai  alone,  of 
which  beiD^  affixed,  is  deemed  a  sufficient  Mgning,  the 


»  6  Co.  84;  3  Ih.  36,  36*        *  P^A»  ft-  *64;  «*  «» 
^  6  Co.  1 19.  Co.  lit.  48.  ' 


(1)  But.  ^  note,  that  atibeit  a  wvikdng  or  escrow;  .that  is* 
not  sealed  and  delivered  in  manner  as.  aforesaid^  may  notbe> 
used  nor  pleaded  as  a  deed^  yet  h  may  serve  and  oe  used 
as  an  evidence  and  proof  of  the  agreement  contained 
therein.  And  whatsoever  maybe  done  by  word,  without 
any  writing,  may  much  more  and  better  be  done  by  writing 
nnsealed;  or  sealed,  though,  it  be  not  delivered  as  afore- 
said."   Shep.  Touch.  5?. 
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DBEDS.      seal  representing  the  individual  members** ;  and  so  of  the 

' King's  letters  patent,  and  of  grants  from  the  Duchy  of 

Laacaster,  the  seal  in  these  cases  being  matter  of  recol:d^ 
*J^  7.  A  further  and  last  requbite  to  the  validity  of  a  deed  is 
the  -attestationy  or  execution  of  it  in  the  presence  of  wit- 
nesses :  though  this  is  necet^sary,  rather  for  preserving  the 
evidence,  thSem  for  constituting  the  essence  of  the  deed.  Our 
modem  deeds  are  in  reality  nothing  more  than  an  improve^ 
ment  or  amplification  of  the  brevia  testata  mentioned  by  the 
feodal  writers^ ;  which  were  written  memorandums,  intro- 
duced to  perpetuate  the  tenor  of  the  conveyance  and  inves- 
titure, when  grants  by  parol  only  became  tlie  foundation  of 
fi^iuent  dispute  and  uncertainty.  To  this  end  they  regis- 
tered in  the  deed  the  persons  who  attended  as  witnesses, 
which  Was  formerly  done  without  their  signing  their  names 
(that  not  being  always  in  their  power)  but  they  only  heard 
the  deed  read ;  and  then  the  clerk  or  scribe  added  their 
names,  in  a  sort  of  memorandum ;  thus,  ^'  hijs  testibus,  Jo- 
kamie  Moore,  Jacobo  SmUhyti  oKisad'hanc  remconvocatisV*' 
This,  like  all  other  solemn  transactions,  was  originally 
done  only  coram  paribu$\  and  frequently  when  assembled 
in  the  court-baron,  hundred,  or  county  court ;  which  was 
then  expressed  in  the  attestation,  teste  condtatu,  hundredo, 
&c.  K  Afterwards  the  attestation  of  other  witnesses  was' 
allowed,  the  trial  in  case  of  a  dispute  being  still  reserved 
jto  the.  jKires,  with  whom  the  witnesses  (if  more  than  one) 
were  associated  and  joined  in  the  verdict*^:  till  that  also 
was  abrogated  by  the  statute  of  York,  2  Edw.  2,  st.  1, 
c.  2.  And  in  this  manner,  with  some  such  clause  of  Ays 
t^ibus,  are  all  old  deeds  and.charters,  particularly  Magna 
Charta,  witnessed.    And  in  the  time  of  Sir  Edward  Coke, 


*  WalUs  V.  Jerwin,  Cro.  ^  Feud.  1.  a.  1 33. 
EHz.  167.  >  Spelm.  Gloss.  228;  Ma- 

•  Ibid.           •  dox,  Formul.  No.  iia  1,322,. 
'  Feud.  1. 1,  t.  4.  660. 

«  Co.  lit.  7.  ^  Co.  Ut.  6. 
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creations  of  nobility  were  still  witnessed  in  the  same  itian^^      DEEDS, 
ner*.  But  in  the  king's  common  charters,  writs,  or  letters  " 

patent,  the  style  is  now  altered:  for,  at  present,  the  king 
is  his  own  witness,  and  attests  his  letters  patent  thus ;  • 
*'  teste  meipso,  witness  ourself  at  Westminster,  8cc/'  a  form 
which  was  introduced  by  Richard  the  First"^,  but  not  com*- 
monly  used  till  about  the  beginning  of  the  fifteenth  cen- 
tury ;  nor  the  clause  of  hijs  tesiibus  entirely  discontinued 
till  the  reign  of  Henry  the  Eighth  %  which  was  also  the 
sera  of  discontinuing  it  in  the  deeds  of  subjects,  learn- 
ing being  then  revived,  and  the  faculty  of  writing  more 
general ;  and  therefore,  ever  since  that  time  the  witnesses 
have  usually  subscribed  their  attestation,  either  at  the 
bottom,  or  on  the  back  of  the  deed®. 

We  may  now  proceed  to  consider  the  several  parts 
or  members  which  we  have  observed  are  common  to 
the  species  of  deeds  now  in  use,  and  then  inquire  more 
particularly  into  the  peculiar  nature  and  incidents  of  each 
species  of  deed  in  particular.  These  are,  i .  The  pre* 
mises;  2.  The  habendum;  3.  The  tetiendum;  4.  The  red-- 
dendum;  5.  The  clause  of  warranty;  and  6.  The  cove- 
nants. 

The  premises  is  properly  all  that  part  of  a  deed  which  1.  PcemiMi  of 
precedes  the  habendum.  But  the  word  is  sometimes  used  to 
signify  exclusively  the  thing  demised,  or  granted,  by  the 
deed ;  this  is  not,  however,  common.  The  office  of  this  part 
of  the  deed  is  rightly  to  name  tho  grantor  and  grantee,  virith 
their  additions  and  titles,  and  to  describe  with  certainty 
the  thing  granted,  either  by  express  words,  *or  by  that 
which  by  reference  may  be  reduced  to  a  certainty.  In  this 
part  of  the  deed  are  also  generally  contained  the  excep- 
tion, or  thing  to  be  excepted,  and  the  recitals,  if  there  be 
any,  and  the  consideration  upon  which  the  deed  is  made. 

'  a  Inst.  77.  "  Ibid.  Dissert,  fol.  3«. 

*  Madox,  Formul.  .  No.        ""  2  Inst.  78 ;  2  Blac.  Com. 

515.  ^  307>  378- 
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And  here  is  also  sometimes  (thongfa  umiecessaiily)  set 
down  the  dmation  of  the  estate  ' ;  and  if  the  deed  be  by  in- 
denture, this  part  of  the  deed  commences  with  mentioning 
the  time  of  the  transaction  being  performed ;  bat  if  by 
deed-poll,  it  is  usaally  mentioned  at  the  end  of  the 
deed. 

And  as  the  generality  of  deeds  are  now  made  by  inden- 
tore,  I  shall  be^n  with  this  latter  reqoisite,  respecting  the 
date  of  a  deed. 

The  date  of  the  deed  is  the  time  of  its  being  signed, 
sealed  and  delivered  by  the  parties,  which  is  usually  called 
the  execution  of  the  deed^H 

The  necessary  parties  to  a  deed  are,  generaDy  speaking, 
the  persons  from  whom  the  snbject  of  the  grant  or  contract 
moves;  the  person  to  whom  it  moves;  the  person  for 
whose  ose  it  is  transferred  or  altered  into ;  and  the  persons 
whose  consent,  by  reason  of  their  having  an  interest  in 
the  subject  of  the  contract,  is  necessary  to  make  it  binding 
on  the  parties.  AU  these  parties  should  be  described  by 
their  christian  and  surnames,  their  places  of  abode,  and  their 
occupations,  in  order  to  identify  them,  if  required  diere- 
after,  as  being  the  actual  persons  contracting.  It  is  also 
nsual  and  proper,  as  a  further  identification,  to  state  the 
character,  if  any,  which  they  sustain  in  the  transaction, 
as  heir  at  law,  executor,  devisee,  or  the  like,  of  such  an 
one  deceased ;  and  if  either  party  be  a  corporatioUj^  it 
must  be  described  by  the  situation  of  the  place  where  its 
objects  are  performed,  the  name  of  the  founder,  its  usual 
appellation,  or  so  otherwise  as  to  distinguish  it  from  all 
other  corporations  of  a  similar  kind'. 

It  is  to  be  observed,  that  the  names  of  persons  at  this 
day  are  only  sounds  for  distinction  sake,  though  it  is  pro- 
bable that  they  originally  imported  something  more,  as 
some  natural  qualities,  features,  or  relations  of  the  person ; 

^  Co.  lit.  6,  7 ;   11  Co.        '  Fanshaw's  case.  Moor 
51,  2 ;  lb.  55;  Plow.  196.       235. 
*>  See  ante,  p.  85. 
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bnt  since  they  are  now  of  no  other  use  than  to  mark  out      DEEDS. 

the  families  or  individuals  spoken  of,  and  to  distinguish    

them  from  others,  it  is  sufficient  in  grants,  (Which  are  to 
receive  the  most  benign  interpretation),  if  the  parties  be 
80  described,  as  to  render  it  apparent  who  is  meant '.  And 
where  there  are  such  sufficient  marks  of  distinction,  the 
grant  will  be  good  without  any  name  at  all ;  consequently 
a  mistake  in  the  name  of  baptism  or  surname,  is  to  be 
looked  upon  but  as  surplusage,  and  will  not  vitiate  the 
deed.  Thus  a  grant  by  or  to  George^  Bishop  of  Norwich, 
where  his  name  is  John,  or  to  Henry,  Eail  of  Pembroke, 
where  his  name  is  Robert,  is  good,  if  there  be  but  one 
Biahop  of  Norwich  or  Earl  of  Pembroke* ;  for  nihil  fadt 
error  nondfds  cum  de  corpore  comttat. 

So  if  a  grant  be  made  to  a  man  and  his  wife,  without 
naming  her  by  the  name  of  baptism,  yet  she  shall  take  *. 
So,  if  a  grant  be  made  to  T.  and  E/en  hi3  wife»  where  in 
truth  h^r  name  is  Endyni  yet  the  grant  is  good,  for  being 
ealled  the  wife  of  T.  ^reduces  it  to  a  sufficient  t^ertainty  '• 
So  the  habitation  of  the  wife  is  sufficiently  shown  by  show* 
ing  that  of  the  husband^.  So  the  place  where  a  person  is  con- 
v^e^sant  is  suJBicient,  though  not  cammorani  nor  inhabitant*. 

And  if  there  be  father  and  soil  of  the  same  name,  and 
the  ikiher  grant  an  annuity  by  his  name,  without  any  ad- 
dition, it  shall  be  intended  the  grant  of  the  father;  and  if 
the  son,  being  of  the  same  name  with  his  father,  grant  an 
annuity  without  any  addition,  yet  the  grant  is  good,  for 
he  cannot  deny  his  own  deed*.  So,  in  a  devise,  though 
the  christian  name  be  mistaken,  yet  if  there  be  a  sufficient 
specification  of  the  party,  the  devise  is  good ;  because  it 
must  be  construed  according  to  the  intent  of  Ae  devisor ; 
and  therefore  if  a  devise  be  made  to  Abraham,  the  eldest 

•  Co.  Lit.  28,  a.  .  «  3  H.  4,  25 ;  2  Rol.  Abr. 

*  Co.  Lit.  3,  a ;    2  Rol.    43 ;  Co,  Lit.  3. 

Abr.  43 ;  and  see  Perk.  36 ;        ''2  Hawk.  P.  C.    c.  23, 
2  Kol.  Abr.  44.  s.  124. 

■  46  E.  3,  22,  b;  Abr.  43,        »  Barnes,  i6«. 
cited.  '    *  Perk.  s.  37. 
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DEEDS.       son  of  B.   where  his  name  is    William^  this  is  a  good 
devise**. 

A  bastard  who  is  known  as  being  the  son  of  such 
an  one,  may  purchase^  or  be  a  grantee  by  such  reputed 
name ;  for  all  surnames  were  originally  acquired  by  repu- 
tation '.  So,  a  woman  who  hath  gotten  the  reputation  of 
being  the  wife  of  such  an  one,  may  be  a  grantee  by  that 
name,  though  in  truth  she  was  never  married  to  him^. 
As,  where  George  Shelley  conveyed  lands  to  the  use  of 
himself,  the  remainder  to  George  Shelley  his  son,  whereas 
in  truth  George  was  bom  of  one  B,  in  matrimony  of  one  C. 
yet  was  reputed  the  son  of  George,  and  educated  by  him ; 
though  the  boy  was  but  six  years  old,  it  was  ruled  he  should 
take  the  remainder,  for  having  gotten  by  reputation  the 
name  of  George  Shelley,  these  words  are  a  certain  description 
of  the  person  to  take  the  remainder®.  But  if  a  remainder 
be  limited  to  the  eldest  issue  of  J.  S.  whether  legitimate  or 
illegitimate,  and  J,  S.  have  issue  a  bastard,  he  shall  not 
take  this  remainder,  for  it  is  not  in  this  case  vested  in 
J.  S.  as  it  was  in  the  other  case,  but  is  in  contingency, 
and  the  certain  time  is  not  defined  when  this  contingency 
shall  happen,  for  the  bastard,  at  his  birth,  does  not  ac- 
quire the  reputation  of  being  the  issue  of  J.  S. ;  and  since 
the  bastard,  when  first  in  being,  cannot  take  by  virtue  of 
this  limitation,  he  can  never  take  it;  for  he  cannot  be 
understood  to  be  the  person  designed  and  marked  out  by 
these  words,  if  after  his  birth  it  depends  on  the  uncer- 
tainty of  popular  reputation,  whether  he  should  take  the 
remainder,  or  not ;  and  such  a  designation  of  the  person 
as  contains  no  certainty  in  itself,  or  no  relation  to  any 
other  certain  matter  that  may  reduce  it  to  certainty,  is  a 
void  limitation  ^    But, where  a  remainder  is  limited  to  the 

^  Leon.  i8.  '  Blonwell    v,    Edwards, 

*  Co.  Lit.  3 ;  2  Rol.  Abr.  s  Rol.  Abr.  43,  44.     See 
.  43,44.  Mr.  Hargrave's   note  upon 

*  Hob.  32.  these  cases  in  Co.  Lit.  3,  b. 

*  Cb.  Lit.  3,  a. 
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eldest  son  of  Jane  S.  whether  legitimate  or  illegitimate,  and       DEEPS. 

she  hath  issue  a  bastard,  he  shall  take  this  remainder, 

because  he  acquires  the  denomination  of  her  issue  by 
being  bom  of  her  body,  and  so  it  never  was  uncertain  who 
was  designed  by  this  remainder  <• 

Also,  if  a  grant  be  made  to  a  father  and  his  son,  he 
having  but  one  son,  the  grant  is  good  for  the  apparent 
certainty  of  it ;  but  if  the  father  have  several  sons,  or  if  a 
grant  be  made  to  a  man's  cousin  or  friend,  these  are  void 
for  uncertainty  **• 

But  it  seems  by  the  books  to  be  the  better  opinion-,  that 
where  there  is  no  further  addition  to  help  out  the  defect, 
a  mistake  of  the  christian  name  of  the  person  will  vitiate 
the  grant ;  as,  where  the  grant  is-  without  any  christian 
name  at  all,  or  where  a  wrong  name  is  made  use  of,  as 
Edmund  for  EdwardK  ' 

Also,  though  a  person  cannot  have  two  christian  names 
at  one  and  the  same  time,  yet  he  may,  according  to  the 
institution  of  the  church,  receive  one  name  at  his  baptism, 
and  another  at  his  confirmation,  and  a  grant  made  to  or 
by  him,  by  the  name  of  confirmation,  will  be  good ;  for 
though  our  religion  allows  no  re-baptieing  to  make  double 
names,  yet  it  does  not  force  men  to  abide  by  the  names 
given  them  by  their  godfathers,  when  they  come  them- 
selves to  confirm  their  religion^. 

It  has  been  already  observed,  that  the  naming  of  the 
right  names  of  the  grantor  and  grantee  is  for  no  other 
purpose  but  to  ascertain  the  parties  and  distinguish  them 
from  others ;  and  that  if  there  be  a  sufficient  verification 
to  this  purpose,  the  grant  will  receive  the  most  favourable 
interpretation^ :  and  it  seems  the  same  indulgence  will  be 

t  ifoy^  05.  Cro.  Jacr  558,  640;    Perk. 

S.  ^o. 

*Cro.Jac.374;  Co.  Cop.  *  k  ^q  Edward  3,  22,  b; 
96-  Co.  Lit.  3 ;  %  Rol.  Abr.  43 ; 

*  Vide  36  H.  6, 36 ;  Dyer,  Brownl.  147 ;  Lit.  Rep.  i8a. 
979;  Owen,  107;  Co.  Lit.  3;        ^  See  Co.  Lit.  28,  a. 
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JXfEDSn  ^owed  in  the  mistake  of  such  additions  as  are  by  law 
made  part  of  the  name  *.  The  common  law,  indeed,  re- 
quired no  other  description  of  a  person,  than  by  his  chris- 
tian name  and  surname,  unless  he  were  of  the  degree  of  a 
knight  or  some  higher  dignity ;  in  which  case,  the  names 
of  dignity  were  always  required,  being  marks  of  distinction 
imposed  by  public  authority,  and  therefore  making  up  the 
very  name  of  the  person  to  whom  they  are  given''.  These 
^re  of  two  sorts :  ist,  Such  as  exclude  the  surname,  so  that 
the  persons  may  not  seem  to  be  of  any  common  family,  as 
earl,  duke,  &c.  And  2dly,  Such  as,  though  parcel  of  the 
name  itself,  do  not  exclude  the  surname,  as  knight  and 
baronet.  As  to  those  name^  of  dignity  which  exclude  the 
surname,  we  have  already  observed,  that  in  grants,  a  mis- 
take in  the  christian  name  will  not  vitiate  the  grant,  be- 
cause  there  cannot  regularly  be  more  than  one  person  of 
that  name^.  So  a  grant  to  a  duke's  eldest  son,  by  the 
naifie  of  a  marquis,  or  to  the  eldest  son  of  a  marquis,  by 
the  name  of  an  earl,  &c.  is  good,  because  of  the  common 
curtesy  of  England,  and  their  places  in  heraldry  '. 

Regularly,  no  person,  not  named  in  the  premises  of  the 
deed,  can  take  any  thing  by  the  deed,  though  be  be  after- 
wards named  in  the  habendum,  because  it  is  the  premises 
of  the  deed  that  makes  the  gift ;  and  therefore,  when  the 
lands  are  given  to  one  in  the  premises,  the  habendum 
cannot  give  any  share  of  them  to  another,  because  that 
would  be  to  retract  the  gift  already  made,  and  consequently 
to  make  a  deed  contrary  and  repugnant  in  itself^ ;  thus, 

»  2  Inst.  666 ;  Dyer,  88 ;  Skin.  651,  pi.  1 ;  The  Kingy. 

Show.  392.  Bishop  of  Chester  y^  Mod.297; 

"  2  Inst.  665 ;  3  Rol.  Abr.  2  Salk.  560 ;  1  Lord  Raym. 

469 ;    Show.    392 ;    Comb.  335,  S.  C. ;  and  see  Lit.  Rep. 

189.  200,  S.  P.;  Show.  Pari.  Ca. 

^  Co.  Lit.  3.  224;  1  Mod.  187. 

t'Carth.440;  LordBaym.  1  Co.  Lit.  6,  a;    9  Co. 

^92;    and  see   Lord  Evers  47,  b;    Hob.  275,  313;  a 

v,    Strickland^    Bulst.    21;  Kol.  Abr.  65;     Cro.    Jac. 

Cro.  Car.  240,8.  C;    also  564;  Cro.  Etiz.  58. 
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for  instance,  if  a  charter  of  feoffinent  be  made  between  A.      DEEDS, 
of  the  one  part,  and  JB.  and  C.  of  the  other  part,  and  A,  ' 

gives  land  to  B.  habendum  to  jB.  and  C.  and  their  heirs ; 
C.  takes  nothing  by  the  habendum,  because  all  the  lands 
were  given  to  B.,  and  consequently  C.  cannot  hold  those 
lands  which  are  given  before  to  another ;  but  in  this  case, 
if  the  habendum  had  been  to  B.  and  C.  and  their  heirs,  to 
the  use  of  B.  and  C,  this  had  been  a  good  limitation  of  an 
use,  and  consequently  the  statute  would  carry  the  posses- 
sion to  the  use,  and  jB.  and  C.  thereby  become  joint- 
tenants  '.    So  if  a  deed  of  feoffment  be  made,  without 
naming  any  feoffee  in  the  premises,  habendum  to  B,  and 
his  heirs,  it  seems  doubtful  whether  B.  shall  take  any  tiling 
by  this  gift;  for  though  there  is  not  that  repugnancy  in  this 
case  as  in  the  former,  the  lands  being  given  to  nobody  in 
the  premises  of  the  deed,  and  consequently  the  habendum 
cannot  be  said  to  be  contrary  to  the  premises,  but  rather 
explanatory  in  describing  who  shall  hold  the  lands  which 
were  given  in  the  premises ;  and  for  this  reason  Lord  Coke 
holds',  that  the  gift  to  B,  is  good ;  but  by  the  opinion  of 
others ',  the  gift  is  void,  because  the  habendum  can  only 
limit  the  duration  of  the  estate,  but  no  man  can  by  virtue 
thereof  hold  lands  which  were  not  given  to  him.    And, 
therefore,  if  lands  be  given  to  a  husband,  habendum  to  him 
and  his  wife,  and  to  the  heirs  of  their  two  bodies,  the  wife 
takes  nothing,  because  she  was  not  mentioned  in  the  pre- 
mises ;  and  therefore  shall  take  nothing  of  that  which  was 
before  given  entirely  to  her  husband*.  But  there  are  some 
exceptions,  to  this  rule  ;  as  if  lands  be  given  to  a  man  and 
woman  in  frank-marriage,  the  woman  may  take  by  the 
babaidum,  though  she  be  not  named  in  the  premises ;  be- 
cause the  gift  being  totally  on  her  account,  it  is  necessary  to 

'  13  Co.  63 ;  Poph.  126.  ■  2  Rol.  Abr.  67  ;  and  see 

'  Co.  Lit.  7,  a.  Co.  Lit  26,  b.  n.  (4). 

•  Cro.  Eliz.  903 ;  2   Rol. 
Abr.  66,  67. 
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the  creation  of  the  estate  in  the  husband  that  the  wife  should 
take*.  Another  exception  is,  in  grants  by  copy  of  court- 
roll  ;  as,  if  a  copyholder  surrenders  to  his  lord,  without 
limiting  any  use,  and  then  the  lord  grants  it  in  this  manner, 
J,  S,  cepit  de  domino,  habendum  to  the  said  J.  S.  and  his 
wife,  and  the  heirs  of  their  bodies  begotten,  this  is  a  good 
estate-tail  in  the  wife ;  for  these  customary  grants,  which 
are  made  in  pursuance  of  a  former  surrender,  are  construed 
according  to  the  intention  of  the  parties,  as  wills  are ;  be- 
sides that,  the  custom  of  the  manor  is  the  rule  for  the  ex- 
position of  such  sort  of  grants,  and  in  many  manors  this 
kind  of  form  is  usual  ^.  Again,  a  man  not  named  in  the 
premises  may  take  an  estate  in  remainder  by  limitation  in 
the  habendum*.  Lastly,  in  wills ;  as,  if  a  man  devises  lands 
to  J.  S.  habendum  to  him  and  his  wife^  this  is  a  good  devise 
to  the  wife ;  because^  in  construction  of  wills,  the  intea- 
tion  of  the  devisor  is  chiefly  regarded ;  and  wherever  that 
discovers  itself,  it  shall  take  place,  though  it  be  not  ex- 
pressed in  those  legal,  forms  that  are  required  in  convey- 
ances executed  in  a  man's  Ufe-time*. 

With  respect  to  the  certainty  required  in  the  description 
of  the  thing  granted,  all  that  it  seems  necessary  to  observe 
here,  is,  that  it  should  be  so  fully  and  minutely  described, 
as  that  it  may  evidently  and  indisputably  appear  to  be 
that  which  was  intended  to  pass  by  the  grant,  and  no  other ; 
this  is  usually  and  most  properly  done  by  expressing  the 
name,  quality,  quantity,  situation^  tenancy,  &c.  of  the  thing 
granted ;  and  it  is  usual,  for  propriety  sake,  to  name  them 
in  succession,  according  to  their  relative  value  or  import- 
ance, as  manors,  bkrtons,  messuages,  &c.^;  but,  says  Lord 


■  Co.  Lit.  21 ;  Plow.  158; 
Cro.  Jac.  454;  Poph.  126; 
2  Rol.  Abr.  67. 

^  Poph.. 126, 126;  Brook's 
case,  Cro.  Jac.  434;  2  RoL 
Abr.  67  ;  Downs  v.  Hopkintf 
Cro.  Eliz.  323. 


»  2  Rol.  Abr.  68 ;    Hob. 
313  ;  Cro.  Jac.  56. 

*  Plow.  158,  414;  2  RoL 
Abr.  68. 

^  See  Co.  Lit.  6,  a;  and 
post,  p.  107. 
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Hobart,  "  the  very  matter  and  substance  of  every  grant      DEEM, 
being  nothing  else  than  a  declaration  of  the  owner's  will  * 

to  transfer  a  thing  to  another,  if  his  intention  appears  to 
pass  the  things  a  slight  mistake  or  error  in  the  description 
will  not  vitiate  the  grant^."  Thus,  where  a  grant  was 
made  of  glebe  lands,  of  tithes  prasdial  and  personal,  and 
also  of  the  tithe  of  the  glebe,  ''  all  which  late  were,  in  the 
occupation  of  Margaret  Peto,"  which  was  not  true,  yet 
the  grant  was  adjudged  good;  for  the  words,  '^  all  which/' 
are  not  words  of  restriction,  where  the  clause  is  distinct, 
but  only  when  the  clause  is  general,  and  the  sentence  eii- 
tire**.  So,  where  A.  granted  and  confirmed  to  B.  a  rent 
of  5/.  to  be  taken  out  of  his  lands,  ^'  which  rent  J5.  has  of 
the  grant  of  his  father;"  though  B.  never  had  any  such 
rent  from  his  father,  yet  this  grant  shall  be  good,  for  it  is 
evidently  the  intention  of  A,  that  B,  shall  have  a  rent  of 
5/.  out  of  his  land;  and  a  mistake  or  error  in  the  descrip- 
tion of  the  thing  referred  to,  Aall  not  lender  the  true 
design  of  the  contract  inefiectual  and  void^. 

But  where  the  thing  is  not  granted  by  an  express  name, 
and  there  is  a  falsity  in  the  description  of  the  thing,  .the 
grant  is  void;  as  if  A.  grant  lands  ''  lately  let  to  D.  in 
such  a  parish/'  and  the  lands  were  not  let  to  D.  and  were 
also  in  another  parish,  the  grant  is  void,  because  tUe  lands 
are  nowhere  particularly  named '. 

And  if  a  grant  be  of  a  manor,  and  all  advowsons  there- 
unto appurtenant  or  belonging,  this  will  not  pass  advow- 
sons then  severed  from  the  manor,  although  formerly 
appendant  <. 

But  if  a  man  lease  his  lands  by  a  certain  name,  as  Black- 
acre^  ^'  in  the  parish   of  Mary  Loades,  in  the  city  of 

'  Hob.  229.  73  ;   2  Rol.  Abr.  425  ;  and 

*  Cro.  Car.  548 ;  2  Mod.    see  Godb.  237. 
3, 4,  cited  Moor,  881,  S.  P.        '2  Mod.  3. 

resolved.  <  Rex  v.  Sp.  of  Durham^ 

•  Bro.  tit.  "  Grant/'  69,    Com.  Rep.  361. 
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DEEDS.       Gloucester/'  the  land  lying  in  Mary  Loades  shall  pass,  al- 

■ — — though  it  be  not  situated  in  the  city  of  Gloucester,  for  there 

was  a  suj£cient  certainty  before  expressed  ^.  So  if  the 
lord  license  his  copyholder  for  life  to  lease  Blackacre  in 
the  tenure  of  J.  5.  for  five  years,  and  Blackacre  is  not  in 
the  tenure  of  J.  S,  but  of  the  copyholder  himself;  yet  this 
amounts  to  a  good  license,  for  the  lands  being  particularly 
named,  reduces  it  to  a  sufficient  certainty*. 

And  though  a  reputed  manor  consist  of  copyhold  tenants 
only,  without  any  freehold  tenants,  (without  which  in 
strictness  it  can  be  no  manor),  yet  this  being  known  by  the 
name  of  a  manor  will  pass  by  that  name  ^. 

And  a  defect  in  the  description  of  a  thing  may  be  aided 
by  relation  to  a  thing  certain.  As  if  a  grant  be  made  of 
^uch  liberties  as  such  a  town  enjoys,  the  grant  is  good, 
because  capable  of  being  reduced  to  a  certainty;  for 
when  the  act  of  disposal  relates  to  another  thing,  that 
thing  becon^es  in  a  manner  part  of  the  disposition :  and 
the  standard  referred  to  being  certain,  the  grant  by  rela- 
tion to  it  becomes  certain  also,  by  the  common  lAmm,  id 
cerium  est  quod  cerium  reddi  potest^. 

An  uncertain  grant  may  also,  in  sbme  cases,  be  reduced 
to  a  certainty,  by  an  election  given  to  the  grantee.  As  if 
A.  seised  of  a  great  waste,  grant  the  moiety  of  a  yard-land 
lying  in  the  waste,  without  ascertaining  what  part,  or  the 
special  name  of  the  land,  or  how  bounded,  this,  unless  in 
the  case  of  the  king)  may  be  reduced  to  a  certainty  by 
the  election  of  the  grantee".  So  if  a  man  grant  twenty 
acres,  parcel  of  his  manor,  without  any  other  description 
of  them,  yet  the  grant  is  not  void,  for  an  acre  is  a  thing 

^  Robinson  v.  Buiion,    2  v.7%fiin€,Sid.  igo;Lev.28; 

Rol.  Abr.  52.  and  see  Co.  Lit.  324,  b. 

*  WolHson  V.  Banbrid^Cy  ^  Hob.  174;  Godb.  245; 

2  Rol.  Abr.  52 ;  and  see  Co.  2  Rol.  Abr.  49. 

lit.  4 ;  2  Rol.  Abr.  54.  "  Leon.  30 ;  Noy,  29 ;  \ 

^  2  Rol.  Abr.  45 ;   6  Co.  Co.  86. 
66,  b ;  Shep.  T.  92  ;  Thinne 


eH.ll.]  .  00NVEYANCI3IG.  107 

certain,  and  the  sitaation  may  be  reduced  to  a  certainty      deeds. 
by  the  election  of  the  grantee '^  (i).  ^ 

A  good  description  of  the  subject  of  a  grant  may  also  in 
8ome  cases  be  effected  by  the  use  of  such  general  words 
and  phrases,  of  which  the  legal  acceptation  may  be 
sufficient  to  comprehend  the  subject  of  the  grant;  and 
hence  it  is  necessary  that  the  student  should  first  make 
hioiself  acquainted  with  the  legal  import  and  extent  of 
the  words  usually  employed  in  the  description  of  the  dif- 
ferent kinds  of  property ;  as,  manors  or  lordships,  bartons, 
messuages^  farms,  lands,  tenements,  advowsons,  tithes, 
rents,  and  hereditaments :  but  a  consideration  of  these 
belongs  rather  to  that  part  of  the  Elements  which  is  ap- 
propriated to  an  inquiry  concerning  the  exposition  and 
consiruciion  of  common  assurances;  in  the  mean  time,  the 
fxunpilations  cited  below,  will  furnish  the  student  with 
considerable  information  upon  this  point  ^. 

A  recital  is  a  statement  of  such  deeds,  agreements,  or  lUciiaiio 
other  circumstances,  as  are  necessary  to  explain  the  rea^  ^^^^^ 
son  upoii  which  the  present  transaction  is  founded,  and 
the  nature  of  the  title,  and  extent  of  the  interest  of  the 
grantor.  A  recital  is  not,  however,  a  necessary  part  of  the 
deed  of  a  common  person,  either  in  law  or  equity ;  nor  has 
it  in  itself  any  effect  or  operation,  but  being  joined,  and 
considered  with  the  rest  of  the  deed,  is  of  great  use  to 
e](plain  a  doubt  of  the  intention  and  meaning  of  the  parties, 
but  as  it  is  no  direct  affirmation,  it  is  not  conclusive' ;  and 

"  JCeilw.  84 ;  2  Co.  36.  c.  5, 1 2 ;  Co.  Lit.  6»  a ;  4  Cru. 

«  See  Com.  Dig. «  Grant,"  Dig.  39. 
(E),  Fait,  (E.  4.) ;  Bac.  Abr.        ^  Co.  Lit.  352,  b. 
«  Grants,"  L  3 ;  Shep.Touch. 


(1)  But  die  election  in  these  cases  must  be  made  in  the 
lifetime  of  the  parties,  and  cannot  be  made  by  the  heir  or 
executor.  Co.  Lit.  145,  a;  ^  Co.  37,  a;  Hob.  174; 
Leon.  254. 
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therefore  will  not  make  an  estoppel  4;  but  an  action  of 
covenant,  it  is  said^  will  lie  upon  a  recital'. 

But  though  a  recital  is  not  necessary  in  deeds  made  by 
common  persons,  yet  when  a  man  is  to  take  any  new 
estate  from  the  king  of  a  thing  of  which  there  is  any  estate 
in  beingy  there  the  former  estate,  if  it  be  good  and  of 
record,  must  be  recited  in  the  deed,  or  else  the  second 
grant  will  not  be  good' ;  but  in  case  of  a  common  person, 
there  needs  no  such  recital;  neither  when  a  man  is  to  de- 
rive an  estate  out  of  a  former,  or  assign  over  a  term  of 
years,  is  it  needful  there  should  be  any  recital  of  the 
former  estate  in  being.  It  is,  however,  usual  to  recite,  not 
only  the  contract  of  the  parties,  but  also  a  deduction  of 
title,  from  the  last  owner  of  the  inheritance  down  to  the 
present  grantor,  and  which  is  more  particularly  proper 
where  the  title-deeds  are  not  delivered  over  to  the  grantee, 
as  it  connects  the  present  with  the  last  estate  conveyed, 
and  enables  the  grantee  to  show  a  title  not  only  in  him- 
self but  in  the  person  from  whom  he  received  it.  And 
where  such  recital  is  made,  it  is  necessary  that  it  should  be 
correct ;  for  if  one  recite  an  estate  made  for  a  term  of  years, 
and  afterwards  grant  over  the  term  to  another,  and  mis- 
take in  the  recital,  the  mistake  may,  in  some  cases,  vacate 
the  whole  grant.  As,  if  I  grant  to  J.  5.  all  the  lands  in 
Dale,  which  I  purchased  from  i.  D.  or  which  came  unto 
me  by  descent  from  J.  D.,  and  in  truth  I  have  no  such 
lands,  but  I  had  them  by  some  other  means,  or  of  some 
other  person;  in  these  cases,  and  by  this  mistake,  the 
deed  is  void^ 

An  exception  is  a  clause  of  a  deed  by  which  the  feoffor, 
donor,  grantor,  lessor,  8cc.  excepts  something  out  of  that 
which  he  had  before  granted  by  the  deed*.    And  being 

'  Finch's  Law,  33.  '  Dyer,  50,  87,  376. 

'  See  Graves  v.  White,  a  »  Plow.  195,  361 ;  Dyer, 

Eq.Ca.Ab."Portion8,"(C.)  59;  Perk.  s.6a6;  Co.  lit; 

•  1C0.46;  Dyer,  77.  47. 
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the  act  and  words  of  the  feoffor,  8cc.  it  shall  be  taken      deeds, 
against  him  stricter    An  exception  commonly  and  pro-  " 

perly  succeeds  the  description  of  the  things  granted.  But 
it  may  be  in  any  part  of  the  deed^^.  By  the  exception  the 
thing  exempted  is  taken  wholly  out  of  the  grant,  and  is  no 
parcel  of  the  thing  granted:  as  if  a  manor  be  granted 
excepting  one  acre ;  by  this  exception,  in  judgment  of  law, 
that  acre  is  severed  from  the  manor. 

To  make  an  exception  good,  it  must  be,  i.  By  apt 
words.  2.  It  must  be  of  part  of  the  thing  granted,  and  not 
of  some  other  thing.  3.  It  must  be  of  part  of  the  thing 
only,  and  not  of  all,  the  greater  part,  or  the  effect  of  the 
thing  granted.  4.  It  must  be  of  such  a  thing  as  is  sever- 
able from  the  thing  which  is  granted^  and  not  of  an  inse- 
parable incident*.  £.  It  must  be  of  such  a  thing  as  pro- 
perly belongs  to  him  who  excepts.  6.  It  must  be  of  a 
particular  thing  out  of  a  general,  and  not  of  a  particular 
thing  out  of  a  particular  thing,  or  of  a  part  of  a  certainty. 
And  7.  It  must  be  certainly  described  and  set  down*.  As 
for  examples :  If  a  man  grant  all  his  lands  in  Essex,  saving 
or  except  (1)  his  lands  in  Dale,  or  all  his  lands  in  Dale, 
excepting  one  house,  or  one  acre  in  certain ;  or  one  house, 
excepting  one  chamber  in  certain;  these  and  such  like 
exceptions  are  good^.  And  if  one  grant  a  manor,  except- 
ing one  tenement  (parcel  of  the  manor),  or  excepting  the 
services  of  /.  S,  (he  holding  of  the  manor),  or  excepting 
one  close,  or  excepting  one  acre,  or  excepting  the  advow- 

»  10  Co.  106,  b.  •  Shep.  Touch.  77 ;  Dor^ 

y  JB.  R.  FregunneFs  case,  rell  v.  Collins,  Cro.  Eliz.  6. 
Perk.  s.  62,  8cc.  **  Plow.  195;  Perk,  s.641. 

•  Plow.  19 ;  Co.  Lit.  47. 

(1)  See  distinction  between  a  saving  and  an  exception, 
in  T.  Raym.  359;  Plowd.  361.  An  exception  out  df  an 
exception,  or  a  saving  out  of  a  saving,  is  good  enough, 
and  makes  the  thing  as  if  it  had  never  b^n  excepted. 
Leigh  V.  ShaWf  Cro. TEliz.  372. 
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DEED&       son  appendant,  or  excepting  the  woods,  or  excepting 

twenty  acres  of  wood,  or  excepting  all  the  gross  trees ; 

these  are  good  exceptions^.  And  if  one  grant  a  messuage 
and  houses  thereunto  belonging,  excepting  the  bam,  or 
excepting  the  dove-house ;  it  seems  that  this  is  a  good 
exception,  for  they  may  pass  by  the  grant  of  a  messuage, 
Sic.^  So  if  there  be  a  grant  of  land^  excepting  the  trees 
thereupon ;  or  of  a  wood,  excepting  twenty  of  the  best 
oaks,  naming  them  in  certain ;  these  are  good  exceptions^. 
And  if  one  grant  a  messuage,  and  all  the  lands  and  tene- 
ments thereunto  belonging,  excepting  one  cottage ;  this  is 
a  good  exception  ^  And  if  one  grant  a  reversion,  except- 
ing the  rent ;  this  is  a  good  exception  of  the  rent,  and  pre- 
vents it  from  passing  by  the  grant.  So  if  man  have  a  rent- 
charge  out  of  land,  and  he  release  his  right  in  the  land, 
except  the  rent;  this  is  a  good  exception k.  But  if  the 
exception  be  of  another  thing  than  the  thing  granted;  as 
if  one  grant  a  manor  or  land,  excepting  twelve  pence,  or 
excepting  the  tithes,  these  exceptions  are  void  ^.  Or  if 
the  exception  be  such  as  to  be  repugnant  to  the  grant,  and 
tends  to  subvert  it,  and  take  away  the  fruit  of  it,  as  if  one 
grant  a  manor  or  land  to  another,  excepting  the  profits ; 
or  make  a  feoffment  of  a  close  of  meadow  or  pasture,  re- 
serving or  excepting  the  grass ;  or  grant  a  manor,  e:i;cept- 
ing  the  services ;  or  two  acres,  excepting  one  of  them, 
these  are  void  exceptions^  An  exception  is  also  void,  if 
it  be  of  an  inseparable  incident  and  a  thing  that  cannot  be 
granted  by  itself;  as  if  a  manor  be  granted,  excepting  the 
courtrbaron ;  or  land  be  granted,  excepting  the  common 

«^  Dyer,  103;  Plow.  104,  ^  Perk.  8.639;  Dyer,  59; 

361,  367  ;  8  Co.  63,  b ;  lb.  Plow.  361,  367,  370. 

47 1  6  lb.  11 ;  Perk.  s.  642.  t  r%       ^^    a      n     t  m 

*  14  Hen.  8,  1 .  ^y^^'  97,  264 ;  Co.  Lit. 

«  8  Co.  63  47;  Plow.  103,  104,  153; 

^11  Co.  64.  Doct.  and  Stud.  98  ;  Dyer, 

8  Perk.  s.  1 13,644;  Dyer,  59. 
157- 
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appendant^.  So  if  the  exception  be  of  a  particular  thing  deeds* 
out  of  a  particular  thing;  as  if  one  grant  white  acre  and 
black  acre,  excepting  white  acre ;  or  grant  twenty  acres  of 
land  by  particular  names,  excepting  one  acre  of  them ; 
these  exceptions  are  void^  So  if  the  exception  be  set 
down  uncertainly ;  as  if  one  grant  a  house  excepting  one 
chamber;  or  grant  a  manor,  excepting  one  acre;  without  . 
specifying  which  chamber,  or  which  acre  it  shall  be ;  the 
exceptions  will  be  void"*. 

3.  Of  the  habendum  in  deeds. 

The  habendum  of  a  deed,  is  that  part  of  it  which  begins  Habendum  in 
with,  To  HAVE  AND  TO  HOLD,  and  properly  follows  the 
premises.  The  office  of  the  habendum,  is  so  set  down 
again  the  name  of  the  grantee,  the  estate  that  is  to  be 
made  and  limited,  or  the  time  that  the  grantee  shall  have 
in  the  thing  granted  or  demised,  and  to  what  use";  though 
this  may  be  and  frequently  is  done  in  the  premises.  And 
herein  also  is  sometimes,  though  unnecessarily,  repeated, 
the  thing  granted :  as  it  is  sufficient  if  it  be  named  in  the 
premises,  because  it  is  the  premises  that  make  the  gift, 
and  the  habendum  does  of  its  own  nature  refer  to  the 
things  mentioned  in  the  premises^.  The  habendum  can- 
not, therefore,  pass  any  thing  that  is  not  expressly  men- 
tioned or  contained  by  implication  in  the  premises  of  the 
deed ;  because'  the  premises  being  part  of  the  deed  by 
which  the  thing  is  granted,  and  consequently  that  which 
makes  the  gift,  it  follows  that  the  habendum,  whic(i  only 
limits  the  certainty  and  extent  of  the  estate  in  the  thing 
given,  cannot  increase  or  multiply  the  gift,  because  it 
were  absurd  to  say,  that  the  grantee  should  hold  a  thing 
which  was  never  given  to  him  p.  Hence  it  is,  that  if  a  man 
grant  a  manor,  to  hold  together  with  another  manor,  or 

^  Co.  Lit.  150.  107,  and  26,  b.  n.  (4). 

*  Co.  Lit.  47  ;  Plow.  53.^  °  2  Co.  SS,^;  9  Co.  47 ; 

"  Perk.  8. 641,  643.  Co.  Lit.  6. 

"  Co.  super  Lit.  6,  7,  10,  '  2  Rol.  Abr.  65. 
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DEEDS.  with  the  advowson  of  another  manor,  only  the  manor 
"'*~"*"""""~  granted  in  the  premises  shall  pass  ^.  But  if  a  private  person 
grants  a  manor  to  hold  together  with  an  advowson,  which 
belongs  to  the  manor,  this  is  a  good  conveyance  of  the 
advowson,  because  it  was  impliedly  given  by  the  gift  of 
the  manor  itself  ^ 

We  have  said,  that  the  estate  intended  to  be  granted  is 
sometimes  mentioned  in  the  premises :  when  this  is  the 
case,  the  habendum  may  alter  or  abridge,  enlarge  or  ex- 
plain, the  gift  in  the  premises ;  but  if  it  is  repugnant  and 
contrary  to  the  premises,  it  is  void,  and  shall  be  rejected ; 
because  the  rule  in  the  interpretation  of  all  deeds  is,  that 
they  shall  be  taken  most  strongly  against  the  grantor;  and 
therefore  he  shall  not  be  allowed,  by  any  subsequent  part 
of  the  deed,  to  contradict  or  retract  that  gift  which  he 
made  in  the  premises :  thus,  if  a  man  give  lands  to  J.  S. 
and  his  heirs,  habendum  to  him  for  life,  this  is  a  void 
habendum,  because  repugnant  to  the  premises  •. 

But  though  the  habendum  cannot  retract  the  gift  in  the 
premises,  yet  it  may  construe  and  explain  in  what  sense 
the  words  in  the  premises  shall  be  taken ;  for  it  is  upon 
a  view  of  the  whole  deed,  that  the  intent  of  the  parties 
must  be  collected  :  therefore,  if  lands  be  given  to  a  man 
and  his  heirs,  to  hold  to  him  and  the  heirs  of  his  body. 
Ibis  is  but  an  estate-tail;  because  the  habendum  only  ex- 
pounds the  general  word  **  heir"  in  the  premises,  and 
such  'exposition  is  consistent,  and  does*  not  destroy  the 
operation  of  the  words  mentioned  in  the  premises,  but 
only  explains  in  what  sense  they  are  to  be  taken,  and  what 
heirs  are  comprehended  *. 

And  if  the  grant  had  been  to  him  and  his  heirs,  to  hold 
to  him  for  his  life,  and  the  lives  of  three  others  ;    this 

4  2  Rol.  Abr.  65.  *  8  Co.  154,  b;   Co.  lit. 

'  Ibid.  21,  a;    Lit.  Rep.  345;  and 

*  Baldwin's  case,  2  Co.    see  Pikworth  v.  Pyett,    2 

23.  Jon.  4 ;  2  Keb.  865,  S.C. 
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would  likewise  be  a  good  habendum^  because  it  does  not  ren-      deeds. 

der  the  word  "heirs*'  in  the  premisesuseless^bntexpoonds   — — 

them  only  to  create  a  special  occupancy,  and  thereby  to 
pcerent  the  determination  of  the  estate  by  the  death  of  the 
grantee*. 

But  if  the  grant  in  the  premises  be  to  a  man  and  his 
heirs,  to  hold  for  the  life  of  the  grantee,  this  is  a  void 
hahendumf  because  it  totally  defeats  the  operation  of  the 
word  "  heirs"  in  the  premises ;  and,  consequently,  is  re- 
pugnant and  not  explanatory,  and  is  therefore  void  *. 

Again,  if  a  man  make  a  feoffment  in  fee  of  twenty-one 
acres  to  A,  and  B.  habendum  one  moiety  to  A.  and  the 
other  moiety  to  B.  this  is  good,  and  the  habendum  makes 
them  tenants  in  common ;  for  though  the  premises  be, 
joint,  and  therefore  of  themselves  would  operate  to  give  a 
joint-estate  and  possession,  yet  the  habendum  explaining 
the  manner  of  possessing  is  not  inconsistent  or  repugnant, 
because  it  makes  no  division  of  that  undivided  possession 
which  was  given  in  the  premises  ^.  But  if  the  habendum 
had  limited  ten  acres  to  A.  and. the  other  ten  acres  to  jB, 
this  had  -been  void,  because  the  habendum,  in  this  case, 
contradicts  and  is  i^pugnant  -to  the  premises ;  for  by  the 
premises,  the  entire  and  undivided  possession  of  the  whole 
twenty  acres  is  equally  given  to  both ;  and  therefore  the 
habendum  that. excludes  A,  out  of  his  share  of  ten  acres, 
and  J3.  out  of  his  share  of  ten  acres,  is  contradictory  to 
the  premises,  and  therefore  void  *. 

3.  The  next  formal  part  of  the  deed  is  the  tenendum.  Teiuidmn  hi 
This  is  now,  however,  of  very  little  use,  being  only  inserted 
by  custom:  it  was  formerly  used  to  signify  the  tenure  by 
which  the  estate  granted  was  to  be  holden,  viz.  tenenduvh 
per  servitium  militaref  in  burgagio,  in  libero  soccagio,  S^c. ; 
but  all  these  being  reduced  by  statute  1 2  Car.  2,  c.  24,  into    . 

« 

*  Bowles  r.  Poor,  Bulst  183,  b;  igo,  b,   13th  edit; 

135,  136;  Cro.  Jac.  282.  Hob.  172. 

«  %  Co.  23,  24.  •  Hob.  172. 
^  Co.  Lit.  180,  b,  n.'(i). 
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free  and  common  soccage,  the  tenure  is  now  never  spe- 
cified. Before  the  statute  of  quia  emptores  ^,  it  was  also 
sometimes  used  to  denote  the  lord  of  whom  the  land  should 
be  holden ;  but  that  statute  directing  all  future  purchasers 
to  hold  not  of  the  immediate  grantor,  but  of  the'  chief 
lord  of  the  fee,  this  use  of  the  tenendum  has  aldo  been  an- 
tiquated ;  though;  for  a  long  time  after,  we  find  it  mentioned 
in  ancient  charters,  that  the*tenements  shall  be  holden  de 
capitalibus  dominusfeodi^;  but  as  this  expressed  nothing 
more  than  the  statute  had  already  provided  for,  it  gradually 
grew  out  of  use*'. 

4.  Of  the  reddendum  or  reservation. 

A  reservation  is  a  clause  in  a  deed  by  which  the  feolSb^^ 
donor,  lessor,  grantor,  &c.  reserves  9ome  new  thing  to  him- 
self out  of  the  thing  granted.  And  this  commonly,  tod 
properly,  succeeds  the  tenendum,  and  is  inade  by  one  or 
more  of  these  words,  *^  rendering,  reserving,  paying,'*  or 
the  like'.  This  differs  from  an  exception,  inasmuch  tiiat 
an  exception  is  ever  of  part  of  the  thing  granted,  and 
•of  a  thing  in  esse  at  the  time:  but  a  reservation  is  of  a 
thing  newly  created'  or  reserved  out  of  a  thing  demised 
that  was  not  tra  es5«  before;  so  that  this  always  reserves 
that  which  was  not  before,  or  abridges  the  tenure  of  that 
which  was  before*^ 

In  every  good  reservation  there  must  be  these  requi* 
sites :  1 .  It  must  be  by  apt  words,  it.  It  must  be  of  somie- 
thing  issuing,  or  coming  out  of  the  thing  granted,  tod 
not  a  part  of  the  thing  itself,  not  of  something  issuing 
out  of  another  thing.  3.  It  must  be  of  such  a  thing  to 
which  the  grantor  may  have  resort  to  distrain.  And  4.  ft 
must  be  made  to  one  of  the  grantors,  and  not  to  a  stranger 
to  the  deed '.    Thus,  for  examples :  If  a  man  grant  land. 


*  18  Ed.  1. 

*  See  Mad.  Form.  Angl. 
c  2  Blac.  Com.  298. 

*  10  Co.  107 ;  Plow.i3a; 


Co.  Lit.  47 ;  tod  see  143,  n. 
(1);  Perk.  8.625. 

•  Shep.  Touch,  y^ 

*  Plow.  13 ;  Perk.  8.626; 
8  Co.  78 ;  Shep.  Touch.  80. 
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yiddhig  and  paying  tnoaey  or  some  Budi  like  thing  yearly ;      deeds. 
this  is  a  good  reservation  >.    But  if  the  grantee  covenant  — — 
to  pay  such  a  som  of  money,  or  to  do  such  a  thing  yearly; 
this  is  no  good  reservation^  but  a  covenant  to  pay  a  sum 
of  money  in  gross,  and  not  as  a  rent.    If  a  lease  be  made 
for  yelirs,  rendering  a  rent  to  the  lessor  or  his  heirs,  in 
the  disjunctive;  or  rendering  a  rent  to  the  lessor,  without 
saying  *^  and  his  heirs,  &c."  or  rendering  a  rent  during 
the  said  term.  Without  saying  to  whom ;  or  rendering  lo  /* 
to  the  lessoiv  and  5  /.  to  his  heirs ;  all  these  reservations 
are  good.    But  if  a  lease  be  made,  rendering  rent  to  the 
heirs  of  the  lessor;  this  reservation  is  void,  because  the 
rent  is  not  reserved  to  himself  firsts    If  one  grant  land, 
yielding  for  rent,  money,  com,  a  horse,  spurs,  a  rose,  or 
any  sudi  like  thing ;  this  is  a  good  reservation :  but  if  the 
reservation  be  of  the  grass,  or  of  the  vesture  of  the  land, 
or  of  a  common,  or  other  profit  to  be  taken  out  of  the  land ; 
these  reservations  are  void  K    If  one  grant  a  manor,  mes- 
suage, land,  meadow,  or  pasture,  or  the  vesture  or  her1>- 
age  of  land,  meadow,  or  pasture,  rendering  a  rent ;  this  is 
a  goocl  reservationi.  But  if  one  grant  tithes,  rents,  com- 
mons, advowsons,  offices,  a  corody,  mulcture  of  a  mill, 
afiur,  market,  privilege,  or  liberty,  reserving  a  rent;  this 
reservation,  unless  in  case  of  tl^e  king,  is  void^. 

Aho,  one  may  reserve  one  rent  one  year,  an8  bother  ' 

rent  another  year;  as  101.  one  year,  and  so s.  another 
year :  or  one  may  reserve  a  rent  to  be  paid  every  second, 
or  third  year,  and  no  rent  the  other  years ;  or  one  kind  of 
rent  one  y^ar,  and  another  kind  of  rent  another  year. 

And  if  the  reservation  be  of  the  rent  to  a  stranger  who 
is  no  party  to  the  deed,  and  to  him  only,  this  reservation 
is  void.      And  so,   if  the  father  and  his  son  and  heir 

«  Plow.   132;    Athone  v.  *  Co.  Lit  142. 

Hemings,  1  Rol.  Abr.  80  ;  j  Ibid.  47  ;  6  Co.  3  ;  Perk. 

2Bul8t.  281,  S.C.  S.626. 

^  sQo.  Ill;     8  lb.  71;  ^  Ibid, 
lit  99,  213,  214. 
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apparent^  by  indenture,  lease  his  land  for  years,  to  begin 
after  the  father's  death,  rendering  rent  to  the  son,  it  is  void  ^ 

Another  of  the  terms  upon  which  a  grant  may  be  made, 
is  a  condition;  which  is  a  clause  of  contingency,  on  the 
happening  of  which,  the  estate  granted  may  be  defeated ; 
as  ''  provided  always,  that  if  the  mortgagor  shall  pay  the 
mortgagee  500/.  upon  such  a  day,  the  whole  estate 
granted  shall  determine;"  and  the  like.  But  this  has 
already  been  sufficiently  considered  ". 

5.  Next  may  follow  .the  clause  of  warranty  ;  whereby 
the  grantor,  for  himself  and  his  heirs,  warrants  and  se* 
cures  to  the  grantee  the  estate  granted.  This  warranty  is 
defined  by  Coke  to  be  a'covena(it  real  annexed  to  lands  or 
other  tenements,'  whereby  a  man  and  his  heirs  are  bound 
to  warrant  the  same  to  the  grantee  and  his  heirs;  and  in 
case-  of  eviction,  to  yield  other  lands  or  tenements  of  equal 
value  "?. 

Warranty  may  be  either  express  or  implied :  an  express 
warranty  is  when  the  land  is  expressly  warranted  by  words,  as 
''  I  and  my  heirs  warrant  to  A.  and  his  heirs  %"  and  the  like. 
An  implied  warranty  arises  from  the  legal  force  of  particular 
deeds,  or  other  words  than  the  word  warrant,  implying  a 
guarantee  of  the  lands  to  the  grantee  ^.  The  doctrine  of 
warranty  was  formerly  one  of  the  most  interesting  and 
useful  articles  of  legal  learning;  but  their  effect  and  ope- 
ration having,  by  various  acts  of  the  legislature,  been  re- 
duced to  a  very  narrow  compass,  it  is  become  in  most 
respects  a  matter  of  speculation  rather  than  of  use.  In 
some  instances,  however,  warranties  have  still  a  powerful 
influence  on  our  landed  property ;  and  there  is  no  part  of 
our  jurisprudence  to  which  the  ancient  writers  have  more 
frequently  recourse  to  explain  and  illustrate  their  legal 


*  Hobart^s     Rep.     274 ; 
Oaies  v.  Fith,  3  Co.  1 . 
"  Book  ii.  part  ii.  c.  5. 
■  Co.  lit.  365,  a. 
**  Lit.  a.  773;   Co.    Lit. 


47>  a  >   3831 1 ;    384,  a,  b ; 
385,  b ;  and  see  4  Cm.  Dig* 

60. 
'  Go.  Lit.  384,  a- ' 
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doctrines.  Hence  abstruse,  and  in  most  respects  obsolete,      D££DS. 
as  the  learning  respecting  it  unquestionably  is,  it  continues   — — — 
to  deserve  the  attention  of  every  person  who  wishes,  to 
obtain  accurate  notions  of  those  branches  of  our  laws, 
which  are  more  immediately  connected  with  the  doctrines 
that  respect  the  alienation  of  landed  property  (i). 

By  the  feodal  constitution,  if  the  vassal's  title  to  enjoy 
the  feud  was  disputed,    he   might   vouch   or   call    the 
lord  or  donor,  to  warrant  or  insure  his  gift;  which  if  he 
failed  to  do,  and  the  vassal  was  evicted,  the  lord  was 
bound  to  give  him  another  feud  of  equal  value  in  recom- 
pence  ^.    And  so,  by  our  ancient  law,  before  the  statute 
of  quia  emptorei,  if  a  man  enfeoffed  another  in  fee,  by  the 
feodal  verb  dedi^  to  hold  of  himself  and  his  heirs  by  cer- 
tain services,  the  law  annexed  a  warranty  to  this  grant, 
whiclr  bound  the  feoffor  and  his  heirs,  to  whom  the  ser- 
vices (which  were  the  consideration  and  equivalent  for 
the  gift)  were  originally  stipulated  to  be  rendered  ^     So 
in  an  exchange  of  lands  between  parties,  the  word  exchange 
imports  a  warranty  to  each  by  the  other  of  the  lands  given 
in  exchange '.     Or  if  a  man  and  his  ancestors  had  imme- 
morially  holden  land  of  another  and  his  ancestors  by  the 
service  of  homage  (which  was  called  homage  auncestret)- 
this  also  bound  the  lord  to  warranty^ ;  the  homage  being 
an  evidence  of  such  a  feodal  grant.    And,  upon  a  similar 
principle,  even  at  this  day,  in  case,  after  a  partition  (or 

'  Feud.  1.  2,  t.  8,  and  25.  agreed,  that  this  word  im- 

'  Co.  Lit.  384 ;  and  hence  plies  a  warranty  in  respect  of 

trustees   are   frequently  re-  chattel  interests  only.     Co. 

luctant,by the  adviceoftheir  Lit.  384,  n.  (1). 

counsel,  to  convey  by  the  •  Co.  Lit.  384,  n.  (1 0 

word  "grant;"  but  it  is  now  *  Lit.  s.  143. 


(1)  See  Co.  Lit.  365,  a.  n.  (1),  373,  b.  n.  (2) ;  where,  and 
in  the  notes  immediately  subsequent,  a  very  leai^ned  and 
minute  investigation  is  given  of  the  docfs'ine  of  warranty, 
Se«  also  Qilb.  Ten.  132  ;  and  2  Blac.  Com.  300. 
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exchange)  of  lands  of  inheritance,  either  party  or  his  heirs 
be  evicted  of  his  share,  the  other  and  his  heirs  are  bound 
to  warranty  °,  because  they  enjoy  the  equivalent.  And 
so,  upon  a  giflt  in  tail  or  lease  for  life,  rendering  rent,  the 
donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  payable^) 
are  bound  to  warrant  the  title,'.  But  in  a  feofiment  in  fee 
by  the  verb  dedi,  since  the  statute  of  quia  emptores,  the 
feoffor  only  is  bound  to  the  implied  waipuity,  and  not  his 
heirs  ^;  because  it  is  a  mere  personal  contract  on  the  part 
of  the  feoffor,  the  tenure  (and  of  course  the  ancient  ser- 
vices) resulting  back  to  the  superior  lord  of  the  fee.  And 
in  other  forms  of  alienation,  gradually*  introduced  since 
that  statute,  no  warranty  whatsoever  is  implied^;  they 
bearing  no  sort  of  analogy  to  the  original  feodal  donation. 
And  therefore,  in  such  cases,  it  becomes  necessary  to 
add  an  express  clause  of  warranty,  to  bind  the  grantor  and 
bis  heirs ;  which  is  a  kind  of  covenant  real,  and  can  only 
be  created  by  the  verb  warrantizo,  or  warrant  *. 

These  express  warranties  were  introduced,  even  prior  to 
the  statute  otquia  emptoresj  in  order  to  evade  the  strictness 
of  the  feodal  doctrine  of  non-alienation  without  the  consent 
of  the  heir.  Fpr,  though  he,  at  the  death  of  his  ancestor, 
might  have  entered  on  any  tenements  that  were  aliened 
without  his  concurrence,  yet,  if  a  clause  of  virarranty  was 
added  to  the  ancestor's  grant,  this  covenant  descending 
upon  the  heir  insured  the  grantee ;  not  so  much  by  conr 
firming  his  title,  as  by  obliging  such  heir^  yield  him  a 
recompence  in  lands  of  equal  value  :  the  law,  in  favour  of 
alienations,  supposing  that  no  ancestor  would  wantonly 
disinhent  his  next  of  blood  ^ ;  and  therefore  presuming  that 
he  had  received  a  valuable  considera.tion,  either  in  land, 
or  in  money  which  had  purchased  land,  and  that  this  equi- 
Talent  descended  to  the  heir  together  with  the  ancestor's 
warranty.     So  that  when  any  ancestor,  being  the  rightful 


■  Co.  Lit.  174,  384,8. 

■  Ibid.  384,  a,  b, 
y  Ibid. 


»  Ibid.  102. 

•  Lit.  s.  5*33. 

*  Co.  Lit  378- 
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teawat  of  the  fireeholdi  conveyed  the  land  to  a  stranger  f&nd      deeds. 

bis  heirs,  or  released  the  right  in  fee-simple  to  one  who  — 7- 

vas  already  in  possession,  and  superadded  a  warranty  to 
his  deed,  it  was  held  that  such  warranty  not  only  bouiid 
ihe  ii^irrantor  himself  to  protect  and  assure  the  title  of  the 
fparraniee,  but  also  bound  his  heir:  and  this  might  be 
isither  lineal  with  or  coUai^ral  to  the  title  of  the  land. 
Lineal  warranty  was  where  the  heir  derived,  or  might  by 
possibility  have  derived,  his  title  to  the  land  warranted^ 
either  from  or  through  the  ancestor  who  made  the  war- 
ranty: as,  where  a  &ther,  or  an  elder  son  in  the  hfe  of  the 
fitllier,  rdeased  to  the  disseisor  of  either  themselves  or  the 
grandf^Miher,  with  wanimty,  this  was  lineal  to  the  younger 
son':  the  effect  of  which  lineal  warranty,  was,  ist,  to 
bar  or  rebut  the  wanaator  and  his  heirs  from  ever  claim- 
JDDg  the  lands  again;  andly,  in  case  the  warrantee  were 
evicted  by  title  paramount,  for  the  warrantor,  if  living,  to 
give  to  him  .other  lands  of  equal  value,  and  if  not,  then  it 
bound  his  heir  to  do  the  like,  in  case,  he  had  assets,  t.  e. 
lands  of  equal  value  vested  in  him  in  possession,  and  de- 
scending- from  the  common  ancestor  *»  Collateral  warranty 
was  where  the  heir's  tl(le  to  the  land  neither  was,  nor  could 
have  been, jderived  firom  the  warranting  ancestor;  as  if  a 
father  disseised  his  son  of  lands  purchased  by  him,  and 
.aliened  them  with  warranty  to  another,  this  would  be  a  col- 
.lateral  warranty ;  for  although  the  son  be  lineal  heir  to  his 
fiither,  yet  as  he  does  not  derive  his  title  from  him,  the  war>- 
lanty  is  said  to  be  collateral*.  So  where  a  younger  brother 
released  to  his  iather's  disseisor,  with  warranty,  this  was 
collateral  to  the  elder  brother' ;  and  yet  it  was  equally  a 
bar  to  the  heir,  and  equally  imposed  upon  him  the  obli- 
gation (having  assets)  of  giviz^  other  lands  of  equal  value 

*  Lit*  s.  703,  706,  707.  •  Lit.  s.  704. 

*  Co.  Lit  374,  a  ;    Fitz.        '  Lit  s.  705,  707. 
N.  B.  1-34;  iCo.  1.  '  2  Blac.  Com.  301. 
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DEEDS.       in  case  of  eviction.    But  where  the  very  conveyance, 

to' which  the  warranty  was  annexed^  immediately  followed  - 

a  disseisin^  or  operated  itself  as  such  (as,  where  a  father, 
tenant  for  years,  with  remainder  to  his  son  in  fee^  aliened 
in  fee-simple,  with  warranty),  this  being,  in  its  original, 
manifestly  founded  on  the  tort  or  wrong  of  the  warrantor 
himself,  was  called  a  warranty  commencing  by  disseisin ; 
and,  being  too  palpably  injurious  to  be  supported,  was  not 
binding  upon  any  heir  of  such  tortious  warrahtor*^,  unless 
where  he  neglected  to  enter  during  the  life  of  the  person 
aliening ;  in  which  case  (by  analogy  to  the  case  of  a  dis- 
«eisor,  8cc.  dying  in  possession  of  the  estate)  the  law 
supposed  that  the  remainder-man,  or  reversioner,  would 
have  entered  for  the  forfeiture  of  the  tenant  for  life,  or 
years,  if  an  equivalent  had  not  been  given  him ;  it  was 
therefore  presumed,  that  if  the  heir,  did  not  enter  during 
the  life  of  such  particular  tenant,  he  had  received  from  hina 
an  equivalent;  and  this  presumption  being  admitted,  he 
could  not  afterwards,  with  any  colour  of  justice,  be  allowed 
to  claim  the  estate  himself  ^  ^ 

In  both  lineal  and  collateral  warranty,  we  have  seen, 
that  as  the  obligation  of  the  heir,  in  case  the  warrantee 
was  evicted,  to  yield  him  other  lands  in  their  stead,  was 
only  on  condition  that  he  had  other  sufficient  lands  by 
descent  from  the  warranting  ancestor*^;  but  though, 
without  assets,  he  was  not  bound  to  insure  the  title  of 
another,  yet,  in  case  of  lineal  warranty,  whether  assets 
descended  or  not,  the  heir  was  perpetually  barred  fixun 
claiming  the  land  himself;  for,  if  he  could  succeed  in  such 
claim,  he  would  (hen  gain  assets  by  descent  (if  he  had 
them  not  before)  and  must  fuliSl  the  warranty  of  his  ances- 
tor: and  the  same  rule  was  with  less  justice  adopted  also 
in  respect  of  collateral  warranties  \  which  likewise  (though 

*  lit  S.698,  702.  *  Co.  lit.  102. 

*  And  see  Gilb,  Ten.  143,        '  Lit.  s.  711,  71^. 
168.  ♦ 
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no  assets  descended)  barred  the  heir  of  the  warrantor  PEEDS. 
from  claiming  the  land  by  any  collateral  title  ;  upon  the 
presumption  of  law  that  he  might  hereafter  have  assets  by 
descent  either  from  or  throngh  the  same  ancestor.  The 
inconvenience  of  this  latter  branch  of  the  rule  was  felt 
veiy  early,  when  .tenants  by  the  curtesy  took  upon  them 
to  alien  their  lands  jnth  warranty;  which  collateral  war- 
ranty of  the  father  descending  upon  his  son  (who  was  the 
heir  of  both  his  parents),  barred  him  from  claiming  his . 
maternal  inheritance:  to  remedy  which,  the  statute  of 
Gloucester,  6  Edw.  i,  c.  3,  declared,  that  such  warranty 
should  be  no  bar  to  the  son,  unless  assets  descended  from 
the  father  "^^  It  was  afterwards  attempted,  in  50  Edw.  3, 
to  make  the  same  provision  universal,  by  enacting,  that  no 
coUateral  warranty  should  be  a  bar,  unless  where  assets 
descended  from  the  same  ancestor  ' ;  but  it  then  proceeded 
not  to  effect.  However,  by  the  statute  1 1  Henry  7,  c.  20, 
notwithstanding  any  alienation  with  warranty  by  tenant  in 
dower,  the  heir  of  the  husband  is  not  barred,  though  he  be 
also  heir  to  the  wife  ^  And  by  statute  4  &  5  Anne,  c.  16, 
8.  21,  all  warranties  by  any  tenant  for  Ufe  shall  be  void 
against  those  in  remainder  or  reversion ;  and  all  collateral 
warranties  by  any  ancestor  who  has  no  estate  of  inhe- 
ritance in  possession  shall  be  void  against  his  heir.  By 
the  wording  of  which  last  statute,  it  should  seem,  that  the 
legislature  meant  to  aHow,  that  the  collateral  warranty  of 
tenant  in  tail  in  possession,  descending  (though  without 
assets)  upon  a  remainder-man,  or  reversioner,  should  still 
bar  the  remainder  or  reversion.  For  though  the  judges, 
in  expounding  the  statute  de  donis,  (the  object  of  which  was, 
to  secure  the  estate  to  the  issue  in  tail,  and  the  reversion 
to  the  donor  P,)  held  that,  by  analogy  to  the  statute  of 
Gloucester,  a  lineal  warranty  by  the  tenant  in  tail  without 

"  And  see  1  Inst.  365,  a ;        ®  And  see  Lincoln  College 
2  lb.  291 .  case,  3  Co.  58. 

■  Co.  Lit.  375.  Lit.  s.  708 ;  Gilb.  T.  142. 
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DEEDS.       assets  should  not  bar  the  issue  in  tail,  yet  they  hdd  «uch 
warranty  "with  assets  to  be  a  sofficient  bar^:  which  was 
therefore  formedy  mentioned,  as  one  of  the  ways  wherel^ 
an  estate^tail  might  be  destroyed ;  it  being  indeed  nothing 
more  in  effect,  than  exchanging  the  lands  entailed  for 
others  of  equal  value.    They  also  held,  that  coUatetid 
warranty  was  not  within  the  statute  de  doms;  as  Aat  act 
was  principally  intended  to  prevent  the  tenant  in  tail  from 
^inheriting  his  own  issue ;  by  declaring,  that  the  wiUof 
the  donor  should  be  observed ;  and  collateral  heirs  do  not 
take  by  the  gift  of  their  ancestor' ;  and  therefore,  collar 
teral  warranty  (though  without  assets)  was  allowed  to  be, 
as  at  common  law,  a  sufficient  bar  of  the  estate-tail  and  all 
remainders  and  reversions  expectant  thereon*.    And  so  it 
still  continues  to  be,  ^notwithstanding  the  statute  of  Queen 
Anne,  if  made  by  tenant  in  tail  in  possession :  who  there- 
fore may  now,  without  the  forms  of  a  fine  or  reiDOvery,  in 
some  cases,  make  a  good  conveyance  in  fee^simple,  by 
superadding  ^  warranty  to  his  grant;  which,  if  ^om- 
imnied  with  assets,  bars  his  own  issue,  and  without  them 
bars  such  of  his  heiis  as  may  be  in  remainder  or  reversion*. 
Tbns,  if  tenant  in  ,tail,  having  three  sons,  discontinve 
4lie  .estate4ail  in  fiee,   and  the  <  second  son  release  with 
warranty  to  the  disseisee,  and  die  without  issue,  suchwar- 
xanty  will  bar  the  eldest  son,  who  cannot  make  a  title  to 
'^the  second  son  under  the  intail,  which  makes  the  warranty 
.  collateral ' :  and  with  respect  to  remain^era^expectant  npon 
estates-tail»  there  is  nothing  in  the  statute  de  doms,  direqtly 
.or  indirectly  to  restrain  the  tenant  in  tail  from  barring 
,  his  issue  by  warranty  *• 

Let  us  suppose,  then,  the  common  case  of  a  limitation 

to  the  first  and  other  sons  pucpessively  in  tail  male ;  if  Ae 

< 
*  Lit.  s.  712 ;  a  Inst.  293.    '    •  2  Blac.  Com.  303. 
'  Gilb.  Ten.  142,  145.  "  Lit.  s.  708  to  716. 

'  Co.  Lit.'  374;  2  Inst.        '  5yiit'scase,  8  Co.  51,  b; 
•395.  *  Boll  V.  Hqrton,  Vaugh.  360. 
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fiiBt  son,  when  in-  posseaBion^  lery  »  fine,  this  will  be  a      DEEDS. 

discontinaance  of  the  remainders  to  the  other  sons ;  and    '• — 

by  reason  of  the  warranty  contained  in  the  concord,  it  is  a 
bar  to  them,  even  without  assets :  and  it  will  be  the  same, 
if  he  execute  a  feoffinent,  accompanied  by  a  warranty^. 

Bat  we  are  to  observe,  that  a  warranty  never  extends  to 
bar  any  estate,  either  in  possession,  remainder,  or  revefsion, 
imless  either  before,  or  at  least  at  the  time  when  the  war- 
ranty is  made,  the  estate  is  divested  or  dii^laced  '. 

Hence  warranties  i^re,  in  general,  inserted  in  the  deed  of 
feoffinent,  and  in  fines,  .but  8el4om  in  any  other  convey- 
ance ;  for  bargains  and  sales  enrqlled  (where  the  estate  of 
the  bargainee  arises  out  of  the  estate  of  the  bargainor  by 
way  of  use)  leases  and  releases,  or  the  like,  being  in  the 
nature  of  mere  graiUs,  hav4  not  the  effect  of  working  a 
discontinuance,  so  as  to  convert  the  legpl  estate  into  a  right* 

After  warranty  usually  follow  ootmumts,  or  conventions,  Of  covenmu 
wbich  are  ^^  clauses  of  i^eement  contained  in  a  deed, 
wbereby  eithev  party  may  stipulate  for  the  truth  of  certain 
facts,  or  may  bind  himself  to  perform,  or  g^ve  something 
to  the  other  \'*  Thus,  the  grantor  may  covenant  that  he 
hath  a  right  to  convey ;  or  for  the  grantee's  qiiiet  enjoyw 
ment;  or  the  like :  the  grantee  may  covenant'  to  pay  his 
rent,  or  keep  the  premises  in  repair,  &c.  If  the  oovenantcM* 
covenai^  for  himself  and  I^is  heirs,  it  is  then  a  covenant 
real,  and  descends  upon  the  heirs ;  who  are  bound  to  pev* 
form  it,  provided  they  have  i^ssets  by  desoeiit,  but  ne| 
otherwise :  if  he  covenants  also  tpr  his  executors  and  ad- 
ministrators, his  peisoiMd  assets,  as  well  pis  his  real,  qie 
likewise^  pledged  for  the  performance  of  the  covenants 
which  makes  podi  coven^t  a  better  security  tUan  any 
warranty.  It  is  also  in  some  resjpects  a  less  security,  and 
therefore  more  beneficial  to  the  grantor,  who  iisusJly 
covepants  only  for  the  acts  of  himself  and  his  ancestors, 

'  Co.  Lit.  373,  b,  n.  (2).  »  And  see  1  Saund.  Rep. 

*  Seymour's  case,   10  Co     3«o,  n ;    Sug.  Vend.  &  Pur, 
96.  c.  12. 
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DEEDS.      whereas  a  general  warranty  extends  to  all  mankind.    For 
"■"""""~"""~*  which  reason  the  covenant  has,  in  modem  practice,  almost 

wholly  superseded  the  warranty! 

Hence,  therefore,  and  as  covenants  generally  form  s 
material  part  of  every  modem  conveyance,  it  will  be  proper 
to  consider  briefly,  i .  How  they  may  be  created,  whether 
by  express  words,  or  operation  of  law  :  2.  Their  effect  in 
binding  the  representatives  of  the  covenantor :  3.  How 
they  shallbe  constru^with  respect  to  their  intent :  4.  What 
i|hall  be  a  breach  of  covenant :  and  5.  How  a  covenant 
may  be  destroyed  or  extinguished. 

Covenants  may.  be  expressed  or  implied;  t.  e.  a  stipu- 
lation expressly  entered  into  by  the  party,  taUdem  verbis, 
or  implied  in  some  forcible  word  made  use  of  by  him, 
amounting  to  a  covenant  by  intendment  «of  law.  A  stipu- 
lation, in  order  to  operate  as  a  covenant  express,. must  be 
by  or  contained  in  some  deed  in  writing  under  the  seal  of 
the  covenanting  party*,  but  which  deed  maybe  either  by 
deed-poll  or  indenture  \  and  must  be  made  to  or  with  some 
person  who  is  party  to  the  deed,  if  by  indenture,  and  if  by 
deed-poll,  by  some  person  named  in  it  %  who  by  accepting 
of  the  deed,  will  have  the  benefit  of,  and  be  bound  by,  the 
stipulation  ^ 
•aeTrwT^*  There  is  no  set  form  of  words  absolutely  necessary  to  be 
covenant  maj    made  use  of  in  creating  an  express  covenant  * ;  and  there* 

fore  it  seems  that  any  words  will  be  effectual*  for  that 
purpose,  which  show  the  parties  concuireoce  to  the  per- 
formance of  a  future  act ;  as,  if  lessee  for  years  covenants  to 
repair,  with  a  proviso  and  it  is  agreed  th^  the  lessor 
shall  find  great  timber,  8cc.  this  makes  a  covenant,  on  the 
part  of  the   lessor,  to  find   great  timber,  by  the  word 

*  HartDood  v*  HiUiard,  2        '  Co.  lit.  231,  a. 

Mod.  a68.  •  1  Chan.  Ca.  294 ;  Leon^ 

*  1  RoL  Abr.  517;   Fitz.  324;   1  Burr.  290;   Doug. 
N.  B.  145.  764. 

*  Green  v.  Horney  1  Salk. 

197- 
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^  agreed/'  and  it  shall  not  be  a  qualification  of  the  coire*      DE£D& 
nint  of  the  lessee.    A  party  may  also  coyenant  in  respect  •"— """'•^ 
of  past  transactions  ^.    So  he  may  covenant  as  to  time  pre- 
sent;  for  it  is  the  constant  language  of  deeds  of  alienation^ 
that  the  grantor  has  lawful  power  to  convey  K    But  it  is 
said,  that  without  the  wovd  ''  agreed/'  it  would  have  been 
only  a  qualification  of  the  covenant  of  the  lessee  K    So, 
if  A,  lease  to  B,  for  years,  upon  condition  that  he  shaU 
acquit  the  lessor  of  ordinary  and  extraordinary  charges,  . 
and  shall  keep  and  leave  the  houses  at  the  end  of  the  term 
in  as  good  plight  as  he  found  them ;  this,  though  in  the 
form  of  a  condition,  amounts  to  a  covenant  ^ 

And  every  agreement,  if  it  is  by  a  deed,  is  ^  covenant  ^. 
And  where  the  words  were  only  by  way  of  recital,  as  that 
it  was  intended  that  a  fine  should  be  levied,  &c.  it  makes 
no  difference '.  Soy  where  a  man  assigns  a  chose  in  action, 
though  nothing  passes  at  law,  yet  it  amounts  to  a  covenant 
that  the  other  shall  have  the  thing "'. 

These  express  covenants  are  obligatory  upon  the  cove- 
nantor in  every  event,  and  in  every  state  and  condition  of 
the  thing  which  is  the  subject  of  the  covenant.  In  which 
they  differ  from  those  (to' be  thereafter  noticed)  which  are 
implied  by  operation  of  law :  for  when  the  law  creates  a 
duty,  and  the  party  is  disabled  to  perfprm  it  without  any 
deiault  in  him,  the  law  will  excuse  him ;  but,  when  the 
party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  notwithstanding  an 
accident  by  inevitable  necessity.  Hence,  a  lessee,  who 
covenants  generally  to  pay  rent,  or  to  repair,  is  bound  to 
the  performance  of  his  covenant,   notwithstanding  the 

'  Plowd.  308.  1  2  Mod.  89,  91 ;  «Freem. 

o  ^^^^f  •  ^\^^^'  ^^^-  3,  S.  C. ;  and  see  Leon.  122. 
61 8 ;  Brownl.  33,  S.  C.  "^'  ' 

^  1  Rd.  Abr. 518;  2  C0.72.  "  Mod.  1 13 ;  3  Keb.  304; 

*  40  Edward  3>  6*  b ;  1  Rol.  Freem.  268 ;  1  Lord  Raym. 

Abr.6i8  S.C.  gg       2  Lord  Raym.  1242, 

^  iRol.  Abr.  518,  519;  ^'       o^      »       Q«« 

Harwoody.miliard^koA.  H^Q;  ^  Blac.  Rep.  820. 

268. 
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DEBDS.      fKEinisei  may  be  destroyed  by  an  aoddeiitai  fire".    &o, 

* oa  a  coTenant  to  build  a  bridge  in  a  substantial  manner, 

and  to  keep  it  in  repair  during  acertain  time,  the  party  is 

bovnd  to  rebuild  the  bridge,  though  broken  down  by  an 

extiraordinairy  flood  \    And  with  respect  to  express  coTe^ 

nants,  equity  foitews  the  law;  therefore,  where  no  equity 

able  circumstances  arise,  it  will  not  reUere  against  them, 

on  account  of  the  destructioaof  the  value  of  the  subject 

by  a  subsequent  sccide^t.  A  tenant  covenanting  to  tiepair, 

(damage  by  fire  only  excepted,)  continues  liable  in  equity, 

.  therefore,  as  well  as  at  law,  to  tiie  payment  of  the  rent, 

notwithstanding  the  premises  are  destroyed  by  fire;  for 

Ihe  equity  of  the  parties  being  equal,  the  rule  of  law  must 

prevail '. 

Of  coTcnants         As  to  implied  covenahts^  we  are  to  observe,  that  there 

piinaon  of  law.  are  some  words,  which,  .thou^  they  impoM;  no  express 

covenant  of  themselves,  yet  being  made  use  of  in  certain 

» 

contracts,  they  amount  to  such,  and  are  therefore  called 
covenants  in  law,  and  will  as  effectually  bind  the  parties, 
as  if  expressed  in  the  most  explicit  terms  ^.  As  if  a  man 
make  a  lease  for  years  of  land,  by  the  words  **  grant  or 
demise,"  these  import  a  covenant';  and  if  the  lessee  or  his 
assignee  is  evicted,  diey  will  support  an  action  (i).    So 


"  See    1  Fonb.  Eq.  370, 

n-  (3)- 
^  BuUock  V.  DommUtf  6 

Term  Rep.  650 ;   Brecknock, 

S^c.  Namsation   Company  v. 

PrUckardf  Id.  750* 


'  Hare  v.  GroDes,  Anstr. 
687. 

'I.  48  Edward  3,  a,  b.  7 ; 
Rdl.  Abr.  519. 

'  5  Co.  17,  a.  tesolved. 


(1)  The  difference  between  an  implied  and  an  express 
covenant  is,  that  in  order  to  create  an  implied  covenant,  there 
must  be  some  consideration  moving  to  the  covenantor  to 
sunport  it ;  but  an  express  covenant  will  bind  without  con- 
sideration. Amb.250:  3  Burr.  1639.  An  implied  covenant 
Mn  also  be  cohtroUea  by  an  express  covenant;  so  that 
although  the  word  may  amount  to  a  warranty  or  absolute 
guarantee,  yet  if  the-  covenants  contained  in  the  deed 
be  qualified,  the  obligation  6f  die  party  shall  not  be  held 
to  extend  beyond  the  covenants  as  expressed.  Noke"^  CBiAe, 

4  Co. 
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if  ftn  Msigomeiit  be  made  by  the  word  '^  grant*."    6d  if      dseds. 

a  man  grant  a  lease  for  years,  reserving  rent,  tn  acticm  ■ 

of  eovenant  lies  for  non-payment  of  rent,  for  the  reddef^ 

Atm  of  the  rent  is  an  agreement  for  payment  of  the  ient, 

which  will  make  a  covenailt^    So,  the  words  ''  yielding 

and  paying^'  make  a  covenant*.    Also,  if  a  man  lease  for 

yean  by  the  woi^s  ^  demise,  grant,  &c."  thesd  words 

amomoit  to  a  corenant  for  enjoyment  by  the  lessee  '•    Bat 

if  a  man  lease  for  years  by  the  words  ''  demise.  Sec.**  and 

the  lessor  covenants  that  the  lessee  shall  enjoy  daring  th^ 

term,  without  eviction  by  the  lessor,  or  any  claiming  tinder 

him ;  this  express  covenant  qualifies  the  generality  of  the 

covenant  in  law,  and  restrains  it  by  the  mntual  consent 

of  both  parties,  that  it  shall  not  extend  further  than  the 

express  covenant^. 

But  ii^a  man  lease  goods,  or  the  Uke,  for  yeats  by  in* 
denture^  from  which  thie  grantee  is  evicted  within  tins 
term,  he  shall  not  bave  it  covenant ;  for  the  law  does  not 
create  any  covenant  upon  the  grant  of  things  of  a  personal 

nature*  (i). 

« 

■  2R0I.  Rep.  399;  Pdm.     2  Mod.  292;   Vent.  16;    « 
388;    Garth.  98,  S.  P.  ad*    Jones,  102;  3  Lev.  155. 
mitted.  '   4  Co.  80,  b,   Nokes  v. 

*  1  Rol.  Abr.  519;  Style^  James^  adiudged. 

387 ;  Giles  v.  Hooper,  Carth.  ^  4  Co.  So ;  Cro.  Eliz.  674 ; 

135.  Yelv.  175. 

■  Style,  406,  407,  431 ;  2  *  Owen,  104 ;  1  Rol.  Abr. 
Browm.  215;  Sid. 266,401;  519. 

4  Co.  80,  b;  1  Mod.  113;  1  Ves.  101.  So  a  covenant  ex- 
press will  bind  the  representatives  of  the  pai^ ;  but  if  the 
covenant  be  implied  only,  neither  the  heir,  (Atrber  v.  far, 
a  Saund.  136),  nor  executor  will  be  boubd.  Swan  v.  Searle, 
Moor,  75 ;  8ed  quare;  and  see  Gilb.  on  Cov.  327 ;  Porrq; 
V.  Stoeetnum,  Sty.  407. 

(1)  And  therefore,  in  case  of  a  lease  of  a  house,  together 
with  the  goods,  it  is  usual  to  make  aschedule  of  tihem,  and 
affix  it  to  the  lease,  and  insert  a  covenant  from  the  lessee 
to  re-deliver  them  at  the  end  of  the  term;  for  without  such 
'covenant  the  lessor  can  have  no  remedy  but  trover  or 
detifiue  for  them  after  the  lease  is  ended. 
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which  the  heir, 
he  nij  take 
adTUiUge. 
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CoveQants  are  again  divided  into  real  and  person'al.  A 
redl  Goyenant  ia^  where  the  subject  of  the  covenant  has  re- 
lation to  land  or  other  real  property ;  a  personal  covenant 
is  where  the  subject  of  covenant  has  relation  to  the  person 
only  of  the  covcQantor;  and  the  difference  in  point  of 
effect  between  them  is^  that  a  real  covenant  is,  as  it  were^ 
agreed  to  and  will  be  transferrible,  or  as  it  is  usually 
termed,  run  with  the  land  to  which  it  relates,  and  conse- 
quently will  be  binding  upon  all  persons  who,  for  the  time 
being,  may  be  possessed  of  it;  and  who,  on  the  other  hand, 
will  also  be.  entitled  to  the  benefit  of  it^ 

If  a  man  lease  for  years,  and  the  lessee  covenant  with 
the  lessor,  his  executors  and  administrators,  to  repair, 
and  leave  it  in  good  repair  at  the  end  of  the  term,  and  the 
lessor  die,  &c.  his  heir  may  have  an  action  upon  this 
covenant:  for  this  is  a  covenant  that  runs  with  the  land, 
and  shall  go  to  the  heir  though  he  is  not  named;  and  it 
appears  that  it  was  intended  to  continue  after  the  death 
of  the  lessor,  inasmuch  as  his  executorS|  Sec.  are  named '. 
But  if  the  lessor  were  only  tenant  forlife,  a  lease  for  years 
made  by  him,  absolutely  determines  upon  his  death,  and 
the  heir  cannot  take  advantage  of  the  covenants  in  the 
demised 

The  assignee  of  a  term  is  bound  to  perform  all  the  cove- 
nants annexed  to  the  estate;  as  if  ii.  leases  lands  to  B, 
and  B.  covenants  to  pay  the  rent,  repair  houses,  8lc. 
during  the  said  term,  and  B.  assigns  to  J.  S.  the  assignee 
is  bomid  to  perform  the  covenants  though  the  assignee  be 
not  named,  because  the  covenant  runs  with  the  land,  being 
made  for  the  maintenance  of  a  thing  in  esse  at  the  time  of 
the  lease  made  *.  And  when  the  covenant  extends  to  a 
thing  in  esse,  parcel  of  the  demise,  it  is  quasi  annexed  to 


^  And.  66 ;  Palmer,  558 ; 
Ventr.  1 76 ;  2  Lev.  a6. 

^  laugher  v.  Williams^  2 
Lev.  92 ;  Skin.  305,  pi.  1, 
S.  C.  cited. 


'  Brudenell  v.  Roberts,  a 
Wils.  143. 

« See  Fonb.  Tr.  Eq.  b.  1, 
C.5,  s.  4;  1  Rol.  Abr.  531.; 
Cro.  Eliz.  457 ;  Moor,  3gg., 
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tUng  demised,  and  runs  with  the  land,  and  shall  bind  the      deeds. 

assignee,  though  not  expressly  named  ^    But  if  the  cove-  ' 

nant  extends  to  a  thing  not  in  being  at  the  time,  it  is 
otherwise ;  for  it  cannot  be  annexed  or  appurtenant  to  a 
thing  which  is  not  in  esse.  Thus,  if  A.  lease  for  years  to 
JB,  and,  B.  for  himself,  his  executors,  and  administrators, 
covenants  with  A.  to 'build  a  wall  upon  part  of  the  land 
demised,  and  after  jB.  assigns,  the  assignee  is  not  bound 
by  this  covehant,  unless  expressly  named,  for  the  law 
will  not  annex  the  covenant  to  a  thing  not  in  esseK  But 
if  jB.  had  covenanted  for  him  and  his  assigns  to  build  the 
wall,  &c.  this  would  have  bound  the  assignee,  because  it 
is  to  be  done  upon  the  land,  and  the  assignee  is  to  have 
thebenefit  of  it**(i). 

But  if  lessee  for  years  covenant  for  him  and  his  assigns 
to  rebuild  and  finish  a  house  within  such  a  time,  and  after 
the  time :  expired,  the  lessee  assigns  over  the  premises, 
the  house  not  being  built  and  finished  according  to  the 
coyenant;  this  covenant  shall  not  bind  the  assignee,  be- 
cause it  was  broken  before  the  assignment;  but  otherwise,  ^ 
if  broken  after ;  as  if  the  lessee  had  assigned  before  the 
time  expired'. 

Also,  though  the  covenant  be  for  him  and  his  assigns, 
yet  if  the  thing  to  be  done  be  merely  collateral,  and  no- 
way concerning  the  thing  demised,  the  covenant  shall  not 
bind  the  assignee ;  as  if  it  be  to  build  a  house  upon  other 
land  of  the  lessor,  or  to  pay  a  collateral  sum  K 

'6Co.i6,b;  Oodb.  270.    Raym.  388,  fer  Holt,  Ch. 
«  Spencer^B  case,  5  Co.  15.      Just. ;  3  Burr.  1271 ;  1  Blac. 

6  Co.  16, per  cur.  /^  ^^  ^^^  ^^  ^^^  .  ^.^^ 

«  Salk.  199,  pi.  5 ;  1  Lord    Jac.  438,  S.  P.  adjudged. 

(1)  And  therefore,  it  should  seem,  that  the  covenantee 
would  be  entitled  in  equity  to  a  decree  for  a  specific  per- 
formance of  a  covenant  to  build.  City  of  London  v.  TsaA^ 
3  Atk.  515 ;  I  Ves.  12.  But  see  the  case  of  Lucas  v.  Conur 
merford,  3  Bro,  Cha.  Rep,  166. 

VOL.  IV.  K 
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DEEDS.  But  if  lessee  for  years,  for  himself,  his  executors  and 

administrators,  covenants  with  his  lessor  to  leave  fifteen 
acres  every  year  for  pasture,  without  culture,  and  after- 
wards the  lessee  assigns ;  the  assignee,  though  not  named, 
must  perform  the  covenant,  because  it  is  for  the  benefit 
of  the  estate,  according  to  the  nature  of  the  soil :  but  a 
collateral  covenant,  as  to  build  de  novo,  &c.  shall  hot  bind 
him,  unless  named  ^ 

So  if  A.  demise  to  B.  several  parcels  of  land,  and  the 
lessee  covenant  for  him  and  his  assigns  to  repair,  iScc.  and 
afterwards  the  lessee  assigns  to  D.  all  his  estate  in  parcel 
of  the  land  demised^  and  D.  does  not  repair  that  to  him 
assigned,  the  lessor  may  have  an  action  of  covenant 
against  D.  the  assignee '';  because  this  covenant  follows 
the  land".  So,  if  the  lessor  had  granted  the  reversion  of 
part  to  one,  and  of  another  part  to  another,  they  might 
have  brought  an  action  of  covenant  ^ 

And  if  A.  lease  to  .B.  and  jB.  covenants  to  repair,  8cc. 
and  he  assigns  to  J.  S,  who  dies  intestate,  the  premises 
being  out  of  repair,  the  lessor  may  .bring  covenant  against 
his  administrator  as  assignee  <*. 

If  a  man  lease  for  years,  and  the  lessee  covenant  for 
him  and  his  assigns,  to  pay  the  rent  so  long  as  he  and 
they  shall  have  the  possession  of  the  thing  let,  and  the 
Jessee  assigns,  the  term  expires,  and  the  assignee  con- 
tinues the  possession  afterwards ;  an  action  of  covaiant 
will  lie  against  him  for  rent  behind  after  the  expiration  of 
the  term ;  for  though  he  is  not  an  assignee  strictly  accord- 
ing to  the  rules  of  law,  yet  he  shall  be  accounted  such  an 
assignee  as  is  to  perform  the  covenants^. 

So  a  covenant  in  a  lease,  that  the  lessee,  his  executors 

*  Cro.  Jac.  1 25,  adjudged.  Kitchen  v.  Buddy,  Raym.So. 

"*  1  Rol.  Abr.  622 ;  Cro.  p  Carth.  519 ;   Tiiney  v. 

Car.  221,  S.  C.  adjudged.  Nonis,  adjudged,   1  Raym. 

»  Jones,  245,    S.  Cad-  553;  Salk.  309,  pi.  13. 

judged.  ,   ^  Bromefi^ldv.  &>  John 

•Lev.   109;    Sid.    157;  Tft/Zmmon,  Style,  407. 
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and  administrators,  shall  constantly  reside  upon  the  de-       deeds. 
mised  premises,  daring  the  demise,  is  binding  upon  the  — — — 
assignee  of  the  lessee,  though  he  be  not  named ;  for  it  is 
quodam   tnodo   annexed   and   appurtenant  to  the  thing 
demised'. 

But  if  a  lessee  for  years,  with  covenants  to  repair, 
assigns  to  /.  S,  by  way  of  mortgage,  and  J,  S.  never  enters, 
equity  will  not  compel  him  to  repair,  though  the  estate 
being  forfeited,  he  had  the  whole  interest  in  him,  and 
though  it  wafi  his  own  folly  to  take  an  assignment  of  the 
whole  term,  when  he  should  have  taken  a  derivative  lease, 
by  which  means  he  would  not  be  Uable  at  law'.  But  it  is 
otherwise  in  the  case  of  an  assignee  under  an  absolute  in- 
defeasible assignment  of  the  whole  interest  in  the  term ; 
for  there  actual  entry  is  not  necessary  to  make  him 
chargeable'. 

But  although  the  covenant  be  of  a  nature  to  run  with  Where  lessee 

...  -  llmble  after 

the  land,  yet  it  will  not  discharge  the  party  covenantmg,  assignmeat. 
but  have  the  effect  only  of  giving  him  with  whom  it  is  made 
an  additional  remedy.  Thus,  if  a  lessee  covenant  that  he 
and  his  assigns  will  repair  the  house  demised,  and  the  lessee 
grants  over  the  term,  and  the  assignee  does  not  repair  it, 
an  action  of  covenant  lies  either  against  the  assignee  at 
conunon  law,  (because  this  covenant  runs  with  the  land,) 
or  against  the  lessee,  on  his  express  covenant,  at  the  elec- 
tion of  the  lessor  ^ 

So,  if  a  man  lease  for  years,  rendering  rent,  and  the 
lessee  covenant  for  him  and  his  assigns  to  repair  the  house 
during  the  term,  and  afterwards  the  lessee  assigns  over  the 
term,  and  the  lessor  accepts  the  rent  from  the  assignee, 
and  then  the  covenant  is  broken,  notwithstanding  the 
acceptance  of  the  rent  from  the  assignee,  an  action  of 

'  Totem  V.  Chaplin,  2  H.    .   '  Walker  v!  Beeves,  Ibid. 

Black.  133.  461,  n- 

^^                    _  "  Bro.  Covenant,  32  ;   1 

•  2  Vem.  275 ;    Eaton  v.  Rol.  Abr.  522,  S.  C. ;  Jones, 

Ja^ues,  Dougl.  455.  223,  S.  P.  per  cur. 
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DEEDS.  covenant  lies  against  the  first  lessee^  for  the  lessee  hath 
covenanted  expressly  for  him  and  his  assigns,  and  this  per- 
sonal covenant  cannot  be  transferred  by  the  acceptance  of 
the  rent  *.  But  if  the  covenant  be  merely  implied  by  law, 
the  lessor's  acceptance  of  the  assignee  will  entirely 
discharge  the  lessee'^. 

So  also,  if  i4.  lease  to  JB.  rendering  rent,  and  B.  cove- 
nants to  pay  it,  and  after  B.  assigns  to  C.  and  A.  grants 
the  reversion  to  D.  and  D.  accepts  rent  from  C.  yet  for 
non-payment  at  another  day,   JD.  may  have  an  action 
.    against  JB.  it  being  upon  nn  express  covenant*. 

And  although  all  the  estate  and  interest  of  a  lessee  be 
divested  out  of  him,  and  assigned  by  act  of  parliament, 
yet,  without  express  words  of  discharge,  he  is  still  liable 
upon  his  covenant  for  the  rent  *. 

Hence,  an  assignment  under  a  commission  of  bankrupt 
will  not  discharge  the  lessee  from  his  express  covenant^. 

Also,  an  assignee  who  assigns  over,  is  liable,  and  shall 
pay  the  rent  which  became  due  before,  if  during  his 
enjoyment  *'(i). 

*  1  Rol.  Abr.  522  ;  Cro.  Andr.  40 ;  1  Term  Rep.  93, 
Jac.  309,  62i>  S.  C.  n.  S.  C. 

f  1  Sid.  447;   Cro.  Jac.  ^   Milk  v.  Attriol,    1  H. 

523.  Blac.433;  affirmed  in  error, 

»  3  Lev.   233,    Edwards  4  Term  Rep.  94. 

V.  Morgan,  adjudged,  Carth.  c  Xnight  v.   Freeman,    1 

178,    S..C.   cited,   Brownl.  Raym.  303;    1  Ventr.  329, 

20 ;  Sid.  447,  S.  P.  331 ;  Treacle  Y.Coke,  1  Vem. 

■    Hornby  v.    Houlditch,  165. 


(1)  But  in  order  to  make  a  covenant  run  with  the  land, 
it  is  not  sufficient  that  it  be  concerning  the  land;  there 
must  also  be  a  privity  of  estate  between  the  covenanting 
parties.  If,  therefore,  a  mortgagor  and  mortgagee  of  a 
term  make  a  lease,  in  which  the  covenant  for  the  rents  and 
repairs  are  with  the  mortgagor  and  his  assigns,  the  assignee 
of  the  mortgagee  cannot  maintain  an  action  for  the  breach 
of  these  covenants,  because    they  are   collateral  to   his 
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And  as  an  assignee  shall  be  bound  by  a  covenstiit  real,      DEEDS. 

annexed  to  the  estate,  and  which  runs  along  with  it,  so  """ 

shall  he  take  advantage  of  such;  and  therefore,  if  the  aigiec* shall*' 
lessor  covenants  to  repair,  or  if  he  grants  to  the  lessee  ^j^®  advantage 

'■,  ,  ^  of  a  covenant 

80  many  estovers  as  will  repair,  or  he  shall  bum  withia 
his  house  during  the  term ;  these,  as  things  appurtenant 
to  the  land,  shall  go  with  it  into  whose  hands  soever  it 
comes**. 

So,  if  a  man  lease  lands  to  another  by  indenture,  using 
the  words  grant  and  demise,  which  imply  a  covenant  in 
law  for  quiet  enjoyment,  created  by  the  word  "  demise,'' 
the  benefit  of  the  covenant  shall  go  to  the  assignee  of  the 
term,  and  he  shall  have  advantage  of  it^ ;  for  itTis  but  rea- 
sonable that  he  should  have  the  same  benefit  of  the  demise 
as  the  original  lessee  might  have  had ;  and  the  lessor  is 
not  prejudiced  by  it. 

And  it  is  the  same  of  tenant  by  statute-merchant,  &c. 
of  a  term,  8cc.  though  they  came  to  the  land  by  act  in  law  ^ 
The  assignee  of  the  assignee,  the  executors  of  the  assignee, 
the  administrators  of  the  assignee,  are  likewise  all  comprised 
witlun  this  word  ''  assigns'." 

^  I  Rol.  Abr.  521 ;  Co.  Lit.  resolved  Holmes  v.  Buckley, 

384,  a;  6  Co.  17,  b ;  Godb.  1  Eq.  Ca.  Abr.  27. 

270;  Moor,  24a,  pi.  380;  '  5  Co.  17,  a. 

Prec.  Chan.  39, 40.  «  5  Co.  77,  b ;  Carth.  519 ; 

•  1  Rol.  Abr.  621  ;  Dyer,  iLd.  Raym.553;  Salk.309, 

^57  >    4  Co.  80;    Spencer' B  pi.  13. 
case,  6  Co.  17,  a,  b;    S.  P. 

assignor's  interest  in  the  land,  and  therefore  do  not  run 
with  it ;  Webb  v.  Rtusel,  3  Term  Rep.  393.  But  such  ac- 
*tion  may  be  maintained  by  the  mortgagor  himself.  Stokes 
v.  RusseX  Ibid.  678;  affirmed  in  error,  1  H.  Blac.  562.  So, 
where  a  lessee  granted  an  under-lease  to  another,  although 
for  the  v^ole  of  his  term,  except  only  a  day,  yet  the  lessor 
had  no  action  a^inst  the  unaer-lessee  for  arrears  of  rent 
due  npon  the  onginal  lease,  there  being  no  privity  between 
them.  Holfordy.  Hatch,  Dougl.  182;  and  see  I%tirsby 
▼.  Piani,  i  Saund.  Rep.  237,  n.  3,  4,  5. 
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DEEDS.  And  in  all  cases  where  the  lessee  parts  with  the  whole  of 

■"""""""■"""^  his  teim,  it  is  considered  as  an  assignment  giving  to  the  as- 
signee the  advantages  of  the  covenants  in  the  lease,  although 
the  transfer  be  in  the  form  of  an  tmder-lease,  reserving  a 
different  rent,  and  contaiinihg  different  covenants*". 

But  an  assignee  shdl  not  hsive  an  aciiofa  tipon  a  breach 
x>f  covenant  which  happened  before  his  time^;  though  he 
may  upon  a  breach  after  his  time,  although  his  estate  be 
determined  ^. 

If  a  lessee  for  years  covenants  to  leave  the  houses  in 
good  repair  at  the  end  of  the  teijn/^d  the  lessor  grants 
his  reversion  to  another,  though  this  covendiit  is'not  to  be 
performed^duringthe  t6rm,  yet/for  a  breach  thereof  the 
grantee  of  the  reversion  may  biing  ah  action;  for  this 
covenant  runs  with  t^e  land^ 

The  law  respecting  the  operation  of  covenants  as  binding 
upon,  and  giving  the  ben^'^t  Of  them"  to  assignees,  bag  been 
somewhat  extended  by  the  statute  3^2  fien.  8,^c.  34. 
Stmt.  32  Hen.  8,      By  that  Statute,  after  reciting,  *^that  whereas  divers 

persons  leased  manors^  &c.  or  other  lieteditaments  ( 1 )  for  life 
or  Uves,  or  years,  by  writing,  containing  certain  conditions, 
covenant^  and  agreements,  as  well  on  the  part  of  the 
lessees  and  grantees,  their  executors  and  assigns,  as  on  the 
part  of  the  lessors  arid -grantors,  their  heirs  and  successors; 
and  whereas,  by  thei  common  law,  no  stranger  to  any  con- 
dition or  covenant  could  take  advantc^e  thereof;  by 'reason 
whereof,  all  grantees  of  reversions,  and  all  grantees  and 
patentees  of  the  king,  of  abbey  lands,  could  have  no  entry 
or  action  for  any  breach,  fcc. ;   it  is  enacted,  that  all 

^     Palmer   v.    Edwards,  '^  1  RoL  Rep.  80;  Owm, 

Dougl.  186,  n.  15a;  2  Bulst.  281. 

*  Cro.  Ehz.  863 ;  3  Leon.  ^   Cro.   Elix.   599,  617; 

61 ;  2  Vent.  278.  Gould.  175,  S.  C. 


(1)  Extends  not  to  gifts  in  tail.  Co.  Lit.  iig  •  Cro.EUz. 
803. 
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persons,  bodies  politic,  their  heirs,  successors  and  assigns,  D££DS. 
which  have,  or  shall  have,  any  grant  of  our  said  lord  the  — — — 
king(i),  of  any  lordship,  &c.  rents,  tithes,  portions,  or 
other  hereditaments,  or  any  reversion  thereof,  which  be- 
longed to  the  monasteries,  8cc.  or  which  belonged  to  any 
other  person,  See.  and  also  all  other  persons,  being  grantees 
or  assignees  (2),  to  or  by  our  said  lord  the  king,  or  to  or 
by  any  other  person  or  persons,  and  the  heirs,  executors> 
successors  and  assigns  of  every  of  them  (3),  shall  and  may 


(1)  It  extends  to  his  successors,  though  not  named. 
Co.  Lit  21*6,  a. 

(2)  Though  after  breach,  and  before  the  action  brought, 
their  estate  determines.  1  Rol.  Rep.  80;  Owen,  151; 
2  Bulst.  281. 

It  extends  to  grantees  of  part  of  the  estate  of  the  re- 
version, as  ah  estate  for  life  by  the  reversioner  in  fee. 
Co.  Lit.  215,  a;  Godb.  162;  1  Rol.  Rep,  80 ;  Owen,  151  ; 
2  Bulst.  181 ;  and  see  Leon.  2^2;  Moor,  93,  pi.  230.  But 
not  to  grantees,  &c.  of  the  reversion  in  part  of  the  land; 
and  therefore  if  the  reversioner  of  three  acres  of  land  grant 
I  two  of  them  o^Iy,  the  grantee  cannot  have  the  benefit  of 
the  covenants  annexed  to  the  three  acres.  Co.  Lit.  215; 
Cro.  EUz.  833 ;  Moor,  98.* 

It  extends  to  him  that  comes  in  by  limitation  of  an  use, 
though  in  the  post ;  for  coming  in  by  the  act  and  limita- 
tion of  the  party,  he  is  a  sufficient  grantee,  &c.  within  the 
'  statute.  Go.  Lit.  215 ;  Moor,  98 ;  4  Leon.  27, 29.  But  it 
does  not  extend  to  such  as  come  in  merely  by  act  in  law,  as 
thejord  upon,  an  escheat,  alienation  upon  a  mortmain,  8cc. 
Co*  lit.  215,  b.  Nor  to  him  who  is  m  of  another  estate. 
Moor,  876. 

Audit  a  copyholder,  by  licence  of  the  lord  leases  for 
.  years,  &c.  ana  after  siurrenders  the  reversion  to  the  use  of 
another  in  fee,  who  is  adinitted,  yet  he  is  not  a  grantee,  8cc. 
within  the  act,  for  he  is  not  privy  to  the  lease  made  by  the 
copyholder,  nor  in  by  hiin,  hut  may  plead  a  grant  of  his 
estate  immediately  from  the  lord.  Brasier  v.  Beal,  Yelv. 
'221 ;  Cro.  Jac.  205*,  and  see  Cro.  Car.  25, 44;  Hob.  178. 

(3)  Lessee  for  twenty  years  leases  for  ten  years,  and  his 
lessee  cotenaints,  810.  and  the  first  lessee  grants  his  rever- 
sion, this  grantee  is  a  fttifBcient  assignee  within  the  statute. 

'  Moor,  A45,  5iy ;  ^  Cro.  Eliz.  599,  61 7,  649 ;   Goulds.  1 75 ; 
Godb.  1 61.    '      ' 
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DEEDS       have  like  advantage  by  entry  for  non-payment  of  rent,  or 
'       "  for  doing  waste  or  other  forfeiture  (i);  and  the  same 

remedy  by  action  (2)  only  for  not  performing  other  con- 
ditions^  covenants  and  agreements,  contained  in  the  said 
leases  against  the  lessees  and  grantees^  their  executors,  ad- 
ministrators and  assigns,  as  the  lessors  and  grantors,  their 
heirs  or  successors)  ought,  should  or  might  have  had  at 
any  time  or  times  (3)." 

And  by  the  same  act,  it  is  enacted,  ^*  that  all  farmers, 
lessees  and  grantees  of  lordships,  &c.  rents,  tithes,  portions 
or  other  hereditaments  for  years,  life  or  lives,  their  exe- 


(1)  Viz.  by  force  of  ^a  condition  incident  to  the  rever- 
sion, as  rent,  or  for  the'  benefit  of  the  estate,  as  for  doing 
waste,  not  keeping  houses  in  repair.  Sec.  and  not  for  the 
payment  of  any  sum  in  gross,  delivery  of  com,  &c.  Co. 
Lit.  215,  b;  and  see  5  Co.  18;  Moor,  159,  243,  876; 
Owen,  41 ;  And.  82  ;  Raym.  250;  Saund.  159.  If  the 
proviso  be  to  enter  for  non-payment  of  a  rent,  or  gross 
sum,  by  wav  of  a  fine,  the  grantee  of  the  reversion  shall 
hot  take  advantage  of  it;  for  the  condition  cannot  be 
apportioned.     Style,  316 ;  sed  qutere. 

But  he  shall  not  take  advantage  of  a  condition  before 
he  has  given  notice  to  the  lessee.  Co.  Lit.  215 ;  5  Co. 
113,  b.  SeciUf  of  a  covenant;  Godb.  262;  Cro.'Jac.  476; 
Bridg.  130. 

(2)  The  privily  of  action  is  transfeired,  and  it  may  be 
broughtin  the  county  where  the  covenant  wasmade^  though 
the  lands  lie  in  another.  Saund.  237,  adjudged ;  but  a 
\vrit  of  error  was  brought  in  Cam.  Scacc.  and  it  was  after 
compounded.  Sid.  401 ;  Lev.  259 ;  Vent.  10 ;  and  3  Mod. 
338. 

(3)  ^Therefore,  if  the  conusee  of  the  reversion  before  at- 
tornment, bargains  and  sells  to  another,  to  whom  the  lessee 
attorns,  die  bargainee  may,  8ic.  though  his  bargainor  could 
not.    5  Co.  113,  a.  ^ 

A.  devises  to  B.  for  years,  rendering  rent,  upon  con- 
dition to  re-enter  for  non-payment ;  and  afterwards  devises 
the  reversion  in  fee  to  another,  and  dies  ;  the  devisee  aiay 
take  advantage  of  the  condition^  though  there  never  was 
any  reversion,  &c.  in  the  devisor.    2  Leon.  33. 
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cntors,  administrators  and  assigns  (i),  shall  and  may  have      DEEDS, 
like  action  and  remedy  against  aU  pere^ons,  bodies  politic,  * 

their  heirs,  successors  and  assigns,  which  by  grant  of  the 
king,  or  otiier  persons,  6hali  have  the  reversion  of  the  same 
lordships,  dec.  so  letten,  or  any  part  thereof,  for  any  con- 
dition, covenant  or  agreement,  contained  in  their  leases, 
as  the  lessees,  or  any  of  them,  miglTt  or  should  have  had 
against  the  lessors  and  grantors,  their  heirs  and  successors ; 
recovery  in  value,  by  reason  of  any  warranty  in  deed  or  law, 
only  excepted.'* 

It  now  seems  proper  to  inquire,  concerning  the  rules  of  How  oove muiti 
construction  applicable  to  covenants ;  and  first,  as  to  the  gtmed. 
construction  of  covenants  in  geuerieJ ;  secondly,  as  to  the 
usual  covenants  for  the  title,  8cc.  in  common  assurances. 

As  to  the  construction  of  covenants  in  general,  the  rule 
is,  that  all  covenants  are  to  be  taken  according  to  the  in- 
tent of  the  parties,  expressed  by  their  own  words ;  and  if 
there  be  any  doubt  in  the  sense  of  the  words,  such  con- 
struction shall  be  made  as  is  most  strong  against  the 
covenantor,  lest  by  the  obscure  wording  of  his  contract, 
he  should  find  means  to  evade  and  elude  if.  Hence,  if 
A.  covenants  with  jB.  that,  if  B,  marries  his  daughter,  he 
win  pay  him  20  /.  per  annum,  without  saying  for  how  long, 
it  shall  be  for.  the  life  of  jB.  and  not  for  one  year  only  " ; 
Jbr  by  the  word  *^  per  annum,''  the  meaning  of  the  parties 
appears  to  be,  that  it  should  continue  longer  than  one  year ; 
and  this  is  the  construction  that  is  moi^t  strong  against  the 
grantor. 

So  if  ul.  lease  land  to  JB.  for  six  years,  and  covenant 
that  he  shall  enjoy  it  during  the  term  without  interruption,. 

«  Sir  Richard  PexhalH    102;    Sid.  151;   Keb.  511, 
case.  Moor,  458 ;  8  Co.  83.      S.  C. 
■  Hookes  V.  Swain,  Lev. 


(1)  But  if  lessee  for  thirty  years  leases  to  another  for 
ten,  he  is  no  assignee  within  the  statute ;  for  he  is  not 
tenant  to  the  first  lessor.    Moor,  93,  pi.  230. 
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DEEDS.      .discharged  from  tith^s^  and  after  the  six  years  he  is  sued 

forrti.thes,  this  is  a, breach ;  for  the  meaning  was,  that  he 

.should. be  ireed  from  ^uits,  and  the  payment  of  tithes ;  an^ 

^  suit  after  the  expiration  of  .the  term,  is  as  prejudicial,  b^ 

.ifhefore^ 

So,  if  a  manrtake  a  lease  of  a  house  and  land,  and  co- 
•vepai^tS'to  leave  the  d^pfiised  premises  in  good  repair  at 
.the  end  of  the  term,  a^d  he  erects  a  messuage  upon  part  of 
the  land,  besides  wheit  ^ds  before,  he  must  keep  or  leave 
this  in  good  repair  also  ^.  For  it  is  a  continuing  covenant ; 
< ami  though,  the  house  had  no  actual,  yet  it  had  a  potential 
bj^ipg,  at  the.  time  of  the  lease. 

vlf.aAeajse.be.made  for  years,  rendering  a  certsdn  yearW 

^nf,.free.ja])4  <^}^^fi(^  .all  mi^nner  of  taxes,  charges  and 

Jmppjpitio^s  whc^tpo^ver,  |lie  ^  lessee  is  bound  to  pay  the 

whole  jBUt  T^thpi^t janyjnann^r  of  deduction,  for.  any  old 

v;pr  |iew,1^,..9l)LCurge  pr  i^pps^tion  whatsoever^. 

Having' thus  attempted  to  explain  the  general  nature 
of  deeds,  and  their  several  parts,  we  are  next  to  consider 
the  several  species  of  them,  together  with  their  respective 
incidents.  But  in  doing  this  it  will  be  sufficient  to  notice 
those  only,  which,  from  long  practice  and  experience  of 
their  efficacy,  are  generally  used  in  the  alienation  of  real 
estates  :  '^  for  it  would  be  tedious,  nay  infinite,  to  descant 
upon  all  the  several  instruments  made  use  of  in  personal 
concerns,  but  which  fall  under  our  general  definition  of  a 
deed ;  that  is,  a  writing  sealed  and  delivered.  The  for- 
mer, being  principally  such  as  serve  to  convey  the  property 
of  lands  and  tenements  firom  man  to  man,  are  commonly 
'  denominated  conveyances ;  which  are  either  conveyances 
-at  common  law,  ox  such  as  receive  their  force  and  effipacy 
by  virtue  of  the  statute  of  uses '"    Of  conveyances  by,it)ie 

**    Cro.    Eliz.    916;     2        "^  Giks  y.  Hqoper,  Caxth* 
Brownl.  22.  135. 

'  Brovm  v.   BlunderifZ       '  ^  Blac.  Com.  309. 
^  Lev.  265,i^jier  curiam ;  Skin. 
121, 'Si  P. 
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c6mmoti  law,  dome  may  lie  callecl  original,  or  primaiy  HEXDS. 
conveyances ;  which  are  ihoae  by  means  of  which  the  — — — 
benefit  or  estate  is  created  -or  first  arises:  others  are 
derivative,  or  secondary ;  by  which  the  benefit  or  estate, 
originally  created,  is  enlarged,  restrained,  transferred,  or 
^tingnish^d*.  Of  original  eonveyatoees,  there  are  six 
kinds;  (that  is  to  say),  i.Tedfihients;  a.'Oifts;  s/Qrants; 
4.  Leases;  5.  Exchanges;  and  6.  Partitions.  Of  deri- 
vative, five ;  (that  is  to  (^y),  1 .  Releases ;  ^ ;  Confirmations ; 
3.  Surrenders  ;  4.  Asi^ignments ;  and  5.  Defeasances.  'Of 
all  these  I  shall  treat  ih  the  order  they  have  been  here 
ttfentioned. 


'3iis6attiiMMteMM«sitatas 


CHAP.  III. 

OF  A  FEOFFMENT. 

A  FEOFFMENT  is  derived  from  the  verb,  to  enfeoff,  FEOFFMENT. 
feoff  art  ^  or  inftudaref  u  e.  lo  give  a  feud:  hence,  a  feofi^  " 
ment  is  fvofexiy fdondtigfe^i^  orthe^donation  ^of  a  feud 
6rfee.  This  is  the  most^-aACJent  method  of  conveyance, 
and  also  the  mt>bt^olemn^and  puUic^^and  therefore  the 
most  easily  r^membered^aadi^iuroved:  it  bei^g  a  convey* 
ance  by  deUvery  of  the  possessiou  itself^  in  the  presence 
'  of  witnesses  npon  or  within  view  of  the  lands  con- 
vqred.  Hcf  who  SQ.gives^  or  enfeoffs,  is  called  the  feoffqr ; 
and  then  person  to  whom^itis  made,  is  denominated  the 
fedfee^  This  *  mode  -  of  oonv^ance  is  plaiqly  derived 
from^  or^aays  Sir  WilUam  Blaakatone,)  is  indeed  itself  the 
very  mode  of  the  anoient  feodal«  donation ;  for  though  it 

•  dBIac.  Com.  309.  Co.  Lit.  271,  b,  n.  (1);   a 

*  Co.  Lit.  g.  Saund.  Used  and  Trusts,  1. 
^  See  a  Blac.  Com.  ^10 ; 


3^0  ELEMENTS    OF  [fiOOK  HI*   PART  L 

FEOFFMENT,  may  be,  and  now  usually  is,  performed  by  the  word  **  en- 
' feoff*'  or  *'  grant,"  yet  the  more  ancient  feoffinents  gene- 
rally run  with  the  words  dedi^  amcessi  or  donavi,  which  are 
said  to  be  the  aptest  words  of  feoffment^.  It  is  also  still 
directed  and  governed  by  the  sanle  feodal  rules  as  the 
'  ancient  feudal  grant,  insomuch  that  the  principal  rule  re- 
lating to  the  extent  and  effect  of  that  grant,  tenor  est  qui 
legem  dat  feudo,  is,  in  other  words,  become  the  maxim  of 
our  law  with  relation  to  feoffments,  modus  legem  dat  dona- 
tioni^  And  therefore^  as  in  pure  feodal  donations,  it  was 
requisite  that  the  lord,  from  whom  the  feud  moved,  should 
expressly  limit  and  declare  the  continuance  or  quantity  of 
estate  which  ^e  meant  to  confer,  ne  qids  plus  donasse  prasu- 
matur  quam  in  domUione  expressent,  so,  now,  if  one  by  feoff- 
ment grant  lands  or  tenei^ents  to  another  without  limiting 
or  expressing  any  estate,  the  gtantee  has  barely  an  estate 
for  life*.  For,  as  the  personal  abilities  of  the  feoffee  were 
originally  presumed  to  be  the  immediate  or  principal  in- 
ducements to  the  feoffinent,  the  feoffee's  estate  ought  to 
be  confined  to  his  person,  and  subsist  only  for  his  life,  im- 
less  the  feoffor,  by  express  provision  in  the  creation  and 
constitution  of  the  estate,  has  given  it  a  longer  continu- 
ance. These  express  provisional  were  indeed  generally 
made ;  for  this  was  for  ages  the  only  conveyance  by  ^diich 
our  ancestors  Were  used  to  create  an  estate  in  fee-simple, 
by  giving  the  land  to  the  feoffee,  to  hold  to  him  and  his 
heirs  for  ever,  though  it  serves  equally  well  to  convey  any 
other  estate  of  freehold  ^ 

This  species  of  assurance,  since  the  more  modem  and 
convenient  conveyance  by  lease  and  release,  has,  however, 
much  declined.  But  as  from  the  great  force  of  its  opera- 
tion^, by  transferring  the  actual  possession,  it  is  in  many 
cases  peculiariy  calculated  to  secure  to  the  feoffee  a  qaiet 
'  enjoyment  of  his  estate,  it  will  be  proper  to  apprise  the 

'  Co.  lit.  g.  '  Co.  Lit.  g. 

*  Wright,  31.  «  See  post,  and  Co.  Lit. 

•  Co.  lit.  42.  3g,  a. 
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student  more  fidly  of  its  nature  and  efficacy  than  has  y^t  fisoffment. 
been  done  by  any  modern  writer.  -^— — — . 

With  this  yieWy  I  shall  consider,  , 

!•  By  and  to  whom  a  feoffment  may  be  made. 
II.  Of  what  species  of  Property  it  may  be  made. 

III.  How  it  may  be  made. 

IV.  Its  Effect  and  Operation. 


L  By  w^hom'  and  to  whom  a  Feoffment  may  be 

made. 

1 .  By  whom. 

As  a  feoffinent  operates  by  transmutation  of  possession^  ^°  i^J  "^•' 
it  is  plain,  that  it  can  be  made  only  by  one  who  is  in 
actual  seisin  of  the  land.  Atid  as  no  seisin  can  be  had  of  any 
but  freeholds  in  possession,  it  follows,  that  neither  reirer- 
sioners,  remainder-men^  nor  persons  possessed  of  chattel 
interests  only,  can  convey  their  interests  by  feoffinent ;  fqr 
as  to  remainders  and  reversions,  the  seisin  of  the  freehold 
is  in  the  particular  tenants;  and  with  respect  to  chattel 
interests,  as  a  term  of  years,  the  seisin  remains  in  the 
freeholder  (1). 


(i)  From  what  has  been  said,  the  student  will  perceive, 
that  a  feoffinent  is  incompatible  with  any  conveyance 
which  operates  by  way  of  use.  Therefore,  a  feomnent 
and  bargain  and  sale,  cannot  be  made  by  the  same  person, 
.of  the  same  lands,  and  at  the  same  time,  as  a  release  and 
bargain  and  sale  may;  because  a  feo£Gaient,  as  we  have 
seen,  conveys^  the  seisin  or  possession  to  the  feojSee,  but 
it  is  essential  to  the  operation  of  a  bargain  and  sale,  as  will 
be  shown  hereafter,  that  the  possession  should  remain  in 
the  bargainor :  for  a  bargain  and  sale  is  a  contract  to  con- 
vey, or  a  seisin  to  the  use  of  another,  and  not  an  absolute 
conveyance.  And  a  person  cannot  contract  to  sell  what 
he  has  already  parted  with,  or  be  seised  of  the  possession 
to  another's  use,  after  he  has  actually  parted  with  it. 


FE0F9MBMT*      Neifter  the  head  alone,  nor  aay.  one  q$  mat;^  of  the  nxem* 
'  bers  of  a  corporation  aggregate  of  meiiy>  oaa  alone  ma^  a 

feofiment  of  any  of  the  land  belongmg  to  the  corporation : 
though  all  of  them  together  may.  And  if  any  of  them  be 
seised  of  bmd  in  his  own  right,  ai^d  in  his  natural  capa- 
dt^,  he  may  make  a  feofiment  of  this  land  as  another  maa 
may  do. 

But  subject  to  the  preceding  observations,  not  only  all 
persons  capable  of  conveying  by  deed,  but  even  (by  reason 
of  the  solemnity  and  notoriety  of  the  instrument,)  many 
persons  who.^^  incajpi^bl^  of.  conveying  by  any  other  spe- 
cies of  deed,  may  convey  by  feofiment.  Thus  an  idiot, 
lunatic,  or  other  person  noft  compos  may  make  a  feoffinent, 
and  it  will  be  good  to  bind  himself,  so  that  he  cannot 
avoid  the  feoffinent,  and  restore  himself  to  the  possession  ^ ; 
but  the  heir  at  law;  after  ttie  death  of  ^y  fuch  person, 
may  avoid  his.feoffineiib,  jss  piay  an  infant,  by  writ  of  dum 
fidt  infra  mtat&th  avoid  his  feoffmei^t ;  but  yet  the  feofi^ 
ment  is  notm  its^f  void,  for  an  infant  is  allowed  to  con- 
tract, and  thfire  must  be  soine  act  of  notoriety  to  restore 
the  pdssessioB  to  Um,  equal  to  (iiat  which  transferred  it 
firom  him^  But  in  these  caseSi  Uvery  must  be  made  by 
the  infant,  ^r  non  eav^oB,  in  person;  for  if  it  be  made  by 
letter  of  attorney,  it  will  be  absolutely  void ;  for  as  the 
letter  .of  attorney  vnll  be  void,  for  want  of  their  power  to 
make  a  deed,  which  a  letter  of  attorney  is,  the  feo£Sxient 
founded  ^pon  such  void  authority  must  be  void  abo  K 

And  the  law  seems  to  be  the  ^ame  of  a  feme  covert ; 
lor  if  she  make  a  fisoffinent  upon  the  land  in  person,  it  is 
only  voidable  by  her  husband;  but  if  she  make  a  letter  of 
eAtongipy  to  give  livery,  it  is  ab^olutely  void^ 

*  Lit.  s.  40,  b;  2  Rol.  ^  g  C0.46;  Go. lit.  $47, 
Abr. it ;  Co- lit.  247 ;  4 Co.  a;  4  Co.  186»  a;  2  Eol. 
125;  2'Show.  Pari.  Ca.  153.  .Abr.2;   Show.  Pari.  Cas^, 

^  4Co.425;2  Rol.Abn2;    1^3. 


'Winingkam'B  case, M  Co»42,      ^'^  Fork.  185,  i;66. 

43- 
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Bat  as  ibe  infieisiit'iB  tbotbxi^ixt  id  v^6$dable  by  #itl  wben  be  nowfmm. 

cOmes  of  fiiH  agey  Ao  it  is  voidable  by  him  by  entry  during  "^ 

bis  non-age^  this  bei^  tOi  itet  of  ^nal  notoriety  as  &e 
feoffinent  itsdf ". 

And  ibe  reason  of  these  distiiicfidfts  is^  fhtt  ftongb  ilie 
contracts  of  persoiis  disabled  by  h#  to  contract  i(^€te  Void 
cbntracts;  yet  their  infendktioris  i^ere  li<!yt  ih  iltemselves 
Toid,  because  they^efe  nitfde  cohiM  pdMiis  curia,  i^o 
were  preismned  not  to  fittest  tontracts  of  peMdnd  disable 
by  the  law  to  contract,  i^sp'ebiidly  sixice  such  contracts 
were  made  for  militsify  br'&occage  sehrice,  which  were  for 
the  good  of  the  commonwealth ;  and  by  those  infeuda- 
tions  a  stranger  was  directed  to  bring  his  pracipe  against 
the  person  that  was  actually  itxveiited  in  ihe  laiid;  where- 
fore die  ihfant^s  feofltnetit  was  good  till  it  was  arbided  by 
sin  act  of  equal  notoriety,  to  wit,  by  his  entry  cordm  paribus ^ 
wbich  was  equally  solemn  with  the  act  of  feofiment,  or  by 
bringing  his  action  at  full  age,  When  ttie  law  bad  enabled  t 
him,  by  action  in  a  cb'art  of  record,  to  set  ttside  the  feoff- 
ment that  he  had  t&ade  during  mr^brity:  tfat  tile  law 
enabled  him,  by  entry,  to  set  aside  the  acts  corixm  paribm 
during  minority,  because  the  ptim  might  undo  what  was 
done  in  pdis\  and  the  courts  of  justice  were  not  to  destroy 
die  acts  in  pais  till  &e  infant,  by  his  dwn  discretion, 
had  chosen  to  avoid  ihem,  beckuse  it  was  derogatory  to 
the  dignity  of  the  cbutts  of  justice  to  set  aside  the  solemn 
acts  inpdis,  tin  tlielif^nt  bad  cotiie  to  such  age  of  discre- 
tion as  thight  bake  it  fblly  appear  that  the  feoffiii^nt 'was 
liiade  during  his  disabihty ;  for  th^  tiifantl^as  nbt  received 
to  disable  hiihself  during  &e  tiihe  bf  his  disability ;  but 
during  such  disability  be  might,  by  equal  solemnity  in  pais, 
disable  himself,  since  such  an  act  was  only  coram  paribus, 
in  the  same  manner  as  the  feoffinent  itself  was  made  *• 

"  4  Co.  i  2fi ;  2  RoL  Abr.        ■  Lit,  s.  406, 
2 ;    8  Co.  42,  43,  45 ;    Cro. 
Jac.  617 ;   Gardiner  v.  Nor- 
man,  Peris:,  s.  1 83. 
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FEOFFACENT.  But  the  letter  of  attorney  of  the  infant  was  ipso  facto  void ; 

"  "  and  therefore  such  feoffee  was  a  disseisor,  as  if  no  autho- 
rity had  been  committed  to  the  attorney  to  make  the 
feo£Baient.  But  isx  the  case  of  the  non  conqKM,  he  was  not 
admitted  to  stultify  himself^  because  there  was  no  stated 
•  time  when  such  persons  return  to  sense  and  understand- 
ing, and  therefore  they  could  not  be  presumed  to  be  con- 
scious themselves  of  their  own  follies  or  defects ;  but  the 
king,  who  had  the  care  of  all  his  subjects,  might,  as  we 
have  seen,  by  solemn  office  found,  avoid  such  acts  of 
insanity,  as  might  the  heir,  at  law  after  their  death  \  . 

.2.  To  whom  a  Feoffment  may  be  made. 

To  whom*  Generally  speaking,  a  feoffment  maybe  made  to  any 

be  made.  person  or  body  politic  capaBle  of  holding  land.    But  a 

man  cannot  make  a  feoflSnent  to  his  own  wife,  unless  by 
special  custom  of  York,  or  by  the  intervention  of  trustees, 
by  reason  of  their  being  considered  in  law  as  one  person 
only  P  ; '  and  no  man  can  enfeoff  to  himself. 

So  one  joint-tenant  cannot  make  a  feoffinent  of  his  part 
of  the  land  to'  his  companion,  for  each  is  already  in  pos- 
session of  the  whole,  and  a  man  cannot  give  a  possession 
to  him  that  hath  it  before.  But  one  tenant  in  common, 
or  one  coparcener,  may  make  a  feoffineqt  of  bis  part  of 
the  land  to  his  companion ;  these  persons  having  separate 
freeholds  %  and  not  an  united  seisin  like  joint-tenants. 

And  for  the  reason  above  given,  a  lessor  cannot  en- 
feoff his  lessee  of  the  same  lai^d  without  his  consent,  such 
lessee  being  already  in  possession.  Neither  can  a  feoflSnent 
or  livery  of  seisin  be  made  to  the  king ;  for  he  cannot,  hy 
reason  of  his  dignity,  take  othenvise  tiban  by  act  of  record '. 

•  See  2  Blac.  Com.  291,  &  Feoffioaents,  26;  Co.  Lit. 

292 ;  F.  N.  B.  202,  D.  193,  200,  b.  • 

'  Perk.  s.  194.   See  Co.        '  Fitz.Faits  &  Feoffment, 

lit.  3,  a.  n.  112,  a.  21. 

'Perk.  s.  197;  Fitz.Faito 
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FEOFFMENT. 

II.  Of  what  Species  of  Property  a  Feoffment 

MAY    BE    made. 

( 

A  FEOFFMENT  may  be  made  at  this  day  of  any  thing  Ofwbatafeofr- 
which  lies  in  livery,  t .  e.  capable  of  corporeal  delivery  of  made."*^ 
possession^  by  whatsoever  tenure  it  is  holden,  but  not  of 
things  of  an  incorporeal  nature^  as  tithes,  advowsons,  com- 
mons, rents,  dignities,  or  the  like,  for  of  these  no  livery 
can  be  made ;  nor  for  the  same  reason  can  it  be  made  of  a 
reversion  or  remainder ;  nor  can  it  of  a  chattel  interest  or 
equitable  estate,  of  which  no  seisin  can  be  had^  But  of 
things  of  which  livery  may  be  made,  the  feoffinent  maybe 
of  a  moiety,  a  third,  a  fourth ,  or  other  part,  and  that  by  the 
name  of  such  moiety,  or  other  part^ 

And  a  feo£Ementmay  bemade  of  an  upper  chamber  over 
another  man's  house  beneath  '. 

And  if  several  persons  have  land  divided  amongst 
them,  each  having  a  certain  number  of  acres,  but  in  no 
certain  place,  but  a  part  being  allotted  to  him,  one 
year  in  one  place,  and  another  in  another,  altertds  vicihus ; 
in  this  case,  either  of  them  may  make  a  feofiment  of  his 
part,  by  the  name  of  so  many  acres  lying  in  such  a  meadow, 
without. any  boundary  or  other  description  of  it  ^.  And  so 
if  parceners  have  land,  the  one  from  Easter  to  Lammas, 
and  the  other  from  Lammas  to  Easter,  or  the  one  one  year, 
and  the  other  the  other  year,  altenrn  vicibus;  in  these  and 
like  cases,  either  of  the  parceners  may  make  a  feofimei^t 
of  this  land*. 

'  Co.  Lit.  49.  y  Ibid.  4,  48. 

•  Ibid.  190.  »  Ibid. 

'  Ibid.  48. 
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FEOFFMENT. 

— : III.  Of  the  manner  op  making  a  Feoffmjsnt,  and 

HOW  LivEBY  of  Seisin  is  to  be  made. 

How  feoffment        FORMERLY,  DO  deed  OF  Other  writing:  was  necessary  to 

luajr  DC  miidt».  ^  ...  ' 

constitute^  a  feofFment,  but  only  livery  and  seisin  on  a  parol 
conveyance  :  and  when  used,  it  only  served  as  an  authen- 
ticalion  of  the  transaction ;  and  the  lands  were  suj^posed 
to  be  transferred  not  by  the  deed  of  feoffinent,  but  by  the 
livery  which  it  authenticated.  But  since  the  statute  of 
frauds  and  perjuries,  which  was  passed  fo)r  the  express 
purpose  of  taking  away  the  modes  formerly  used  of  trans- 
ferring interests  in  land  by  signs,  symbols,  or  mere  parol 
declaration,  the  charter  of  feoffment  is  made  equally  neces- 
sary with  the  liVery  and  seisin,  to  pass  the  freehold  or  in- 
heritance, it  being  thereby  enacted,  '^  That  ali  leases, 
estates,  interests  of^  freehold  in  aiiy  lands,  tenements  or 
heredit^ents,  made  or  created  by  livery  and  seisin  only, 
and  not  put  in  writing  and  signed  by  the  parties  so  mak- 
ing or  creating  the  same,  or  their  agents  thereunto  law- 
fully authorized  by  writing,  shall  have  the  force  and  effect 
bf  leases  or  estates  at  will  only,  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  oQier  or  greater 
force  or  effect.^'  Nothing  more,  however,  seems  essential 
to  the  making  a  perfect  charter,  but  sealing  and  delivery ; 
for  if  a  man  gives  land  to  another  dnd  his  heirs,  ancl  seals 
Imd  delivers  the  deed,  and  gives  livery,  it  is  a  good  charter; 
and  the  inheritance  shall  paeTs  as  well  as  i^  it  had  all  the 
Jbrmal  parts  which  are  generally  used  in  deeds  of  convey 
ance*.  The  formal  parts  of  a  feoffment  are,  however 
usually  made  to  be  the  same  as  in  deeds,  viz.  the  premises, 
the  habendum,  the  teaaidum,  tiie  reddendum,  the  chmse 
of  warranty,  &c.  but  the  ancient  form  of  these  #feus  eitcedd- 
ingly  brief;  and  the  covenants  for  the  tide,  are  still  usually 
wholly  omitted^  because  the  operative  words  of  £he  feoff- 
ment, viz.  ''  give,  grant  and  enfeoff,"  are  holden  to  imply 

•  a  RoL  Abr.  21;  Co.  Lit.  7. 
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in  themselves  a  general  warranty  for  the  title  against  the   FEOFFMENT 

feoffor ;  and  the  warranty  will  bar  his  lineal  heirs  (general   — — — 

or  tail)  having  assets,  and  a  collateral  heir  without  assets ; 
as  it  may  also  a  reversioner  or  remainder-man,  where  no 
assets  descend;  and  in  some  cases,  a  latent  intail.  But 
as  the  warranty  only  binds  the  lineal  heir  having  assets,  it 
seems  better  that  the  feoffor  should  be  made  to  covenant 
also  for  the  title  for  himself,  his  heirs,  executors  and  admi- 
nistrators ;  in  which  case  the  personal,  as  well  as  the  real 
assets  of  the  feoflbr,  win  be  bound. 

But  by  the  mere  words  of  the  deed,  the  feofiment  is  by  lifery  of  seisin, 
no  mean^  perfected ;  there  remains  a  very  material  cere- 
mony to  be  performed,  called  livery  of  seisin;  without 
which  the  feofiee  has  but  a  mere  estate  at  wilP  (i).  For 
as  all  property  in  lands  began  by  occupancy,  so,  it  seems, 
the  first  method  of  transferring  property  was  by  investi- 
ture :  for  as  no  man  could  originally  appropriate,  but  by 
settling  bimself  in  the  possession  and  application  of  it  to 
his  own  use,  so  no  man  could  traiisfer  but  by  a  solemn 
and  public  delivering  over  of  the  possession ;  and  the  cere, 
mony  used  in  such  act  of  delivery  h  in  our  la^  called  ~ 
Hrery  and  seisin,  and  is  thus  defined,  solemnis  reifeudalis 
traditio  sub  prastatione  fidn  coram  testibns  vassab,  facta. 
This  livery  of  seisin  is  no  other  than  tiie  pure  feodal  inves- 
titure, or  delivery  of  corporeal  possession  of  the  land  or 
tenement ;  which  was  held  absolutely  necessary  to  complete 

*  Lit.  s.  66, 


(1 )  Livery  of  seisin  should  be  and  usually  is  indorsed  upon 
the  deed ;  because  as  no  more  than  an  estate  at  will,  as  nas 
been  before  obilerved,  passes,  without  livery,  it  is  material 
that  evidence  of  its  having  been  made  should  acQpmpany 
die  deed.  If,  however,  this  be  omitted,  yet  the  courts  of 
equity  will,  in  fevour  of  alienation,  and  of  a  purchaser  for 
a  valuable  consideration,  presume  it  to  have  been  made, 
where  possession  has  gone,  according  to  the  feoffment,  for 
great  lensth  of  tiqie ;  Jackson  v.  Jackson^  Fitzgib.  Rep. 
146,  and  have  even  in  some  cases  sdpplied  the  want  of  it. 
See  Burgh  v.  Francis,  Finch,  26, 1 74. 
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FEOFFMENT,  the  donation.    **  Nam  feodum  sine  investitura  nulla  modo 

constitui  poiuit^ :"  and  an  estate  was  then  only  perfect, 
when^  as  the  author  of  Fleta  expresses  it  in  our  law,  fit  juris 
et  seisina  conjunction  "  The  end  and  design  of  this  insti- 
tution was,  by  the  ceremony  or  solemnity  of  the  afet,  to 
give  notice  of  the  translation  of  the  feud  from  one  hand  to 
another;  because  if  the  possession  might  be  changed  by 
the  private  agreement  of  the  parties,  such  secret  contracts 
would  make  it  difficult  and  uncertain  to  discover  in  whom 
the  estate  was  lodged,  and  consequently  the  lord  would 
be  at  a  loss  of  whom  to  demand  his  services;  and 
strangers  equally  perplexed  to  discover  against  whom  to 
commence  their  actions  for  the  prosecution  and  recovery 
of  their  right  ^.  And  as  this  mode  of  conveyance  was 
made  use  of  before  men  were  acquainted  with  letters,  it 
was  required  to  be  on  or  near  the  land,  that  the  other 
tenants  of  the  manor  might  be  witnesses  of  it,  who  in 
those  days  were  called  to  the  lord's  court,  to  determine 
all  controversies  relating  to  such  translation ;  and  though 
after  the  use  of  letters  a  charter  of  feoffment  was  intro- 
duced,  yet  this  was  not  necessary,  but  only  tended  to  the 
authentication  or  evidence  of  it^  In  the  Iloman  law^ 
plenum  dominium  was  not  said  to  subsist,  unless  where  a 
man  had  both  the , right  and  the  corporeal  possession; 
which  possession  could  not  be  acquired  without  both  aa 
actual  intention  to  possess,  and  an  actual  seisin  or  entry 
into  the  premises,  or  part  of  them,  in  the  name  of  the 
whole  K.     And  even  in  ecclesiastical  promotions,  where  the 

*  Wright,  37.  animo.     Non  autem  ita  acd^ 
n  L.  3,  c.  15,  8.  5.               piendum  est^  ut  quifundum 

*  See  Spelm.  Gloss.  510;    possidere  velit,  omnes  glebas 
5  Co.  84,  b.  circumambulet ;     sed  sufficit 

^  Spelm.  Gloss.   510  ;    2  quandibet  partem  ejus  fundi 

Blac.  Com.  311  ;    and  see  tntroire.    (Ff  41,  a2,  43,> 

Gilb.  Ten.  Index,   *'  Feoff-  And     again ;     tradttionibus 

ments;"   Go.  Lit.  330,  b.  n.  dominia    rerum    non   nudis 

«    Nam  apiscimur  posses-  pactis,  transferuntur.    (fiod. 

sionem  corpere  et  animo;  ne-  2,  3,  10.) 

que  per  secofpore,neque  perse  * 


CH.  III.   §  III.]  CONVEYANCING.  14^ 

freehold  passes  to  the  person  promoted^  corporeal  possession  feoffment. 
is  required  at  this  day,  to  vest  the  property  completely  in        "^ 
the  new  proprietor;  who,  according  to  the  distinction  of  the 
canonists^,  acquires  the  jus  ad  rem,  or  inchoate  and  im- 
perfect right,  by  nomination  and  institution ;  but  not  the 
jus  in  re,  or  complete  and  full  right,  unless  by  corporeal 
possession.    Therefore,  in  dignities,  possession  is  given  by 
instalment;    in  rectories   and  vicarages,    by  induction; 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  power*  is  vested  in  him  by  in- 
stitution.   So  also,  even  in  descents  of  lands  by  our  law, 
which  are  cast  on  the  heir  by  act  of  the  law  itself,  the  heir 
has  not  plenum  dominium,  or  full  and  complete  ownership, 
till  he  has  made  an  actual  corporeal  entry  into  the  lands : 
for  if  he  dies  before  entry  made,  his  heir  shall  not  be  en- 
titled to  take  the  possession,  but  the  heir  of  the  person 
who  was  last  actually  seised  ^    It  is  not  therefore  only  a 
mere  right  to  enter,  but  the  actual  entry,  that  makes  a 
man  complete  owner,  so  as  to  transmit  the  inheritance  to 
his  own  heirs ;  nonjus,  sed  seisina,facit  stipitem  ^. 

Yet,  the  corporeal  tradition  of  lands  being  sometimes 
inconvenient,  a  symbolical  delivery  of  possession  was  in 
many  cases  anciently  allowed;  by  transferring  something 
near  at  hand,  in  the  presence  of  credible  witnesses,  which 
by  agreement  should  serve  to  represent  the  very  thing  de- 
signed to  be  conveyed ;  and  an  occupancy  of  this  sign  or 
symbol  was  permitted  as  equivalent  to  occupancy  of  the 
land  itself.  Among  the  Jews  we  find  the  evidence  of  a 
purchase  thus  defined  in  the  book  of  Ruth ' ;  '^  Now  this 
was  the  manner  in  former  time  in  Israel  concerning  re* 
deeming  and  concerning  changing,  for  to  cohfirin  all 
things ;  a  man  plucked  off  his  shoe,  and  gave  it  to  his ' 
neighbour :  and  this  was  a  testimony  in  Israel.''    Among 

^  Decretal.  1. 3,  t.  4,  c.  40.  *  Ruth,  ch.  4,  v.  7 ;  and 

^  s  Blac.  Com.  209,  227,  see  Gen.  c.  23,  v.  11 ;   also 

asS.  C«.  lit.  49,  b. 
*  Flet.  L6^  c.  2,  s.<R. 

^  3 
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FEOFFMENT,  the  ancient  Goths  and  Swedes,  contracts  for  the  sale  of 
*'~'"""""""""~  lands  were  made  in  the  presence  of  witnesses  \irho  ex- 
tended the  cloak  of  the  buyer,  while  the  seller  cast  a  clod 
of  the  land  into  it,  in  order  to  give  possession ;  and  a  staff 
or  wand  was  also  ddivered  from  the  vendor  to  the  vendee, 
which  passed  through  the  hands  of  the  witnesses  °^.    With 
our  Saxon  ancestors,  the  delivery  of  a  turf  was  a  necessary 
solenmity  to  establish  the  conveyance  of  lands  ^    And,  to 
this  day«  the  conveyance  of  our  copyhold  estates  is  usually 
made  from  the  seller  to  the  lord  or  his  steward  by  delivery 
of  a  rod  or  verge,  and  then  from  the  lord  to  the  purchaser 
by  re-delivery  of  the  same,  in  the  presence  of  a  jury  of 
tenants. 

Conveyances  in  writing  were  the  last  and  most  refined 
improvement.  The  mere  delivery  of  possession,  either 
actual  or  symbolical,  depending  on  the  ocular  testimony 
and  remembrance  of  the  witnesses,  was  liable  to  be  for- 
gotten or  misrepresented,  and  became  frequently  incapable 
of  proof.  Besides,  the  new  occasions  and  necessitiefl, 
introduced  by  the  advancement  of  commerce,  required 
means  to  be  devised  of  charging  and  encumbering  estates, 
and  of  making  them  Hable  to  a  multitude  of  conditions 
and  minute  designations  for  the  ptuposes  of  raising  money, 
without  an  absolute  ^ale  of  the  land ;  and  sometimeii  tb^ 
like  proceedings  were  found  usefbl  in  order  to  make  a  de- 
cent and  competent  provision  for  the  numeroi^  branches  of 
a  family,  and  for  other  domestic  views ;  one  of  which  cpuld 
be  effected  by  a  mere  simple,  corporeal  transfer  of  the  soil 
from  one  map  to  another,  which  waepriiicipally  ^c^lated 
for  conveying  an  absolute  unlimited  dpininion.  Written 
deeds  weie  therefore  introduced,  in  order  to  ^p^ciiy  and  per- 
petuate the  peculiar  purpose  of  the  party  who  ^onviyed : 
yet  still,  for  a  very  long  series  of  ymn,  t^ey  were  never 
made  use  of,  but  in  company  with  the  more  ancient  and 

"   Stiernhook    De   Jure        "  Hick's  Dissert.Epistolar. 
Sueton.  1.  2,  c.  4.  85. 
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notoripus  method  of  tnuutfer^  by  deliTery  of  corporeal  posr  fsoffM£NT. 

On  the  orefttton  of  a  freehold  remaiader,  at  one  and  the 
same  time  with  a  particular  estate  for  years,  lirery  must 
be  made  to  ikt  partioular  tenant  ^  But  if  such  a  remain- 
dev  be  created  aftevwarda,  expectant,  on  a  lease  fior  yean 
now  in  beu^,  the  livery  mas(  not  be  made  to  the  lessee 
for  years,  for  then  it  operates  nothing;  ^^  nam  quod  semel 
IMffQ  cs^y  ampUm  mmm  case  non  potest  ^ ;''  but  it  must  be 
made  to  the  remainder-man  himself,  by  consent  of  the 
leasee  for  years ;  for  without  his  consmit  no  livery  of  the 
possession  can  be  given  ^;  partly  because  such  forcible 
livery  would  be  an  ejectment  of  the  tenant  from  his  term, 
and  partly  for- the  amuent  reasons,  which  will  be  herer 
after  QQti^,  for  introducing  the  doctrines  of  attorn- 
ments'. 

Livery  of  s^in  is  either  in  deed,  or  in  law*.  The  livery  liver j  id  deed, 
in  de^d  is  the  actual  tradition  of  the  land,  and  is  made 
either  by  the  delivery  of  a  branch  of  a  tree,  or  a  turf  of  the 
land,  or  some  other  thing  in  the  name  of  all  the  lands 
and  tenements  contained  in  the  deed ;  or  it  may  be  made 
by  words  only,  without  the  delivery  of  any  thing ;  as  if 
thf  feoffor  being  upon  the  land,  or  at  the  door  of  the 
honse,  aayp  to  the  feoffee,  '^  I  am  content  that  you  should 
enjoy  it  according  to  the  deed,  or  enter  into  this  house  or 
land,  apd  enjoy  this  l^nd  aecording  to  the  deed ;"  this  is  a 
good  livery  to  pass  the  freehold,  because  in  all  these  cases, 
the  deed  of  feofiment  n^es  the  limitation  of  the  estate, 
fpdd  then  the  jfQifds  spoVen  by  the  feoffor,  on  the  land,  are 
a  sufficient  indicium  to  the  people  present,  to  determine  in 
whom  the  freehold  resides  during  the  extent  of  the  limita* 
tion ;  besides,  the  words  having  relation  to  the  deed  of 

• 

"*  See  a  Blac.  CfOm.  165,  see  a  Saunders's  Uses  and 

167,  Trusts,  g. 

'  Co.  IM.  4Q.  '  Co.  Lit.  48,  a ;  and  see 

^  Ibid.  4?.  I  Wfttk.  Copyh.  a6i. 
'  2  Blac.  Com.  228 ;  and 

L  4 
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rEOFFBdENT.  feoiFment^  plainly  denote  the  intention  to  enfeoff*.    But 
"■"— """"""^  bare  words  of  limitation,  without  some  act  or  'words  to 

discover  the  intention  of  the  feoffor  to  deliver  over  the 
possession,  are  not  sufficient  to  convey  the  freehold  ^ 
But  if  a  feoffor  deliver  the  deed  upon  the  land  in  the  name 
of  seisin  of  all  the  lands  comprised  in  the  deed,  this  will 
be  good  to  execute  the  deed,  and  to  give  livery  also ;  be« 
cause  the  bare  delivery  of  the  deed  is  good  to  execute  it 
as  a  deed^  and  the  delivery  of  the  deed  or  any  other  thing, 
in  the  name  of  seisin  of  the  land,  is  sufficient  to  give 
livery,  because  the  intention  of  those  solemn  acts  is  only 
to  discover  to  all  persons  in  whom  the  freehold  is  lodged, 
and  this  end  is  as  effectually  answered  by  the  delivery  of 
a  deed,  or  any  thing  else  in  the  name  of  a  s^sm,  as  of  a 
turf  or  a  twig,  the  one  being  equally  visible  and  notorious 
as  the  other". 
Livery  in  Uw.        The  livery  within  view,  or  livery  in  law,  is  when  the 

feoffor  is  not  actually  on  the  land,  or  in  the  house,  but, 
being  in  sight  of  it,  says  to  the  feoffee,  *^  I  give  you  yonder 
house  or  land,  go  and  enter  into  the  same,  and  take  pos- 
session of  it  accordingly ;"  or  the  like  '•  This  sort  of  livery 
seems  to  have  been  made  at  first  only  at  the  courts  baroU, 
which  were  anciently  holden  siA  dio  in  some  opea  part  of 
the  mahor,  from  whence  a  general  survey,  or  view,  might 
have  been  taken  of  the  whole  manor,  and  Hie  pares  curie 
easily  distinguished  that  part  which  was  then  to  be  trans- 
ferred. But  livery  of  this  kind  is  not  perfect  to  carry  the 
freehold  till  an  actual  entry  made  by  the  feoffee,  because 
the  possession  is  not  actually  delivered  to  him,  but'Only  a 

»  • 

•  Co.  Lit.  48,  a;    6  Co.  ■  9  Co.  137,  b.   138,  a. 

137,  b ;  ITioroughgootTa  case,  Co.  Lit.  48,  a.  57,  a ;  2  RoL 

6  Co.  26;    Sharp*s  case,  2  Abr.  7;    6  Co.  26;   and  see 

Rol.  Abr.  7;    and  see  Cro.  Moor,  pi.  286;  Xea/e'scase, 

Jac.  80,  which  seems  contra,  Cro.  Eliz.  25. 

'  6  Co.  26 ;   2  Hoi.  Abr.  »  PqUex.  47 ;  Saund.  Uses 

7 ;  Co.  Lit.  48 ;   Cro.  Eliz.  dnd  Trusts,  7 ;  2  Rol.  7,  pi. 

,482;   9  Co.  138;    Moor,  pL  2;  Co.Lit.  48,  b. 

632.  • 
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licence  or  power  giren  him  by  the  feoffor  to  take  possessron  feoffment. 

of  it;  and  therefore,  if  either  the  feoffor  or  feoffee  die  be- 

fore  an  entry  made  by  the  feoffee,  the  livery  within  the 
yiew  becomes  ineffectual  and  void ;  for  if  the  feoffor  dies 
'  before  entry,  the  feoffee  cannot  afterwards  enter,  becaase 
then  the  land  immediately  descends  upon  his  heir^  and  ' 
consequently  no  person  can  take  possession  of  his  land 
without  an  authority  delegated  from  him  who  is  the  pro- 
prietor; nor  can  the  heir  of  the  feoffee  enter,  because  he 
is  not  the  person  to  whom  the  feoffor  intended  to  conyey 
his  land,  nor  had^he  any  authority  from  the  feoffor  to  take 
the  possession^;  besides,  if  the  heir  of  the  feoffee  were 
admitted  to  take  possession  after  his  father's  death,  he 
would  come  in  as  a  purchaser,  whereas  he  was  mentioned 
in  the  feoffment  to  take  as  the  representative  of  his  an- 
cestor, which  he  cannot  do  since  the  estate  was  nevor  * 
▼ested  in  his  ancestor  '^.  If,  however,  the  feoffee,  in  such 
case,  dare  not  enter  into  the  land  without  peril  of  his  life, 
he  may  claim  the  land,  as  near  as  he  may  safely  venture  to 
go ;  and  this  shall  be  sufficient  to  vest  the  possession  in  him, 
and  render  the  livery  within  view  perfect  and  complete ; 
for  nobody  is  obliged  to  expose  his  life.for  the  security  of 
his  property ;  but  when  he  has  gone  as  far  as  he  may  with 
safety,  the  law  very  reasonably  looks  upon  such  intention 
to  be  as  effectual  as  the  act  itself;  for  otherwise  it  might 
be  in  the  power  of  a  man,  by  his  own  act  of  violence,  to 
deprive  another  of  his  right,  and  himself  receive  an  ad* 
vantage  from  his  unlawful  act  *. 

And  if  a  man  deliver  a  feoffinent,  and  saying,  ''  I  will 
that  you  have  the  lands  that  you  see  there,  and  which  are 
comprised  in  this  deed,  according  to  the  purport  of  the 
charter,''  this  is  a  good  livery  within  view ;  for  the  deed  of 
feoSsnent  fully  denotes  the  intention  to  enfeofl^  and  .  the 

*  Co.  Lit.  48,  b.  Moor  85;  PoUex.  48;  Shep. 

^     ^  Touch.  217. 

y  Ibid.  48,  b.     266,  b  ;  •  a  Rol.  Abr.  3;   Co.  Lit. 

2  Rol.  Abr.  3, 7 ;  Vent.  186 ;  48,  b. 
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FEOFFMENT,  words  are  a  licence  to  the  feoffee  to  enter  into  the  }and| 
and  to  take  the  possessiop  thereof,  according  to  the  char- 
ter \  But  if  the  feoffor  had  delivered  the  deed  of  feoffment 
within  view,  and  only  showed  the  feoffee  the  lands,  without 
saying  any  thing,  though  the  feoffee  had  actually  entered 
into  the  land,  and  the  feoffor  had  afterwards  agreed  tq  the  ^ 
entry,  yet  this,  it  seems,  is  ^o  good  feo^ment ;  because 
the  bare  showing  of  the  lands  to  the  feoffee  implies  no  au^ 
thority  or  licence  from  the  feoffor  to  take  possession ;  and 
consequently  the  entry,  being  without  any  authority,  cfin* 
not  vest  the  freehold  in  hioi,  because  there  was  no  soleimi 
act,  nor  public  declaration,  mitde  by  the  feoffor^  by  which 
iji^  pares  plight  discover  i^real  intention  to  charge  the  pos* 
s^sion ;  ai^d  t^^e  subsequent  agreement  of  the  feo^pr  cmi 
pever  support  an  act  which  was  originally  void  \  for  thougl^ 
^§  feoffee,  after  the  delivery  of  the  charter,  might  tak^ 
^he  usufructary  possesion  as  tenant  at  will,  yet  the  freei- 
bold  atill  o^mtinued  ii^  tb^  feoffor,  for  that  cannot  pasii 

« 

from  one  to  s^iother,  without  some  solemn  or  public  de? 
(jaratipUi  tbrt  the  paru  mayx  upon  any  dispute,  determine 
in  whom  tihe  freehold  reside^  ^, 

And  the  livery  within  view  may  be  made  of  lands  situ* 
ated  in  another  county  than  where  the  livery  is  made ;  for 
the  pares  curia,  where  the  tranlalation  of  the  feud  was 
often  made,  being  holden  sub  dio,  the  pares  could  have  a 
distinct  view  of  every  .part  of  the  inanor,  and  therefore 
were  proper  to  attest  this  sort  of  investiture,  though  the 
lands  were  in  a  different  county,  for  notwithstanding  that, 
they  might  have  been  part  of  the  same  manor  for  which 
the  court  was  holdeu  ^» 
Livery  in  deed  Livery  of  seisin  in  deed  need  not  to  be  made  or  r^ 
tOTney  *  ^^  '^'  ceived  by  the  pe^on  of  the  grantor  or  grantee,  for  ^,  jpam 

may  either  give  or  receive  livery  in  deed  by  his  attorney  (i) » 

•  2  Rol.  Abr.  7;    Sharp's    66,  b;  Thormighgood^s  case, 
case,  6  Co.  s6.  g  Co.  136. 

*  2  Hoi.  Abr.  7 ;    2  Co.        ^  Co.  Lit.  48,  b. 

(1)  But  otherwise  of  livery  in  law.    See  post,  158. 
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for  since  a  contract  ia  no  more  than  the  consent  of  a  man's  FEOFFMENT, 
mind  to  a  things  where  that  consent  or  concurrence  ap- 
pears,  it  were  most  mireasonable  to  oblige  each  person  to 
be  present  at  the  execution  of  the  contract^  since  it  may 
as  well  be  formed  by  any  other  person  delegated  for  that 
purpose  by  the  parties  to  the  contract  ^     But  such  delega^ 
tion  or  authority,  to  give  or  receive  livery,  must  be  by  deed, 
that  it  may  appear  to  the  court,  that  the  attorney  had  a  com* 
mission  to  represent  the  parties  tiiat  are  to  give  or  take  livery, 
and  whether  the  authority  was  pursued  *.  For  if  the  letter  of 
attorney  be  to  make  livery  upon  condition,  as  to  make  a  feoff* 
ment  conditional,  and  the  attorney  deliver  seisin  absolutely, 
the  livery  is  not  good,  because  the  attorney  had  no  authority 
to  create  an  absolute  fee*simple^.    But  if  the  letter  of 
attorney  had  been  to  make  livery  absolutely,  and  the  at* 
tomey  had  made  it  upon  condition,  this,  it  seems,  would 
be  a  good  execution  of  his  power,  apd  the  feoffinent valid; 
because,  when  the  attorney  had  pnce  delivered  possession, 
he  fuUy  executed  his  power ;  and  the  condition  annexed  to 
it,  b^ng  without  authority,  is  void;  and  therefore  shal) 
not  destroy  the  operation  of  the  livery  <•    And  if  a  power 
of  attorney  be  given  to.  make  livery  to  one,  and  the  at- 
torney makes  livery  to  two,  or  if  the  attorney  had  author 
rity  to  make  livery  of  black-apre,  aud  he  made  livery  of 
black-acre  and  white-acre,  though  the  attorney  has  in  these 
cases  done  more,  yet  there  is  no  reason  that  should  vitiate 
what  he  has  done  pursuant  to  his  power,  since  what  he 
did  beyond  it  is  a  perfect  nullity,  and  void*^.    But  if  the 
attorney  were  to  deliver  seisin  to  two,  and  he  had  n^c^dft 
hvery  only  to  one,  that  had  be^n  void;  because  he  had  no 
authority  to  deliver  the  whol^  possessiouto  on^  es^clusively 

^  Co.  Lit.  52;     2  RoU  Abr.go;  CQ.Lit.258;  P^rk. 

Abr.  8.  s.  188. 

*  Co.  Lit.  48,  b.    62,  a ;        ^  26  Ass^  39 ;  2R0I.  Abr. 

^a^rema»  V.  Giipfrfe,  2  Rq^  8;   Co.  Lit    258;    Perk. 

Abr.  8.        .  8.  192. 

'  11  Henry  4,  3;   2  Rol.        **  Perk.  ».  189. 
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FEOFFMENT,  of  the  other,  and  therefore  it  is  void  for  the  whole*.    And 

if  a  letter  of  attorney  be  given  to  two  jointly  to  take  livery, 
and  the  feoffor  make  livery  to  one  in  the  absence  of  the 
other,  in  the  name  of  both,' this  is  void;  because  they 
being  appointed  jointly  to  receive  livery  are  considered 
but  as  one  ^.  But  if  a  feoffment  be  made  to  two,  as  to  A, 
and  JB.  and  the  feoffor  give  a  letter  of  attorney  to  deliver 
seisin,  and  he  give  livery  to  one,  in  the  absence  of  the 
other,  but  in  the  name  of  both,  this  is  «  good  livery  ;  for 
though  the  entire  possession  be  delivered  to  one  only,  yet 
they  being  joint-tenants  by  the  deed  of  feoffment,  such 
livery  to  one  makes  no  alteration  or  change  in  the  pos- 
session; because,  if  the  livery  had  been  made  to  both, 
each  had  been  placed  in  the  possession :  besides,  that  every 
man  being  presumed  to  accept' a  gift  for  his  advantage,  A, 
is  looked  upon  as  the  attorney  of  B.  to  receive  the  pos- 
session for  him;  and  therefore  the  livery  to  A.  enures  to 
the  benefit  of  B,  till  he  disagrees  to  it^ 

If  a  letter  of  attorney  be  made  to  three  jointly  and  se- 
verally, and  two  only  make  Uvery,  this  is  not  good,  because 
not  pursuant  to  their  authority,  for  the  delegation  was  to 
them  all  three,  or  to  each  of  them  separately ;  but  if  tbe 
third  was  present  at  the  time  of  the  livery  made  by  two, 
«  though  he  did  not  actually  join  with  them  in  the  act  of 

livery,  yet  the  livery  is  good;  because  when  they  all  three 
are  upon  the  land  for  that  purpose,  and  two  make  livery 
in  the  presence  of  the  third,  there  is  his  concurrence  to 
the  act,  though  he  did  not  join  in  it  actually,  since  he  did 
not  dissent  from  if". 

This  authority  to  give  livery  may  be  delegated,  (if  by  deed 
indented),  though  the  attorney  be  not  p&rty  to  tbe  deed, 
because  the  attorney  takes  nothing  by  the  deed,  but  has 
only  a  naked  authority  delegated  to  him;  and  therefore, 

*  Perk.  8.  188.  ■  Dyer,  6«;    Rol.  Abr. 

^   Co.  Lit.   49.;  2  Rol.    326.  SeeC0.Lit.52,  b.n.  2, 

Abr.  8.  13th  edit;  Norris  v.  Trist, 

'  Ibid.  2  Mod.  78. 
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since  a  man  may  take  an  estate  in  remainder,  though  he  is  F£0FFM£NT» 
not  party  to  the  deed,  d  fortiori,  one  not  party  to  the  deed  — — 
m^y  receive  a  naked  authority  or  power  by  it^. 

And  the  authority  may  be  contained  in  the  deed  of  feoff- 
ment itself,  if  that  be  by  deed-poll ;  for  one  continent  may 
contain  divers  deeds  to  several  persons ;  but  not  if  the 
feoffinent  be  by  indenture,  unless  the  attorney  be  made  a 
party  to  the  deed^ 

There  are  few  or  no  persons  excluded  from  exercising  Who  may  make 
this  power  of  delivering  seisin ;  for  infants,  femes-covert,  ™'^  ^  ^ 
persons  attainted,  outlawed,  excommunicated,  villeins, 
aliens,  &c.  may  be  attomies ;  for  this  b^ng  only  a  naked 
authority,  the  execution  of  it  can  be  attended  with  no  man- 
ner of  prejudice  to  the  persons  under  these  incapacities  of 
disabiUties,  or  to  any  other  person,  who  by  law  may  claim 
any  interest  of  such  disabled  persons  after  their  death'. 

And  a  feme-covert  may  bo-an  attorney  to  deliver  seisin 
to  her  husband,  and  so  paay  he  in  remainder  be  an  attorney 
to  make  livery  to  the  tenant  for  life  \ 

The  power  of  the  attorney  to  give  livery  must  be  executed 
during  the  bfe  of  the  person  that  gives  it»  because  the  letter 
of  attorney  is  to  constitute  the  attorney  the  representative 
of  his  principal  for  such  a  purpose,  and  therefore  can  con-^ 
tinue  in  force  only  during  the  life  of  him  who  is  to  be 
represented.  And  hence  it  is,  that  if  J.  S.  take  a  letter  of 
attorney  to  deliver  seisin  after  my  death,  it  is  void;  because 
he  cannot  deliver  seisin  during  my  life,  fpr  that  were  plainly 
without  any  authority  from  me ;  nor  can  he  do  it  after  my 
death,  for  the  reason  just  given'. 

But  if  a  corporation  aggregate,  as  a  mayor  and  com- 

■  2  Rol.  Abr.  8,  9  ;    and  «*  Co.  Lit.  52 ;  Perk.  s.  187 ; 

see  Co.  Lit.  52.  1  Co.  Lit.  52,  a;   Perk.s. 

"*  Co.  Lit.  52,  b  ;  sed  vide  198.    So  a  husband  may  be 

conlruj    Dicker  v.'  Roland,  attorney  for  his  wife,  Co. 

Ibid.  n.   4 ;    Hale's  MSS. ;  Lit.  52,  a. 

2  Rol.  Abr.  8,  pi.  12;  and  '  2  Rol.  Abr.  9;  Co.  Lit. 

Mojflev.Eoer,CTo:Blifi.QOS*  52;  Perk.  s.  188. 
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TBOFFMBNTk  mohalty,  ot  dean  and  chapt^r^  make  a  feoflment  and  letter 

of  attorney  to  deliver  seisin,  this  authority  does  not  deter- 
mine by  the  death  of  the  mayor  or  dean ;  but  the  attorney 
may  well  execute  tiie  power  after  their  death,  because  the 
letter  of  attorney  is  an  authority  from  the  body  aggregate, 
which  subsists  after  the  death  of  the  mayor  or  dean,  and 
therefore  may  be  replresented  by  their  attorney ;  but  if  the 
dean  or  mayor  be  named  by  their  own  private  names,  and 
die  before  livery,  or  be  removed  after  livery,  seems  not 
good  •. 

All  these  cases  of  Kvei^  by  attorney  muttt  be  understood 
of  livery  upon  the  land,  for  ati  attorney  cannot  make  livery 
within  view,  because  sueh  liVery  is  made  by  signs  or  words, 
Ibstead  of  the  act  of  delivery ;  besides,  the  power  of  at^ 
fotney  is  to  deliver  the  possession,  but  that  power  is  not 
executed  by  the  livery  in  view,  because*  the  possession  is 
^  i^iot  in  the  feoffee  till  actual  entry  made  by  him,  and  con- 
sequ^nUy  the  attorney  has  not  executed  his  authority*. 

It  is  regularly  true,  that  the  feoffor  must  be  actually  in 
the  possession  of  the  land  at  the  time  of  the  livery  made, 
or  otherwise  the  liv^  will  be  ineffectual  and  void ;  because 
the  design  of  the  livery  is  to  give  notice  of  the  change 
made  of  the  possession,  and  therefore  it  must  be  a  vacant 
possession  that  is  delivered ;  but  it  were  absurd,  that  a 
man  should  be  permitted  to  transfer  to  another  what  he 
has  not  in  himself^  wherefore,  if  a  man  make  a  lease  for 
years,  or  life,  of  his  land,  or  has  his  land  extended  by 
virtue  of  a  statute-merchant,  8tc.  and  makes  a  feoffmc^nt 
and  livery,  the  conusee  or  lessee  being  in  possession  of  the 
latid,  the  livery  is  void ;  because  tiie  land  is  fitted  by  tiie 
lessee ;  and  consequently,  during  the  continuance  of  his 
interesti  the  feo£fee  cannot  deliver  a  vacant  possession ; 
and  fiierefere  the  livery,  which  is  a  solemnity  instituted  to 

•  11  Henry  7,  i§;  14  *  Go.  lit.  52,  b;  ii  Rol. 
H^rt  8, 3  i  Go,  lit.  54,  b ;  Abr .  jj ;  Apriee  v.  R^ers, 
2  Rol.  Abr.  IS.  %  ^^p  ^33- 
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pre  notice  of  thechaDge  of  the  pOBseMioiii  magi  be  void".  fCOfFM£Nt. 
Thtts,  if  there  be  leesee  for  yeftrs  of  a  houee  and  bereral  =" 

doses,  and  the  lessee  and  all  his  servaMs  being  in  the 
house,  the  lessor  enter  into  one  of  the  close8>  and  make  a 
feofflnent  of  it,  and  give  livery^  this  is  a  void  feoffment ;  ' 

because  the  possession  of  part  of  the  thing  demised  is  pos- 
session of  {be  whole>  (br  the  impossibility  that  a  man 
should  be  in  the  actual  possession  of  ev^  part  of  the 
land  at  the  same  time ;  and  consequently  the  lessor  cannot 
take  possession  of  the  ckme^  which  was  filled  by  his  lessee ; 
and  dierefore  th^  liVery  must  be  void,  because  the  feoffor 
had  no  vacant  possession  to  tnmsfer  at  &e  time  of  the 
livery  made  *.  So  it  is>  if  the  lessee  for  years  himself  had 
not  been  in  the  housci  or  any  part  of  the  land,  yet  if  his 
wife,  children,  or  servants,  had  been  on  any  part  of  tiie 
land,  that  were  sufficient ;  but  the  cattle  of  the  lessee 
grazing  upon  the  land.  Without  either  wife  or  servant  on 
the  land,  does  not  fill  the  possession  so  as  to  prevent  die 
lessor  from  entering,  and  making  a  good  livery  to  pass  the 
freehold,  because  the  catde  cannot  be  said  to  continue 
upon  the  hind,  mmo  patridaidif  for  the  benefit  of  tiiek 
master,  as  a  servant  may,  and  in  duty  ought  to  do  ^^  - 

Bat  if  a  nMm  makes  a  lease  for  life  of  lands,  and  after* 
wurds  makes  a  feofifaient  of  the  same  landsy  and  makes 
livery  and  seisin  upoh  the  land,  by  the  assent  of  the  lessee, 
aflttd  in  his  presence,  this  is  a  good  livery  to  pads  the  inhe-* 
tflisiice ;  because  the  lessee's  permitting  the  fedjfot  to  come 
upoft  the  iMd,  iihd  make  hvery,  is  a  sufficient  quitting  of 
the  possession  to  4iim)  either  by  way  of  su^nder,  or  to 
etM3t  a  tenatiey  At  will  in  tiie  feoffor^  t6  malve  the  feoffs 
ment  and  livety  Avore  eflfeelusl  and  valid*.    But  if  the 

*>  Go.  Lit.  48,  b;   a  Rol.  i"  Go*  lit  48;     a  Rd. 

Abr.  3,  4;  7  Hen.  4,  19,  b;  Abr.  4;  Dyer,  18  ;  Bro.tit. 

Dyer^S;  Cro.  £liz.  32a.  ''feoflinent,**66,  but  Moor, 

*•  BettyHodtth'^  case,     a  11,  cent. 

Co.  3i>b;   Moor,  pLfid?;  *  a  Rol.  Abr.  4;    SAep- 

a  ftol.  Abr.  4 ;  Co.  Lit.  48,  b;  herd  v.  Greg,  l>yer,  1 8 ;  Bro. 

Dyer,  18,  b.  tit.  "  Surrender,". 48. 
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lEOFFMENT.  senrant  of  the  lessee  were  only  on  the  land,  the  livery 
m  made  by  the  feoffor,  though  with  the  servant^s  permissioDi 

had  been  void  if  the  servant  continued  in  possession  at 
the  time  of  the  livery  made ;  for  while  the  servant  continued 
in  possession,  it  must  be  only  for  the  use  and  benefit  of 
him  that  placed  him  there ;  and  consequently,  the  posses- 
sion of  the  servant  must  be  looked  upon  as  the  possession 
of  the  master ;  and  therefore  the  livery  must  be  void,  be- 
cause it  could  not  deliver  a  possession  which  was  still  filled 
by  the  master,  and  which  the  master  never  consented  to 
•part  with;  and  the  permission  of  the  servant  will  not 
admit  of  such  a  construction  as  viras  made  in  the  precedent 
case,  because  the  servant  haying  no  interest,  but  in  right 
of  his  master,  could  neither  iftake  a  surrender,  nor  a  te- 
nancy at  vnll  to  the  feoffor^.  But  it  has  been  holdeu, 
where  a  man  made  a  lease  for  years  of  a  house,  and  after- 
wards made  a  feoffinent  of  it,  with  a  letter  of  attorney  to 
make  livery,  and  the  attorney  came  to  the  house  to  make 
livery  in  the  absence  of  the  lessee,  and  found  nobody  in 
the  house  but  the  servant  of  the  lessee,  who  quitted  the 
possessipn  of  the  Jiouse  at  the  desire  of  the  attorney,  and 
then  the  attorney  made  livery,  which  the  mastier  approved  of 
at  his  return,  saving  his  term;  that  this  was  a  good  livery, 
because  here  the  servant  actually  quitted  the  house,  and 
thereby  the  attorney  had  a  vacant  possession  .to  deliver  to 
the  feoffee :  so,  if  the  attorney  had  found  the  lessee  him* 
self  upon  the  land,  and  had  entered  and  ousted  him,  and 
then  made  livery,  that  had  been  good  to  pass  the  free- 
hold ;  for  though  the  ouster  had  been  a  tortious  act,  yet 
the  possession  became  thereby  vacant,  and  consequentlyi 
by  the  livery,  might  be  deUvered  to  the  feoffee  ^. 

And  in  cases  where  the  feoffor  is  not  in  the  actual  pos- 
session, yet  if  he  may  enter  at  pleasure,  as  where  the  land ' 
is  in  the  occupation  of  a  mere  tenant  at  vnll,  or  at  sufier- 
ance,  his  feofiinent  and  livery  will  be  good^ ;  for  the  feoffor 

*  2  Rol.  Abr.  5.  *  See  cases  cited.  Bacon's 

*  J>yer#  363,  a;    2  Rol.    Abr. « Feoffment," 8vol edit. 
Abr.  s;  Moor,  gi.  153. 
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having  a  power  to  reduce  the  whole  into  hia  actual  posses-  feoffment. 
sion  at  his  will ;  the  very  act  of  feoffment,  witli  the  livery, 
may  reasonably  be  taken  to  be  a  determination  of  his  will 
to  take  the  possession,  since  the  livery  and  feoffment  would 
be  invalid,  unless  he  were  in  possession'. 

If  husband  and  wife  be  seised  of  land  in  'fee,  and  the 
husband  make  a  feofiinent  of  the  whole,  the  wife  being 
upon  die  land,  yet  the  livery  shall  pass  the  land,  because 
the  husband  had  the  whole  possession,  either  in  his  own 
right,  or  in  ri^t  of  his  wife;  and  therefore  could  deliver 
it  over  by  the  investiture,  though  the  wife  should  disagree 
toit% 

If  a  man  makes  a  lease  for  life  to  A,  and  after  makes  a 
feoffinent  and  livery  to  A,  of  the  land  in  lease,  this  is  a 
good  livery  and  feofiment ;  for  though  the  land  was  in 
lease  to  A,  y^t  his  acceptance  of  the  feofiment  and  livery 
amounts  to  a  surrender,  ut  res  magis  valeat ;  and,  conse- 
quently, the  feofibr  has  thereby  possession  to  transfer  by 
the  livery  to  the  feoffee  ^ 

The  ancient  mode  of  making  a  feoffinent  and  giving  Wiien  teveni 
livery  before  the  parei  of  the  manor  where  the  lands  lay,  by  one  livery, 
being  found  too  much  to  straiten  the  transferring  the 
possession,  it  was  found  necessary  to  admit  "the  testimony 
of  strangers;  and  this  came  afterwards  to  be  established 
for  the  conveniency  of  it ;  and  because  all  men  of  the 
county  assembled  at  the  county-court,  in  order  to  deter- 
mine disputes  relating  to  the  whole  county,  as  the  tenants 
of  the  manor  did  at  their  court-baron ;  and  because  there 
lay  an  appeal  from  the  court-baron  t%>  the  county-court,  so 
that  the  pares  of  the  county  were  thereby  ultimately  to  de- 
termine of  all  things  relating  to  the  particular  manors,  it 
seemed  the  more  reasonable  to  admit  the  pates  comitatus 
to  attest  the  investiture,  through  any  particular  maiior,  and 
uiidi£feiently  through  the  whole  county ;  and  hence  it  came  ' 

*  2  Rol.  Abr.  5.  '  a  Rol.  Abr.  495 ;  Dyer, 

•  a  Rol.  Abt.  6 ;  Perk.  s.    358  {  Moor,  63?. 
a«3. 

vol..  ifi  H 


l62  ELEMENTS  OF         [BOOK  III.   PART  J. 

FEOFFMENT,  tp  be  admitted,  and  so  the  \aw  contmuefi,  thai  if  a  man 

seised  of  lands  in  several  villages  in  one  connty,  makes  a 
feoffment  of  the  whole,  and  gives  seisin  of  parcel  of  Ihe 
landa  in  one  town,  in  the  name  of  all  the  lands  iz^  that 
town  and  in  the  other  towns,  that  all  the  lands  of  the 
feoffor  lying  in  that  county  shall  pass»  as  well  as  if  tliere 
had  been  livery  given  in  each  town*.  But  if  a  man  having 
lands  in  two  counties  makes  a  feoffment  of  both,  and  gives 
livery  of  the  land  in  one  counly^L  il^  Ui^  name  of.  all,  the 
land  in  the  other  county  shall  not  pass,  because  there 
was  no  relation  or  dependance  between  one  county  and 
^mother,  as  there  wus  between  the  several  manoi)i  and 
«onnfy-court^  for  one  county  having  no  power  or  juris- 
diction over  anodier,  the  parts  of  one  were  reasonably  pre* 
Bumed  to  be  ignorant  of  what  was  transacted  in  the  other ; 
and  therefore  the  investiture,  which  passed  the  land  in  one 
county,  was  ineffectual  to  carry  the  lands  in  the  other, 
because  that  investiture  could  be  only  a  notoriety  to  the 
pares  of  the  county  where  it  was  made ;  and  consequently, 
there  having  been  no  notice  given  to  the  pares  of  the  other 
county,  by  any  solemnity  of  the  transferring  of  the  pos- 
session,  the  possession  must  reside  where  it  was  placed 
by  the  last  investiture  ^.  If,  however,  a  manor:  extend  into 
two  counties,  and  the  feofiment  be  made  of  the  whole 
manor,  and  livery  only  in  the  part  lying  in.-  one. county,  in 
the  name  of  the  whole  manor,  the  whole, manor  shaU  pass^ 
^cause  the  invcSstiinre  is  a  notoriety  equally  to  all  tbe^psrey 
of  that  manor  of  the  transmutation  of  tiiie  possessiou;  and 
though  they  live  in  differait  counties,,  yet  they  rosjude.  tn 
eodem  ierrkmo  ab  eotkm.feudam  habfHiU;  and  tharefore 
are  presumed  to  be  conusant  of  eveiji  thing  done  wiihia 
the  territory  or  manor  to  which  they  belong  ^^ 
Serera]  pertons  And  in  some  cases,  several  penons  may  take  by  one 
oae  Jifcrj.        livery ;  as,  where  a  feoflSnent  is  made  to  several  persona,  as 

to  A.  and  B,  and  livery  to  one  of  them  in  the  absence  of  the 

»  Co.  Lit  263,  a ;  ^  RoL        *  Perk,  227;  2  Rol.  Ab- 1 1 . 
Abr.  11.  '  Perk,  s.  229. 
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otheri  it  willy  if  made  in  tlie  name  of  both,  be  good  to  pass  FEOFFMENT, 
the  estate  to  both;  because  the  parties  being  united  in  a  "^ 

deedy  they  all  take  as  one ;  therefore  livery  to  one,  in  the 
name  of  the  rest>  is  an  actual  delivery  to  them  all;  besides, 
in  the  case  of  such  feofiinent  by  deed,  A.  may  be  looked 
apoB  as  the  attorney  of  JB.  to  receive  livery ;  and  therefore 
the  estate  will  immediately  vest  in  J3,  because  every  man 
it  j^remaiiied  to  assent  to  a  grant  for  his  advantaged 

IV.   Or  TUB  Eff&ct  and  Opbbation  of  a 

Fboffmbnt. 

Tit  nature  of  a  feoffihent,  by  reason  of  the  delivery  Of  the  effect 
to  the  feoffee,  either  actually  or  symbolically,  of  the  lands  of  a  feoffment. 
^nfeolFed^  i^  to  pass*  the*  immediate  possessibn,  whether 
die  feoffor  have  any  estate  in  the  land  or  not.  If,  there- 
fore, a  tenant  for  life  or  years  only  of  lands,  enfeoff  them 
to  another  in  fee,  it  will  prim&fatie  be  good,  and  put  the 
owner  of  the  inheritance  to  prove  his  title '.  Hence,  as  is 
(Observed  in  l3ie  Touchstone  of  Common  Assurances, 
(p.  204,)  this  not  only  is  the  most  anciebt  kind  of  convey- 
ance, but  is  also  the  best  and  most  excellent  of  all  others, 
and  in  some  respects  doth  excel  the  conveyance  by  fine  or 
recovery  :  foir  it  is  of  that  nature  and  efficacy,  by  reason 
alsa  of  the  livery  of  seisin  inseparably  incident  to  it,  that 
it  cleareth  all  disseisins,  abatements,  intrusioiis,  and  other 
wrongful  and  defeasible  titles,  and  reduceth  the  estate 
dearly  to  the  feoffee,  when  the  entry  of  the  feoffor  is  law- 
ful, whScli  neither  fine,  recovery,  nor  bargain  and  sale,  by 
deed  indented  and  inrolied,  will  do,  when  the  feoffor  is 
out  of  possession  "^4  And  it  not  only  passes  the  present 
estate  of  tiie  feoffor,  but  bars  and  excludes  him  of  all 

^  Co.  Lit.  49,  369;    2  "  Co.  Lit.  49,  237;  i  Co, 

Venfc  20«,  205 ;    5  Co,  95;  111,  112,  121;  6  Ibid.  70; 

2RoL.Abr.  9;  2/Leon.  23,  Plow.  423,  414, 554 ;  Perk. 

Mutton's  case.  s;  210;  1  Salk.340;  2  Blac. 

'  Lit.  s.  611,.  6^8;  2  Inst.    Com.  357. 
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FEOFFMENT,  fature  right,  and  possibility  of  rights  to  the' thing  enfeoffed; 
— ""■"""""""^  and  if  he  have  any  rent,  common,  or  the  like,  in  or  out  of 

the  land,  it  is  extinguished  and  gone  by  the  feoffment.    It 
also  bars  the  feoffor  of  all  coUateral  benefits  touching  the 
land,  as  conditions  of  re-entiy,  &c.  powers  of  revocatioD, 
writs  of  error,  and  the  like :  if,  therefore,  a  man  convey  his 
land  upon  condition,  or  with  power  to  revoke  it,  and  after- 
wards make  a  feofiment  of  the  land,  he  is  for  ever  barred  of 
taking  advantage  of  the  condition,  or  power  of  revocation: 
'ISO  also  does  it  bar  and  destroy  all  contingent  remainders 
•depending  upon  particular  estates,  in  like  manner  as  a  fine 
.  or  recovery":  for  the  feoffinent  and  ]iveiy  are  much  fa- 
voured  in  law,  and  shall  be  construed  most  strongly  against 
the  feoffor,  and  in  advantage  of  the.  feoffee  :  because  it  is 
«o  solemnly  and  publicly  made,  it  is  of  all  other  convey- 
ances most  observed  in  itn  execution,  and  therefore  best 
remembered  and  proved  ^ 
vnier^afeoff.       Though  a  feoffinent  has  invariably  been  admitted  to 
MTniactoaldL  Operate  as  a  disseisin,  yet  it  has  been  a  subject  of  much 
Mniiu  discussion,  what  possession  is  required  in  the  feoffor  to 

make  ids  feoffment  an  actual  disseisin  of  the  freehold,  and 
not  merely  a  diteeisin  at  the  election  of  the  party;  Mr. 
Butler  has  presented  the  student  witli  a  fi^l  iitvestigation 
of  the  abptrusei  but  by  no  means  useless,  leaniiiig  upon 
this  subjects 

,  And  he  observes,  that  it  seems  to  be  admitted  by  the  court, 
in  the  case  of  Taylor  v.  Horde  %  that  originally  no  greater 
estate  was  required  to  be  in  the  feofifor  than  mere  pos- 
session. This  they  attribute  to  the  solemnities  originally 
attending  both  the  admission  of  tenants  into  the  tenure, 
and  the  transfer  of  the*  fee.  But  it  seems  to  be  their 
opinion,  that  since  most,  if  not  all,  of  these  solemnities, 

"  Archer'scBse,  1  Co.  66, b;  ^  See  Co.  Lit.  330,  b,  n. 

Lit.  Rep.  160.  (1) ;  and  see  2  Saund.  Uses 

**  See  Shep.  Touch,  aoo ;  and  Trusts,  24. 

9  Saund.  Uses,  14 »  i  Leon.  «  1  Bro.  6o« 
33i  pl-  40 ;  Hob.  337. 
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have  been  dispensed  with,  the  peculiar  efficacy  of  a  feoff-  I'EOTFMENT. 
ment  has  been  lost-    This  has  certainly  been  the  case  in  ' 

one  very  remarkable  instance.   Lord  Chief  Baron  Gilbert^ 
in  his  Treatise  of  Tenures  %  observes,  "  that  the  feoffee  of 
the  disseisor  that  came  in  by  title,  after  a  year  and  a  day 
was  expired,  was  anciently  held  to  have  right  of  pos- 
session, and  to  put  the  disseisee  to  his  writ  of  entry, 
because  the  feoffee  came  in  by  title.     Hence,  writs  of 
entry  against  the' feoffee  in  the  per  and  cut:  but  this  was 
not  held  so  in  respect  of  disseisors,  because  they  them- 
selves, being  th^  wrong-doers,  had  no  law  in  their  favour,, 
lest  it  should  encourage  such  injuries.    But  afterwards, 
as  feoffinents  became  more  secret,  and  nothing  paid  to  the 
lord,  then  they  thought  it  too  hard  such  feoffinents  should 
alter  the  right  of  po^ession ;  and  therefore  they  construed 
the  feoffee  that  came  in  by  his  own  act  to  be  a  wrong- 
doer, and  not  to  alter  the  right  of  possession  "  '  But  it   ' 
will  be  difficult  to  find  another  instance  in  which  feoff- 
ments have  lost  their  efficacy.    The  arguments  brought 
to  prove  that  they  have  lost  their  efficacy  in  creating  an 
estate  of  freehold,  when  it  is  not  in  the  feoffor  at  the  time 
of  the  feoffinent,  are,  1st,  that  livery  is  not  made  now 
with  the  solemnity  with  which  it  was  made  formerly ;  2dly, 
that  the  passages  in  the  books,  which  speak  of  feoffments 
by  tenants  for  years,  and  others  having  estates  less  than 
fi^hold,  creating-  estates  of  freehold  in  the  feoffee,  by 
disseisin,  are  to  be  imderstood  as  referring  only  to  a  dis- 
seisin by  election ;  but  both  these  objections  have  been 
very  ably  and  satisfactorily  confnted  by  Mr.  Butler  in  his 
aniiotalions  upon  the  ist  Institute  of  Lord  Coke*.    For 
with  respect  to  the  first,  he  adduces  the  most  decisive 
evidence,  ''that  from  the  reign  of  Henry  II,  to  the  present 
time,  the  courts  of  judicature  and  the  writings  of  the  pro- 
fessoTB  of  Ae  law,  are  perfectly  agreed  in  considering  feoff- 
ments as  made  witb  the  same  ceremonies,  and  attended  witli 
the  same  efficacy  and  operation  :"^  whence  he  conclud^s^ 
'  P.  43.  •  33o>  b. 

M   3 


|60  ELEMENTS  OF  [bOOE  1%^*  PA^T  L^ 

lEOFFBfENT.  that  it  can  be  no  argument  s^inst  their  having  the  effi«* 
'  cacy  and  operation  contended  for  in  the  particnlar  instance 

.  in  question ;  that  at  a  period  anterior  to  that  mentipn£4 
here,  they  were  made  (if  that  really  was  the  case)  with 
more  notoriety  and  ceremony  than  th^y  are  now.  Aii4 
as  to  the  second  objection^  that  the  passages  in  th^  book^ 
which  speak  of  tenants  for  years  and  others  haviaif  estates 
less  than  of  freehold  creating  estiedss  of  fiMliold  in  the 
feoffee  by  disseisin,  are  to  be  und^rstood  as  referring  only 
to  a  disseisin  by  election ;  he  obsenres^  that  by  a  disseisin  at 
the  election  of  the  party,  is  not  to  be  undeistood  ai^  act 
which  in  itself  is  a  disseisin^  but  which  the  party  suHpose4 
to  be  disseised,  may^  if  he  pleases,  consider  as  not  aipoiintr 
•  .  ing  to  a  disseisin :  on  the  contrary,  every  act  which  is 

susceptible  of  being  made  a  disseisin  by  election,  is .  np 
disseisin  tiU  the  party  in  question,  by  his  election,  makef 
it  such.    It  follows,  therefore,'  that  every  act  which  is  8ai4 
by  the  writers  to  produpe  an  immediate  disseisiii,  neeesr 
sarfly  implies  an  actual  disseisin*    Now  we  find,  that  the 
disseisins  produced   by  fi^flbients  instantly   gi^ye    the 
feoffee,  against  every  person  but  the  disseisee,  an  vpiune^ 
diate  estate  of  freehold,  with  all  the  rights  and  ipc^d^nts 
annexed  to  it.    The  wife  of  the  feoffee  becai^fi  immediately 
entitled  to  her  dower ;  the  husband  of  the  feoffee  to  his 
curtesy  ^  an4  t|ie  descent  upon  the  heir  of  t^e  fepffise  in^* 
mediately  tpo^  ^vfay  the  entry  pf  the  djspeis^.    ^Ftiis  9s 
the  constant  language  of  the  bop^,  ^ben  Ij^ey  m^/ik 
generally  of  disseisins.    No^  t^e  bpolpi  m^e  i^q  ^fr 
ference,  whether  the  fp<#ftent  ip  ^na4e  by  ^  BPW»  m^ 
of  an  estate  of  fteeholcj,  or  by  *  PfWi^lW^  W^ 
bare  possession,  fts.  tenant  %  ^eafff,  ^will,.  pr  Iqt  V^r 
ferance.    Practc^  says^i  t^at  im)nf!(MateIy  q^qn  the.  fo- 
ment the  estate  become^  the  prqpfarfy  of  ^e  feflfEbf, « 
between  him  aqd  the  fepffoi^  aqd  eyery  otjhpf  FfqWHfc 
except  the  rigl^tful  oyoier^  that  a  loii^  ^d  wint^stoBl^ 
possession  of  a  certai^  ctofc^tf pi]\,  xpfi  mftke  (^  titLf^  of  ^ 
feoffee  good  even  against  the  rightful  oiiines ;  that»  to  pre- 
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YOBki  this,  the  donor  must  restore  hit  own  eeisin.    But  iS  nof fmenjv 

the  fe<^e  in  this  case  were  only  adiBseisor  at  the  election  *  "    '  ' 

of  the  diBseifiee^it  would  follow,  that  he  was  notadis- 
seiflor  tin  the  right  owner  made  lum  such  by  his  dectibn  ;. 
and  therefore,  that  the  fee  would  not  be  in  him^  if  the 
rightfol  owner  did  not  elect  to  make  hin^i  a  disseisor. 
Aooording  to  this  doctrine^  if  the  feoffee  of  tenant  fop 
yean^  or  any  other  person  making  aleoffinent  without^  aa 
estate  of  fineehold  an  him,  died  inr  the  life  of  the  ri^tfiil 
owner  of  the  estate,  the  estate  would  not  be  sulgect  tor 
dower  or  curtesy,  nor  would  the  entry  of  the  rightful 
owner  be  taken  away.  But  we  find,  Aat  in  all  cases  in 
which  onr  law-writers  treat  of  disseisins  .made  by  feoff- 
ments, they  consider  it  as  a  matter  of  course,  that  the 
estate  of  the  feoifee,  immediatdy  became  an  estate  of 
freehold,  with  alls  the  qualities  and  rights  of  a  freehold 
estate  annexed  to  it«  In  every  stage  of  our  law,  the  mos^. 
modern  as  well  as  the  most  ancient,  the  peculiar  operati6nu 
of  a  feoffiuent,  as  to  the  divesting  of  estates,  destruction 
of  contingent  remftind«rs,  and  extinction  of  powers,  ha» 
been  recognized.  Citations  and  arguments,  to  pf ove  the- 
point  before  us,  might  be  easily  multiplied ;  but  they  shall 
be  concluded  herfe,  by  some  observations  upon  the  allowed 
eftct  df  a  fine  levied  by  a  tettant  for  years,  olr  even  by 
a  tenant  at  sufferance,  who  has  previously  mad^  a  feoff* 
ment  No  point  of  our  law  is  more  clearly  settled^  than 
that  naless  some  one  of  the  parties  to  a  fliie  has  an  estate 
of  fiMhdd  in  the  lands  of  which  it  is  levied,  it  is  totally 
void  as  to  all  strangers,  and  may  be  avoided  at  anytime  by 
the  plea,fti^^flsi^ii»  niUl  JuAuenmi^  Now,  supposing 
a  tenant  for  years  to  make  a  feoffikient,  and  the  feoffee 
aflorwatds  10  If^T*  a  fine,  it  is  dear,  that  the  fine  woold  be 
wifliotit  eibet,  miless  the  feoffinebt  gavd  him  aa^  estate  of 
ftedKfidi    Bat  in  tfie  eaae  of  Whalkjf  v.  Tanend^,  it  waa 

'  1  Vent.  341  i   Sir  Thomu  Raymond,  219,  ^  Leon» 

»«  4 
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FEOFFMENT,  settled^  that  wher6  a  fine  is  levied  in  this  manner,  the  fine. 

■"*■""■""■*"■*"  urill  bar  the  lessor  at  the  end  of  five  years  after  the  expi- 
ration of  the  ierm ;  which  could  not  be  the  case  unless 
the  feoffinent  had  previously  created  an  estate  of  freehold". 
Upon  the  whole,  therefore,  be  submits  to  the  reader's  con-, 
sideration,  ist,  that,  as  feofiments  have  not  been  made 
from  the  reign  of  Henry  II,  to  the  present  time,  with  any. 
other  solemnities  than  those  with  which  they  are  made  at 
present,  every  operation  and  efficacy  which  has  been  con- 
stantly and  uniformly  allowed  or  ascribed  to  them  by  the* 
courts  of  judicature,  or  writers  of  authority  ootemporary* 
with  or  subsiequent  to  that  monarch's  reign,  down!  to  the* 
present  time,   ought,  notwithstanding  the  objection  that 
they  are  nol^now  made  with  some  of  the  solemnities  with 
which  they  are  said  to  have  been  made  in  their  very  ear-^ 
liest  institution,  to  be  allowed  and  ascribed  to  them  now : 
ddly,  that  by  the  passage  cited  from  Bracton,  and  the 
other  authorities  cited  or  referred  to  by  him,  it  appears, 
that  the  disseisin  produced  by  feoffinents  must  be  under- 
stood to  be  an  actual  disseisin,  and  not  a  disseisin  merely 
at  the  election  of  the  party :  sdly,  that  in  many  of  .these 
authorities  it  is  most  expressly  mentioned,  and  in  all  of 
them  it  must  be  implied,  that- however  slender,  bare,  or 
tortious  Ihe  possession  of   the  feofibr  is,  his  feoffinent 
necessarily  and  unavoidably  vests  the  freehold  in  the 
feo£Pee,  till  the  disseisee  by  entry  or  action  restores  his 
possession :  4thly,  that  copyholders,  tenants  for  yeais,  by 
elegit,  statute-merchant,  statute-staple,  at  will,  or  by  suf- 
ferance, are  all  considered  to  have  the  possession  of.  the 
estate,  and  that  they  may  by  feoffinent  vest  an  actual 
estate  of  freehold. in  the  feoffee :  5thly,.that  a  fine  may  be 
levied  of,  or  a  coamion  recovery  sufiered  upon,  this  estate 
of  freehold :  6thly,  that  the  feoffinent  so  ezecttted»  the 
fine  so. levied,  and  the  recovery  so  suffei^,  are  imme- 
diately good  against  every  person  except  the  rightful 


"  Co.  Lit  330,  b ;  and  Doe  v.  Prosier,  Cowp.  217. 
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owner :  and  jibSy,  that  in  process  of  time  they  become  feoffment. 
good  against  the  owner  himself*.  = 

This  doctrine  may  be  illustrated  by  applying  it  to  a 
case  which  not  nnfirequently  happens :  suppose  A.  to  be 
possessed  of  a  mortgage  term  of  one  thousand  years  under 
a  decree  of  foreclosure,  and  it  cannot  be  ascertained, 
owing  to  the  length  of  time  since  it  was  created,  in  whom 
the  reversion  in  fte  is  subsisting  (i),  in  this  case  A.  by 
executing  a  feoffinent  and  levying  a  fine  of  the  land, 
may  acquire  the  absolute  fee-simple  after  five'  years  non- 


'  See  Co.  Lit  ub.  supra ;  and  2  Saund,  Uses  and  Trusts, 
17.  (9). 


(1)  If  the  reversioner  be  known'  to  whom  rent  is  imid 
or  service  performed,  the  feoflSnent  will  be  deemed  nau- 
doleht  against  the  reversioner,  by  reason  of  the  privity  be- 
tween him  and  the  reversioner,  and  inoperative.  See  3  Co. 
77,  a ;  and  see  BranMyn  v.  Onl,  1  Atk«  571 ;  and  WhaOey 
V.  Tancred^  1  Vent.  941 ;  T.  Raym.  219;  Shields  v. 
AtHrn,  3  Atk.  141,  339,  563;  Forrfrtt^.  Windham^  8 
Ves.  481 . 

(2)  In  a  case  of  this  kind  it  is  usual,  and  seems  advisable 
prsfiously  to  the  feoffinent,  to  assign  the  term  to  a  trustee 
m  trust  to  attend  the  inheritance,  not  however  generally, 
but  as  acquired  by  the  feoffinent  and  fine.  The  uses  of  the 
feoffiment  and  fine  may  then  be  declared  either  to  the  feofTor 
or  a  purchaser.  See  3  Saund.  Uses,  26 ;  and  Sugd.  Vend. 
It  Pur.  129,  n.  (8). 
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GIFT. 


.    CHAP.  IV. 

OF  A  GIFT. 

1  HIS  woid|  in  its  itiost  extensiTe  aignifioatian,.  io^KMrts 
geneially  ^e  transferring  of  the  property  ot^  thing  front 
one  to  another^  and  is  tibereibre  of  a  laxgar  extent  than  a 
feoffinenty  which  is  always  applied  to  corpoxeal  and  ijn« 
moveable  things  only ;  but  this  is  equally  appticaUe  to 
moveable  things,  aif  cattle,  household-stuff,  &c.  ti^eprcK 
perty  of  which  may  be  altered  as  well  by  gift  as  by  sale  or 
grant.  And  in  this  latter  sense  a  gift  is  said  to  be  som^ 
times  by  the  act  of  the  party ;  as  when  a  man  voluntarily 
gives  a  thing  to  another :  and  sometimes  by  act  of  law ;  as 
#hea  a  woman  is  mariied,  or  <me  is  made  «0ci|tbr  tp  ^mother ; 
in  which  Cjftses  all  the  goods  of  the  woman  are  given  by  the 
law  to  the  husband,  an4  those  of  the  testator  to  l^s  exe- 
cutor* ^  if  a  man  t^^  my  goods  ^H  a  fi^spasaer,  ^ad  I 
receverdamagei  for  them  upoxi  a  siiit  in  law;  in  this  case 
liielaw  gives  him  the  property  of  the  ^ods,  because  he 
hs;9  paid  for  them\  But  a  gift  is  somi&time?^  and  Ji^ore 
piopeily^  taken  in  a  stricter  sense^  and  apjiiied  to  a  oon- 
veyipice  or  passing  of  an  estate  to  anoihet  in  taO,  as  feofi^ 
ment  is  to  tbat  of  an  esiate  ia  fee.  and  leai^e  to  that  of  ail 
estate  for  life  or  y^ass  \  In  iim  §ap§e.it  ]dii|er8  in  nothij^g 
from  a  feotEaient,  but  in  the  nature  of  the  esti^  panrfng 
by  it :  for  the  operative  words  of  conveyance  in  this  case 
are  db  or  dedii  and  gifts  in  tail  are  equally  imperfect  widi- 
out  livery  of  seisin,  as  feofiinents  in  fee-simple  ^  (i).    And 

•  Shep.  Touch.  226.  *  lit.  s.  59. 

^  Ibid. ;  Shep.  Prac.Couns. 
1,3. 


(1)  A  gift  is  sai4  by  Coke,  1  Rep.  61,  to  be  good  by  the 
common  law  without  livery,  though  not  by  the  civil  law; 
but  this  it  diould  seem  can  be  understood  only  of  property 

ttot 
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this  is  the  only  distinction  that  Littleton  seems  to  take,  GIFT, 
when  he.says  \  '*  it  is  to  be  un^Jerstood  that  there  is  feoffor 
and  feoffee,  donor  and  donee,  lessor  and  lessee/'  viz. 
feoffor  is  applied  to  a  fepflbient  in  fee-simple ;  donor  to  a 
gift  in  tail;  and  lessor  to  a  lease  for  life,  or  for  years,  or 
at  wills 

It  is  distinguishable  from  grants  and  other  modes  of 
transfer  in  its  being  properly  a  yoluhtaiy  conveyance ; 
that  IB,  a  conveyance  not  founded  on  the  consideration  of 
money  or  Mood,  and  being  therefore,  in  general,  without 
either  a  good  or  a  valuable  consideration,  it  is  seldom 
better  than  of  dubious  efficacy;  as  it  will  be  yoid  €w 
against  all  persons  who  were  creditors  of  the  donor  at  thd 
time  of  the  gift;  but  against  subsecjuent  qre^itors  it  will 
be  good. 

This  species  of  assurance  will  be  further  noticed  und^r 
the  next  head. 

^  lit  B.  g].  <•  «  Blac-  Com.  316. 


not  susceptible  of  livery,  for  as  no  use  can  arise  upon  it  fcMr 
want  of  a  consideration,  (and  where  there  is  a  consideration 
it  is  more  propevly  a  ^^m^)  livery  is  evidently  necessary, 
as  it  is  ill  respec^t  of  giftp  ^  all  corporeal  things  in  posses^ 
sion  c^  the  ^0x191  wljteA  t)ie  gift  is  mad^ 
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CHAP.  V. 
OF  A  GRAIIT. 

GRANT.      XN  treating  of  a  grant,  we  may  consider, 

L  Its  Natube. 
II.  Who  mat  convey  by  Obant*. 
IIL  What  may  be  the  Subject  of  a  Geant. 
IV.  What  Wobds  abb  necessaby  to  constitute  a 

GbANT  :   AND, 

V.  The  Opebation  of  this  Assubancb. 


I.  Of  thb  Natube  of  a  Gbant. 

.  A  6B ANT^  in  the  original  and  regular  signification  of 
the  wordy  is  a  conveyance  or  transfer  of  incorporeal  hero- 
ditamenta  (i),  of  which  no  livery  can  be  had,  such  as 
advowsons,  rents^  commoosi  reversions,  &c.  which  are 
therefore  said  to  lie  in  grant,  and  not  in  livery  %  being  ^  rei 
corporalis  depenona  in  personam,  de  numu  in  manum  tram^ 
tation,  out  pouemonem  induction  sed  res  ineorparaks,  qsus 
sunt  ipsumjus  rei  vel  corpari  isiharens,  tradiiionem  nonpar 
timiiur  \  "  .These  things  therefore  pass  merely  by  ddi very 
of  the  deed:  and  in  seigniores,  or  reversions  of  lands,  such 
grants  (together  with  the  attornment  of  the  tenant  whilst 
attornments  were  requisite)  were  held  to  be  of  equal  noto- 
riety with,  and  therefore  equivalent  to,  a  feoffinent  and 
lively  of  lands  in  the  immediate  possession  of  the  grantor  *. 
'And  as  lively  of  seisin  could  not  be  had  of  incorpoteal 
hereditaments,  the  transfer  of  them  was  always  made  by 


*  Co.  lit  g,  a.    173,  a.       *  See  aBlacCom.  316; 
33a,a;Shep.Prac.Couns.a.    Go:   lit   38^,  a,  n.   (i); 
^  Brae.  fib.  a,  c.  18.  Feame's  Posth.  Works,  11. 


(1)  See  of  the  definition  and  properties  of  incorporeal 
hereditaments,  Feame's  Postfa.  Works,  1  u 
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writing,  in  order  to  prodace  th^t  notoriety  in  the  transfer      GRANT, 
of  them,  which  waa  produced  in  the  transfer  of  corporeal  ' 

hereditaments,  by  delivery  of  the  possession.   But,  except  DiiRwww  be- 
thatafeoffinent  was  usedforthe  transfer  of  corporealheredi-  feoffment, 
taments,  and  a  grant  was  used  for  the  transfer  of  incorporieal 
hereditaments,  afeoffinent  and  a  grant  did  not  materially 
differ,  und  the  words  deJti.  et  concern  were  equally  used  as 
the  operatiye  words  of  both  '.    Such  was  the  original  dis- 
tinction between  a  feoffment  and  a  grant ;  but,  from  this 
real  difference  in  their  subject  matter,  a  difference  was 
supposed  to  exist  in  their  opemtion.    A  feoffiodent  visibly 
operated  on  the  possession ;  a  grant  could  only  operate  on 
the  right  of  the  party  conveying :  now,  as  possession  and 
freehold  were  'synon^ous  terms,  no  person  being  consi* 
dered  to  have  the  possession  of  the  lands  but  he  who  had 
himself,  or  held  for  another,  at  least  an  estate  of  f^r^hold 
m  him,  a  conveyance  wbich  was  considered  as  transferring 
the  possession,  must  necessarily  be  considered  as  trans- 
ferring an  estate  of  freehold ;  or,  to  speak  more  accurately, 
as  transferring  the  whole  fee.    But  this  reasoning  could 
not  apply  to  grants ;  their  essential  quality  being  that  of 
transferring  things  which  did  not  lie  in  possession;  they 
therefore  could  only  transfer  the  right;  that  is,   could 
only  transfer  that  estate  which  the  party  had  a  right  to 
convey.    It  is  in  this  sense  we  are  to  understand  the  ex- 
pressions which  frequently  occur  in  our  law  books,,  where 
they  describe  a  feoffment  to  be  a  t&rtiaus,  and  a  grant  to 
be  a  harmless  conveyance.    Thus*  from  a  difference  in  the. 
quality  of  the  hereditaments  conveyed  by  those  two  modes 
of  conveyance,  a  difference  has  been  considered  to  exist 
in  their  operation®  (i). 

'  ^Blac.  Com.  317;  Co.        *  Co.lAUtib.sup.  ' 
lit  271,  b,  n.  (1). 

(1)  A  great  part  of  Mr.  Knowler's  celebrated  argument 
in  the  case  of  Taylor  on  the  demise  of  Atkins  v.  Horde, 
turns  on  this  distinction.    See  i  Burr,  gs. 
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GBANT.  So  there  can  be  no  general  occupant  of  things  wkicb 

lie  iD  grant,  and  which  cannot  pass  without  deed,  aa  i^ente* 
^  Sec/ because  these  things  having  no  natural  existence,  but 
consisting  purely  in  the  agreement,  and  depending  on  the 
institution  of  the  society,  for  their  existence,  no  man  can 
enter  to  possess  them;  besides,  as  these  things  are  framed, 
and  have  their  existence  by  the  municjipal  laws  of  the  na^ 
tion ;  so  those  laws  have  established  the  soleatoity  of  a 
deed  to  transfer  them*  , 

11.  Wbo  may  convmt  by  Gbant. 

Who  may  con-       It  hfts  been  before  observed,  that  no  one  can  Cbnveyby 
^  feoffmaiA  who  has  not'  al  pfeseni  estate  of  freehold  in  an 

hereditament  Of  a  corporeal  nature,  beciause  of  the  opera- 
tion of  a  feoffijient  being  by  delivery  of  the  possession ; 
but  neidier  corporeaCfy  lior  possession  is  necessary  for  the 
operation  of  a  granf,  this  species  of  deed  transferring,  ad 
we  haVe  before  ObseiVed*,  the  rigfit  only  of  tiie  grantor  to  th^ 
thing  granted,  and  whether  that  right  be  to  the  present  oi* 
future  possession.  Hends,  a  person  entitied  to  an  estate 
inco^porealf  whether  ih  possession  or  not ;  or  corporeal,  if 
in  remainder  or  reversion,  may  transfer  it  by  grants  The 
grantbr  Must,  however,  (contrary  to  what  has  b^en  said  of 
a  feOffineikt),  have  a  right  to  the  thing  granted :  if,  there* 
ft)it,he  have  no  ri^tto  it  at  the  time,  although  he  should 
afterwards  become  possessed  of  it,  it  will  not  pass  by  a 
pile vious  grant  of  it,  notwithstanding  that  it  ihay  be  granted 
by  an  appropriate  description,  and  was  intended  to  pass 
when  acquired'.  The  reason  of  this  has  been  mentioned 
under  the  head  of  Feoffinent. 

III.  What  may  be  thb  Sttbject  of  a  Okant* 

What  mfty  be         WiTH  respect  to  things  transferrible  by  grant,  it  is  ob- 
agno^ ^ ^^     servable  that  some  are  granlable  de  novo,  or  in  their  first 

^  See  Hoimes  v.  Sdkrs^  3  Lev.  305.        <  Perk.  s.  65* 
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oreatioDy  bat  not  afterwards^  whilst  Others  are  grantable      grant, 

over  from  one  man  to  another  in  infinitum.    But  generally  • 

speakiAg,  all  incorporeal  things  lying  in  grant,  are  grant- 

aUe  oyer  in  fee^simple,  for  life,  oV  years,  at.  pleasure: 

rents  or  services,  therefore,  reserved  upon  any  estate,  and 

rents  granted  out  of  lands,  are  grantable  over  in  if^mtum ; 

and  that  even  before  the  grantor  has  seisin  of  them  ^  (i). 

And  the  grantee  of  a  rent-charge  in  fee  may  grant  over 
any  part  of  it;  though  it  hath  been  objected  to  these  kind 
of  grants  or  divisions  of  rent-charges,  that  thereby  the 
tenant  is  exposed  to  several  suits  and  distresses  for  a  thing 
which  in  its  original  creation  was  entire  and  recoverable 
upon  one  avowry ;  but  the  answer  to  this  is,  that  it;  is  the 
tenant's  own  choice,  whether  he  will  submit  himself  to 
that  inconvenience  or  uQt,  because  the  grantee,  before  the 
4  &  5  Anne,  c/i6,  s..^,;  could  not  take  any  benefit  of  the 
grant  by  distress^  without  the  consent  or  attornment  of  the 
tenant;  besides,  since  the  law  allowed  of  such  kind  of 
grants,  and  thereby  established  such  sort  of  j^rc^^erty,  it 
would  have  been  unreasonable  and  severe  to  hinder  the 
proprietor  to  make  a  proper  distribution  of  it,  for  the  pro- 
motion of  his  children,  or  to  provide  for  the  contingencies 
of  his  family,  which  were  in  his  view"'. 

And  if  a  man  have  a  rent  reserved  on  a  particular  estate 
he  m^y  grant  over  a  parcel  of  it.  But  a  rent  or  service  sus- 
pended cannot.be  granted.  Neither  ean  a  man  greut  a 
rent  issuing  out  of  a  rent.  And? as  it  is  a  general  rule,  that 
a  man-  cannot  grant  or  charge  that  which  he  hath  not;  if  a 
man  grant  a  rent*charge  out  of  the  manor  of  Dale,  and  in 
truth  he  hath  not  any  thing  in.  the  manor  of  Dale,  and 

'Perk.    91;    and  see  2    4^; 'Co«Xiiti48,  a;;butCrOi 
Saund.  Uses  and  Trusts,  39*    £liz.  747^  seems  contrary. 
*  9  H.  6, 13;  2  Rol.  Abr. 

(1)  A  rent-charge  may  also  be  conveyed  by  fine  fi^d 
recovery,  lease  and  release,  bargain  and  sale,  and  covenant 
to  stand  seised,  as  well  as  by  grant.    JSee  2  Saund*  Uses,  33. 
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GRANT,      afterwards  he  purchase  the  manor  of  Dale,  yet  he  shall 

■ ""^  hold  it  discharged  ^  (i). 

But  an  annuity  it  seems  is  not  grantable  over  after  the 
first  creation  of  it,  unless  it  be  expressly  granted  to  the 

.  assigns  of  the  original  grantee  K  If  a  rent  be  granted  in 
tail,  the  grantee  cannot  grant  it  over  while  it  continues  a 
rent,  because  as  such,  it  may  be  entailed  within  the  statute 
de  donis ;  but  if  the  grantee  brings  his  writ  of  annuity,  it  is 

.  no  longer  within  the  statute,  because  then  it  is  become  a 
charge  merely  personal,  without  any  relation  to  the  land 
out  of  which  it  was  at  first  granted,  and  therefore  is  be- 
come a  fee-simple  conditional,  as  such  a  gift  of  lands  had 
been  before  the  statute ;  and  therefore  the  annuity,  not 
being  within  the  statute  may  be  aliened  or  granted  over  "*.  ' 
Advowsons  are  grantable  in  feensimple,  for  life,  or  years, 
firom  man  to  man  tn  it^mtumj  and  the  grantee  may  grant  it- 
over  before  he  has  presented  to  it;  for  hie  can  have  no 
s^in  of  it  before  it  becomes  void,  and  by  the  grant  itself 
he  is  seised  of  the  freehold,  which  he  may  grant  over^ 
Also  the  presentation  to  a  church  before  the  church  is  void, 
is  grantable,  but  when  the  church  is  void,  that  turn  is  not 
grantable,  for  it  is  then  in  the  nature  of  a  thing  in  action  (2). 
Also  rectories  and  tithes,  and  portions  of  tithes  and  pen- 
sions, are  grantable  from  man  to  man  in  if^nUum^ 

^  Perk.  s.  65.  7  Co.  61  ^  NevUk^s  case. 

« Ibid.  s. 87,  91, 101, 103;  ^, 36  Abb.  3;  a  Rol.  Abr. 

Bro.  Oxant,  3 ;    Co.   lit  47,  S.  C. 

144,  b.  n.  (1.)  <"  Stat.  3a  Hen«  8,  cap.  7 ; 

■  Poph.  87 ;  Co.  lit.  19,  a;  Perk.  s.  90. 


(1)  But  where  a  man  having  debauched  a  young.woman, 
and  intending  afterwards  to  put  a  trick  on  her,  made  a  set- 
tlement on  her  of  30/.  a  year  for  life,  out  of  an  estate  he 
had  nothing  to  do  with ;  yet  the  Court  of  Exchequer  decreed 
him  to  make  it  good  out  of  an  estate*  he  had  of  his  own. 
Abr.  Eq.  87. 

(4)  And  an  advowson  being  limitable  to  uses,  it  may  also 
be  conveyed  by  bargain  and  sale,  covenant  to  stand  seised, 
and  lease  and  release;  so  may  it  also  by  fine  or  recovery. 
2  Saund.  Use's  and  Trusts,  36. 
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Rerenions  and  remainders,  when  yested,  are  gnmtable  ORAirr. 
from  one  man  to  another,  in  fee-simple,  fee-tail,  for  life  or  **~ 
yean  (i)*  And  if  I  have  a  tenancy  for  life  of  three  houses, 
I  may  grant  the  reversioA  of  two  of  thenu  And  if  I  have 
the  rerersion  of  three  houses  and  four  acres  of  land^ 
I  may  grant  the  reversion  t>f  two  houses  and  of  two 
acres  of  land.  And  if  there  be  tenant  in  tail  of  an  acre  of 
land  with  remainder  to  his  right  heirs,  he  may  grant  over 
this  remainder  by  itself;  and  yet  it  is  such  a  thing  as  the 
tenant  in  tail  himself  may  bar  by  a  common  recovery. 
But  if  a  grant  be  of  land  to  /.  S.  for  years,  the  remainder 
to  die  right  heirs  of  /•  D,  and  /.  D.  is  living ;  this  re* 
mainder  is  not  grantable  so  long  as  L  D.  lives  '.    . 

Conmions  of  pasture,  of  turbary,  of  fishing,  of  estovers, 
in  gross  or  appurtenant,  are  also  in  genera),  when  holden 
in  fee,  grantable  in  fee,  for  life  or  years,  from  man  to  man 
in  inftmtum.  And  the  graiitee  of  a  common  may  grant  it 
over  before  he  hath  any  seisin  thereof  by  the  mouths  of  hiif 
cattle,  for  the  freehold  is  in  him  by  th^  grants.  But  it  is 
said,  that  if  a  common  in  gross,  and  without  number,  be 
granted  to  a  man  for  life '  or  years  %  he  cannot  grant  it 
over  unless  the  original  grant  be  made  to  him  ^d  his  tis- 
aigos,  because  of  the  prejudice  it  would  be  to  the  tenant 
of  the  land  %  and  even  if  it  be  granted  to  a  man  and  his 
heirs,  without  the  word  ''  assign,''  this  it  is  said  is  not 
grantable  over  to  another  ^  But  if  common  for  a  certain 
nondber   of  beasts  be  so  granted,  it  seems  the  law  is 

'  Perk.  8.103;  I^^*  8.617;  *  See  Shep.  Touch.  239; 

West.  Synb.  pi.  i,  s.  294.  sed  quote. 

^  3O  Ass.  3 ;    2  Rol.  Abr.  "  Ibid. ;  but  see  contra^  2 

47,  8.  C.  Rol.  46;  the  word  **  heirs" 

'  Perk.  8. 103.  implying  assigns. 

'  2  RoL  Abr.  46,  pi.  16. 

I  ■  I     ■  II  ■  I    I      ■       ■  I     I     ■    I    ■    ■■»!     111!    II       ■      ■     — ^1—«      I       !■  I  ■     I     >■■  III  * 
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(1)  So  ly  bai^n  and  sale,  lease  and  release,  covenant 
to  stand  seised  or  fine,  but  not  by  recovery  or  feofiment. 
2  Saund.  Uses,  34. 
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Giuim      Qtlierwifie,  and'tbat  this  ig  grantable  over,  liieiigh  die  first 

"  grant  is  to  the  grantee  onty,  and  not  the  giaatee  aad  his 

as6ign8''(i). 

Offices  are  grantable  at  first;  but  the  great  judicial 
offices  of  the  kingdom^  as  th(e  offices  of  the  lord  keeper, 
chief  justices,  or  chief  barOBs,  or  of  other  of  ^  jotlicei 
tor  barons,  and  such  like,  are  not  grantable  oifer  to  othm; 
nor  the  office  of  sheriffs  They  may  however  be  executed 
by  deputy.  Neither  are  inferior  offices  of  trust,  especially 
if  they  concern  the  person  of  the  grantor,  grantable  ewr 
by  the  officers  to  any  other,  unless  they  be  origmally 
granted  to  them  and  their  assigns :  of  tliis  sort  aie  the 
offices  of  steward,  bailiff,  receiver,  sewer,  chambeilaiii^ 
filacer,  and  the  like.  The  reversion  of  an  office  is  not 
grants^le  by  a  sutigect,  but  it  is  by  the  king,  yet  a  sdiject 
may  grant  Vk  office  to  hold  after  die  death  of  the  present 
efficer ;  and  this  is  good  *• 

•  licences  and  authorities  are  grantable  at  first  foit  the 
fives  of  the  parties  or  for  years,  but  the  grantees  cannot 
grant  them  over  ^  and  therefor^  if  power  be  given  to  m^  to 
9iake  an  award  or  livery  of  sirisin»  I  cannot  grant  olw  this 
pow^  to  another.  And  if  licence  be  granted  me  to  walk 
in  another  man'4  garden,  or  to  go  through  another  pota's 
ground,  I  may  not  give  or  grant  (his  to  anoiher^. 

A  bare  possibility  Of  an  interest  which  is  nndertain  it 
not  grantable.  If,  therefore,  there  be  m  devise  of  a  teni' 
to  Ap  for  life,  remainder  to  B,  £•  cannot,  in  the  life^tiiae 
of  A,  assign  or  grant  over  his  interest,  because  he  has  but 

-  3  Rol.  Abr.  8.  ■  ^'    H^  ^^33  J  ^*"''' 

-  „  .  »•  VOi ;  3  Atk.  332. 

r  Perk.  s.  ^01..  .  shep.  Tonch.  238. 

(1)  Commons  may  also  not  only  be  transferred  by  grant, 
but  by  release,  to  the  tenant  of  the  land ;  and  common 
certain  may  be  granted  by  fine  -,  i  Cm.  121 ;  but  sot  by 
recovetr ;  a  Ibid.  168 ;  it  may  also  be  conveyed  by  baijgain. 
and  safe,  lease  and  Release,  or  covenant  to  stand  seised.. 
W.  Jones,  128;  and  see  2  Saund.  Uses  and  Trusts, 33- 


■%  bue  posmbility^  fqr  A^  may  outliye  the  number  of     *obant. 

jests  \    So  if  a  lease  be  made  to  baron  and  feme  for 

their  Kvas,  the  remainder  to  the  executors  of  the  survivor 

of  dMm;  the  husband  cannot  grant  over  the  term,  be* 

cause  it  is^bnt  a  poseibility ;  for  it  is  uncertain  which 

of  them  shall  be  the  survivor^.    So  if  one  devise  a  term 

to  buou  ifnd  fielne-  fbr  one*aiid«tvraity  yean^  lemainder 

to  the  survivor  of  diemi  nether  baton  nor  fieme,  during 

their  joiAt  lives,  can  grant  this  remainder  over  *  (i)>  as 

wtixk  shall  fiurrive  is  a  mere  poasibility. 

And  if  a  chmrdi  is  void,  tlie  void  turn  is  not  grantable 
by  any  ctimmon  person,  not  oidy  because  it  is  a  meie 
spiiitinl  41un^  and  ennexed  to  the  perscm  of  him  who  is 
patron,. fanut  because  during  the  time  of  the  ^vacation  it 
it  ft  lliifig  in  right,  power  and  autiit>rity,  a  thing  in  action, 
and  in  cfiioct  the  firuit  and  executionof  the  advowson,  and 
not  jS»advoMK>n  itself^;  but  the  text  avoidance  or  avK>id- 
ances  Hiat  ahaB.  happefei,  or  tiie  inheritance  of  the  advow- 
son, majr  be  granted  a)vay  ^. 

Bui  if  the  possibility  be  coupled  with  eome  present  lA- 
tBnst,  it  is  grantable  over^  And  therefore  if  A.  have 
firar  hoBscB  in  extpntion  vpaa  a  stutute,  and  by  course 
of  liitia  it  will  endure  thirteen  .years^  and  afterwards  two  of 
the  houses  are  evicted  by  efegiVfiMr  fifkeeto  years;  in  this 
cue  he,  who  hab  the  execution  upon  thestattttt,  may  assign 
Ofur  his  interest  in  these  two  houses ;  for  after  tiie  execu- 
tion  by  the  el^  is  satisfied^  JL  shall  have  the  two  houdes 
again  util  he  be  Btttisfied  ^ 

*  Dyer,  116,  ^44;  4C0.       *  ftaym.  146. 
6$;  *Gb.  044  10C0.47,  b;        «Dyer,  I4}j,b.a«i;  Leott. 

W'ctf 6i«'8,'ff r  Sd   ..»7iC».ffi.„3,A«l..s. 
a  Vein.  563.  viwen,  131. 

«  Co.  lat-Ve ;  2  Rol.  Abr.       *  S*>ep.  Towsb.  sgg. 

± ;    •     . 

it)  J^ed  (fpfore,  lit  Lt  is  granted  over  by  hilsbanjcl  and 
e,  and  tm  husband  survive,  shall  hot  the  grant  be  g^d 
against  him? 

N  2 
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GBAKT.  .  Also,  if  a  niaii  g^ant  a  lent-duifge  with  a  chase  of  di»- 
^""^^^"^  tress,  and  that  if  the  distress  be  repleried,  the  grantee 
may  enter  and  hold  till  satisfiiction ;  the  grantee  jnay  grant 
over  the  rent  with  this  penalty,  althon^  the  penalty  is 
bvt  a  possibility,  for  bdng  ^im^''^  to  the  rent,  ii  may 
well  pass  together  with  the  renl^ 

A  man  may  also  giant  that  which  he  hath  potentially, 
thongh  it  be  not  aetnally  in  his  possession;  as  if  a  lessor 
eoyenant,  that  it  shall  be  kwfbl  for  the  lessee,  at  the  ex- 
piration of  the  lease,  to  carry  away  the  com  groinng  on 
the  premises,  although  by  possibility  there  maybe  nocom 
growing  at  the  expiration  of  the  lease,  yet  the  grant  is 
good,  for  the  grantor  had  such  a  power  in  him,  and  the 
property  sbaH  pass  as  soon  as  the  com  is  extant'.  So  if 
'  A,  lease  land  to  B.  for  years,,  and  giant  that  he  shaH  httre 
the  natural  firnit  of  the  soil,  as  grass,  8lc.  iHneh  shall  be  on 
the  land  at  the  end  of  the  term;  tUa  gnntis  good,  and 
ivill  pass  the  property  to  the  grantee^.*  So  a  person  may 
grant  to  another  all  the  tithe,  wool  which  he  shaD  be  en- 
titled to  in  soch  a  year,  though  it  may  happen  that  he 
may  have  no  tithe  wool  in  that  year^  But  a  man  cannot 
grant  all  die  wool  that  shall  grow  upon  his  sheep  vfUdi 
he  shall  afterwards  bny;  for  in  this  case  he  has  notfaer  an 
actosl  nor  a  potentnd  mterest  in  the  thing  granted  *• 

Nor  can  rents  or  other  things  be  granted  over  during  miy 
suspension  of  their  existence,  for  during  that  period  they 
are  not  in  existence  but  only  in  possibility*. 

Things,  which  are  incident  to  other  thii^,  are  not  grant- 
able  without  the  thin^  to  which  they  are  so  incident  *and 
belonging®;  and  therefore  a  court-baron,  which  is  insepi^ 
raUy  ineident  to  a  manor,  is  not  grantsbk  without  the 

^  9R0L  Abr.  4^, M.  1  Ibid. 

'  Hob.  13a,  Graniham'  v.  *  Ibid* 

.  Hawlejfp  adjudged;  a  RoL  *  See  Co.  lit  314;  Perk. 

Abr.47, 48,  S.  C.  cited«  a. 88, 89 ;  Shep.  Touch. 939. 

^  Hob.  13a;  aitoL  Abr.  *  1  Ed.  4, 10. 
48. 
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manor  itself;  common  appendant  to  land  ia  not  grantable      ORi^NT. ' 

without  the  land  to  which  it  is  appendant ;  nor  common  of  " 

estOTen  appendtmt  to  a  house,  without  the  house  itself  to 
which  it  belongs  '•  Neither  can  common  appurtenant,  if  it 
be  for  catde  Uvant  and  conchant,  or  without  number  "^ ;  but 
otherwise  of  common  appurtenant  for  a  certain  number  of 
beasts  which  may  be  severed  from  the  soil  by  grant,  and 
therel^  b€  made  common  in  gross  ^ 

Franchises,  as  views  of  frank-pledge,  perquisites  of 
courtfrJeet,  conusance  of  pleas,  fairs,  markets,  goods  of 
Mons,  waifs,  estrays,  hundreds,  feries,  or  passages, 
warrens^  lEmd  the  like,  are  grantable  over  from  man  to  man, 
in  fee,  for  Ufe  or  years,  in  infimtum,  because  these  inherent 
soloet  iolum  sequuntur*.  Also  services,  and  corodies  or 
pensions  certain  ^  But  not  a  corody  incertain,  because 
of  the  prejudice  that  may  accrue  thereby  to  the  original 
grantor  ". 

Things  ia  action  ',  or  things  of  like  nature,  as  causes  of 
suit,  riglits  and  titles  of  entry,  are  not  grantable  over  to 
strangers,  unless  in  special  cases  ^.  Neither  can  I  grant 
to  another  man  the  suit  or  action  which  the  law  gives  to 
me  for  recovering  my  right  or  possession  to  a  thing. 
Neither  is  the  benefit  of  a  decree  in  equity  or  a  suit  at  law 
grantable  over  '•  For  the  common  law  hath  so  utter  an 
abhorrence  to  any  act  which  may  promote  maintenance, 
that  regularly  it  will  ^  not  suffer  any  possibility,  right  of 
entry,  or  thing  in  action,  or  cause  of  suit,  or  title  for  a 
condition  broken,  to  be  granted  or  assigned  over,  but 
only  by  release  by  the  tenant  to  the  land,  by  which  means 
it  is  extinguished. 

p  Perk.  s.  104;  Cro.  Car.        *Ibid.;  Perk.  s.  103;  2 

542.  Roh  Abr.  45. 

^  Drtay  v.  Keni,  Cro.  Jac.        ■  a  Rol.  Abr.  45. 
15;  1  Rm.  Abr.  403.  "^  See  2  Blac.  Com.  396. 

'  Ibid. ;  and  see  Spooner  v.        '5  Co.  24 ;  1 0  Ibid.  48,  b. 

Day,  Cro.  Car.  432.  50;  C0.Lit.214;  Dyer, 244; 

'  Shap.  Touch.  240  ;    2  Perk.  s.  85,  86, 87. 
Rol.  Abr.  46.  •  3  P.  Wms.  199. 
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GRANT;  So  the  interest  gained  iipou  aa  exeeistioa  of  a  atetnto  or 

"=  recognizance  cannot,  mthout  an  actual  entry  of  ^  eowi^ 

siee  to  perfect  his  security,  be  granted  or  asaigned  over  to 
any  other  person*. 

IV.  Wqat  Words  arr  requisite  in  xjir^  const^ 

TUTioN  OF  A  Grant.  c 

OperaUve^rordf      The  words  "  given  and  graaSed"'  are  tibe  geoaral  and 

proper  words  used  in  tUs  sp^ies  of  deed,  add^Biay  amonsit 
to  a  grant,  gift,  release,  confinn^tioB,  surreiwler,  Sto»  ac- 
cording to  the  intent  of  the  pajrties  ^,  and  it  is  in  the  elee* 
tion  of  the  party  to  use  it  to  which  of  these  piupofies  he 
wiU^.  But  the  word  **  grant"  itsetf  is  the  most  proper 
for  the  transfer  of  incorporeal  heredjitaiA^cits ;,  it  is  not, 
however,  absolutdynecessacy  in  grants  strictly  op^n^ting 
as  such  at  common  law,  by  the  mere  deKvery  of  the  deged, 
and  it  has  therefore  been  holden  that  words  of  covenaat^ 
or  an  instrument  framed  as  an'  obUgotioob*,  amy  o^^rtte 
a^  a  grant  of  a  way,  a  ren|>-chaige,  or  the:  like ;  indeed  this 
word  seems  to  be  essentia],  m  tho6e  oases  ooty,  ivheva  the 
qonveyance  by  which  the  incorporeasl  fM-operty  ia  intended 
to  be  transferred^  is  either  exehisivefy  adapted  to*  th^.  oath 
veyance  of  corporeal  hereditaments^  (as  a  feoftment^  &g.) 
<ff  where,  if  such  conveyance  be  coAeulated  ta  paw  both 
^cporeal  and  incorporeal  pr opertyi  aa  bargain  and  sale»  or 
the  like,  some  cer«nony,  neeesepuy  <»;  giii^  it:  ciffieaoy^  aa 
tj^^  enrollment^  is  omitted,  in  which  cases  no  properlgr  of 
an^ incorporeal  natnre,  itslKH^d seon,  witt pass  byiyay  of. 
graiit  at  covimon  taw,  unless  this  operative  wont  ^'  giant " 
be  used  in  the  conveyance'. 

'  *  3  lev.  812 ;  Stephens  v.  505 ;  4  Eedn.  ^47  i  ^  Ves.  9., 

Havham^  d  Mod.  d8;  Show.  *  Co.  lit  1147,  ^  V  ^.^^- 

990;  a  Saa.  63,  pi.  1,  S.  C.  Abr.  424. 

^  Co.  lit.  301;   a  Saund.  '  See  lit.  8..54l,542 ;  Co. 

9©,  07,  S.  P.  tit.  301,  b.  384,  a.  a.  (1); 

•   ♦  Co.  Lit.  301,  b.  Cowp.  609;  C)4.  Jac.  ^lo; 

*  Holmes  v.  Sellers,  3  Lev.  Mc^ry  34,  pi.  1 1^. 
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The  necessity  of  oaing  the  word  ''  grant'*  in  soae  con-      grant. 
^cjBBoeSy  and  the  evident  propriety  of  using  it  in  others. 


together  with  the  pecidiar  force  it  is  supposed  to  hare  in  w^'^I^/ 
operating  as  a  warrantjr  of  the  title,  has  given  liae  lo  much 
dJactiBmon  respecting  the  psopriety  of  trustees  And  other 
persons  possessing  only  a  partial  estate  in  the  subject  of 
the  conveyance  transfierring  their  interest  hy  the  word 
''  grant."  Thiat  question  has  been  particularly  noticed  and 
e,wmined  by  the  Hie  Mr.  Powell',  and  by  the  learned  an- 
notalor  (already  so  very  often  referred  to)  on.  the  latter  pari 
of  OAe's  First  Institute^.  The  observations  of  Mr.  PoweU 
are  always  entitled  to  attention,  and  Uie  author  of  the 
present  woik,  »t  a  very  early  period  of  his  studies,  imtnbed 
a  very  strong  partiality  for  his  legal  opinions;  on  the  ques- 
tion now  alluded  to,  however,  he  cannot  hut  concur  with 
the  ki^er  gentlentan  in  thiidung  that  the  scruples  of  tru^-' 
tees  in  this  respect  ought  to  be  fuUy  satisfied  by  what  i» 
said  by  Sir  Edward  Ccdce  ^  and  the  determination  of  the 
Judges  in  kite's  caseS  and  Lord  Chief  Justice  Vaugfaan's 
aignment  in  Htn^  v.  Bickersii^K  From  which  it  seems 
oleaily  to  ajqpear,  that  the  word  '^  grant,"  when  used  in 
the  e^KVcyance  of  an  estate  of  inheritance,  does  not  imply 
»  warsanty ;  and  that  if  it  did,  the  insertion  of  any  express 
covrenant  on  the  part  ef  the  grantor,  would  qualify  and  re* 
a^kmin  its  force  and  operation  within  the  inqport  and  effect 
of  that  eoveoant,  as  the  laif ,  when  it  appears  by  express 
words  how  far  the  parties  designed  the  warranty  should 
extend^  will  not  carry  it  fiurther  by  construction.  There 
does  not  appear  therefore  to  be  any  reasonable  ground  for 
fntstees  objectiBg  to  conv^  by  the  word  ''  grant ;"  where 
aeiious  objections  may  be  raised  in  some  cases  to  purchasers 
taking  a  conveyance  from  them  without  it*.    But  as  in 

*  See  I  Pow.  Wood  Conv.  ^  4  Rep.  80. 

502,  n.  (a).  V  Vaugh.  126. 

*  *  See  Co.  lit.  8vo.  384,  a.  '  ■  See  Co.  Lit. 384,  a.  n.(i); 

n.  (1).  1  Bridgm.  Conv.  323. 

^  Co..Iit.  384,  a. 
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OliANT.  the  case  of  a  lease  and  release,  there  is  no  donbt  but  any 
thing  which  lies  in  grant  will  vest  in  the  yendee,  by  the 
lease  for  a  year ;  and  Ihat  a  re]^ease,  without  the  word 
^'  grant,"  would  operate  byway  of  enlargement  to  give  the 
releasee  the  fee:  and  in  the  case  of  a  bargain  and  sale  en- 
rolled, any  thing  which  lies  in  grant  will  Test  in  the  bar- 
gainee by  the  statute  of  uses  without  the  word  **  grant;'' 
it  is  not  in  general  essential  for  a  purchaser  to  require  it* 

To  explain  this  doctrine  more  fully  to  the  student, 
Mr»  Butler  °  has  inquired  at  some  length,  into  the  operationf 
of  the  word  ^'  grant,"  or  **  give,"  in  conveyances  of  estates 
in  feoHsimple,  in  gifts  in  tail,  in  leases  for  life,  andin  leases 
for  years.  With  respect  to  the  operation  of  the  word 
"  gr^nt, " '  or  "  give,"  in  conveyances  of  estates  in  foe^ 
iimple,  h/d  observes,  that  till  toe  practice  of  sub*infettdation 
was  established  by  the  statute  quia  emptares  terrarum, 
lands  m^ht  be  granted,  either  to  be  held  of  the  grantor 
himself,  or  to  be  held  of  the  chief  lord  of  the  fee.  When 
they  were  granted  to  be  held  of  the  grantor  himsdf,  at 
least  if  the  grant  were  made  by  the  word  ^'  dedi/^  iheie, . 
without  any  other  warranty,  the  feoffor  and  his  heirs  were 
bound  to  warranty.  This  is  enacted  by  the  statute,  de 
bigamis%  and  we  have  Lord  Coke's  authority  that  this 
statute  was  only  declaratory  of  the  common  law  in  this 
respect.  The  reason  for  implying  warranty,  in  this  case, 
is  wd  by  his  lordship  to '  be,  that,  ^*  where  dedi  is  acconw 
panied  with  a  perdurable  tenure  of  the  feoffor  and  his 
.  heirs,  there  dedi  importeth  a  perdurable  warranty  for  the 
feoffor  ^d  his  heirs  to  the  feoffee  and  his  heirs  V  The 
warranty,  in  this  instance,  was  therefore  a  consequence  of 
tenure'i,  and  so  necessary  a  consequence  of  it,  that  where 
an  express  ^d  quahfied  warranty  was  introduced,  it  did 
not  restrain  or  circumscribe  the  express  warranty.  Where 
lands  were  granted  to  be  held  of  the  chief  lord  of  the  fee , 
t^ere  the  tenancy  was  of  the  chief  lord,  and  no  tenure  sub* 

"  Co,  Lit.  ub,  suprOf  '  a  Inst.  475. 

'  Ch.  6.  '  See  Go.  tit,  101,  b. 
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ftisted  betweoi  the  grantor  and  ibe  grantee.    Wairanty^      ORANT. 

therefore,  being  a  ccmsequence  of  tenure,  did  not  hold  in 

these  cases  between  the  grantor  and  granteoi  as  there  was 

no  tennie  between  them  to  raise  it.    Still  the  grantor  was 

supposed  to  be  bound  by  his  own  gift.    The  word  '^  give/' 

therefore  imported,  in  this  case,  a  warranty  to  Imn..    But 

this  was  personal  to  the  grantor;  it  did  not  aipply  to  the 

heir,  and  it  could  not  affect  him  without  working  that  in-^ 

voluntary  ali^ifttion,  which,  in  a  case  of  that  nature,  the 

jnnsprudence  of  those  times  did  not  readily  admit    The 

statute  quia  empiorea  terrarumj  puts  an  end  to  the  sub-in* 

feudation  of  fee-simple  estates,  and  of  cdurse  puts  an  end 

to  the  warranty  we  have  been  speaking  of,  as  incident  to 

giants  of  lands,  in  feensimple^  to  be  held  of  the  grantor  and 

his  heirs»    The  conse<juence  was,  that  after  the  statute 

jute  enqftores  tdrarum,  there  was  no  case,  except  that  of 

hom^e  anncestrel,  in  which  warranty,  unless  it  arose  from 

the  express  contract  of  the  parties,  bound  more  than  tiie 

donor,  or  bound  him  longer  than  the  term  of  his  life.  But 

with  vespeet  to  estates  rosV  and  leases,  for  Itfe,  the  Judges 

teok  this  important  distinction,   that  vi^here  a  person 

seised  in  fee  granted  for  life  or  in  teil,  reserving  iha  rever-^ 

lion  in  himifelf,  the  grantees  of  the  particular  estates  hdd 

of  the  reversioner,  and  he  of  the  chief  lord :  where  a  pier- 

son  granted  for  JUfe  or  in  tail,  with  the  remainder  over  in  fee* 

sinq^e,  both  the  tenants  of  the  particular  estates,  and  the 

remainder-men,  held  of  the  chief  lord.  In  the  former  ease, 

therefore,  the  tenure  between  the  donor  and  the  donees 

stiU  subsistingj^  the  law  remained  as  it  did  before  the  statute, 

that  is,  when  those  estates  were  created  by  the  word 

^  didif**  bothlbe  donor  and  hia  heirs  were,  in  consequence 

of  Ihe  tenure,  obliged  to  warranty.    Thus  it  stood  in 

respect  ef  grants  in*  fee-6imide,  in  tiil,  or  for  life;  anfdjm*' 

aQ  these  cases  the  warranty  must  be  ui^derstood  ia  its 

acquit  his  tenant  against  the  ijufMNUor  lbrd^.^wh^nKtl)Q|ier 
vas  a  seigmory  paramount,  and  to  give  the  tenant*^' ree^erii** 
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pence  metse  4!if  ^etiott^  Bntin  leasee  tmytan  tlie  caseis 
"^  very  diAereni  A  leaee  for  jeeiB  ie  a  eontract  between  the 
leMor  and  the  kflsee  for  the  pomeaeiom  aad  piofito  ef  tend 
oa  tbe  one  aide,  and  a  reeompenoe,  rent,  or  other  inoome^ 
oh  the  other.  Aa  the  leaaor  eontraets  that  the  lessee  shdl 
hbld  the  landi^  he  cannot  elaim  k  in  opfxisition  to  his  cehre- 
mnt  \  thus  be  paits  with  the  laxid  daring  the  term ;  but 
his  supposed  partiDg  with  the  ktndi  and  Ae  interest  of  Ao 
lessor  in  it,  dlttriag  the  term  parted  wiih|  was  rather  a  eon- 
sequence  ef  kw  accruing  ftom  the  contract,  than  the  eon- 
tract  Um  tbe  enjoymenti  »  eonsequence  of  law  accruing 
ftcND  the  parting  widl*  the  bnd.  The  tenaati  Aerefore,  had 
only  the  perception  of  the  proftts,  and  was  considered  to 
hdU  the  possession  for  the  reversioner;  The  eeneqimiee 
?ras^  thai  whoever  teeovered  the  ipeehoM^  redueed  the 
timt,  wteAcr  the  recovery  were  true  er  feigned.  As  the 
poaseBsion  was  not  considered  te  he  in  the  lessee,  there 
was  originally  no  aeans  by  which  he  eoidd  recover  it; 
hk  only  resedy^  wBis  in  consequence  of  the  eentract,  Which 
conatilnited  t|ia  lease.  By  virtue  of  that,  the  words  "jnield- 
iiig  and  payii^/'  ^ub,  were  conatraed  a  covenant  m  hswm 
of  thelocd^  wfaioh  enabled  him  to  recover  hi^  rent  by  an 
aMion  of  tsfrwmkf  ev  aa  action  of  debt;  and  tbe  wonia 
^'>9(iuit,;dtrime/' £u:.  wese  construed  a  covenant  in  f^ 
of  the  tenant^  which  enabled  him  to  recover  damages  as»a 
raebinpeuee  for  the  possession  lost.  In  this  sense  Aey 
a^  said  to  imply  a  warranty.  I¥cMn  the  wiarvanty  of  free- 
.  hold  esftaftas  it  di£En»  inks  nature,  aatbaAariseeftom  tenure, 
tbiafoimtQonlnet;  andinka  opemtiDn,  as-thal  being  »cen- 
saqnanoe  ef  tinnie^  is  net  modelledf  by  ^prese  warranties ; 
thta»  aiiaiB^  fromtbeooDliiaetof  thepavtiesy  ils  considered 
to  b^  madiiedL  and  legidBtod  by  any  express  covenants 
anaefeted  intiha  lease^    Lord  Gohe*  esiBpfesriy  says,  that 

'  See'  Speneer^fi  ^^&  fi       '  ^*  ^^*  ^^^>  ^*  2f^^ 

118 ;'  '<^A  CfarMe  v.  Smmm^ 
i.yes»^iou 


wanralB^ eaoBot  be  anneaedto  (Aaittek ced  or pereonal ;•     GHANT.' 
Ibr^  lays  Um  loxdthipy  if  a  man  vanaais  Asm,  the  party    ~ 
timSk  haVfi  oovettait  ot  addon  npon  iHut  caat. 

Tluw  tken  the  law  atanda  ainoe  the  atetute  f  iIm  aap-* 
Ibrtsf .  in  all  eaaea  of  honoage  anilcesllNly  if  any  sack 
nav  eaiak^  (whinh  is  nk  lemt  douhtfiil)^  Ike  ^doetikie  efi 
wamadfy  roneinaas  it  did  befive  the  stafule;.  that;  iBfil 
the  grant  was  made  by  the  wari  '^  dbdi/'  ii  impoEts  a) 
^banuily.  In  odsr  cases  it  may  he  copreaaad  oe  noi^  as 
the  parties  tUak- proper :  if  it  be  not  expsessed,  then,  bb 
ctewejttneas  in  fee^eimpfe,.  it  is  not  implied  by  iha  woiA 
^  fgtmtA,*^  or  aiqr  ethst  wosd  except  the  word  *^  giire ;"  and 
tlnn  it  heUa  oidy  diadng  the  life  of  the. grantor:  in  fgUm 
ia  tail,  and  in  leasee  for  life,  by  the  word  ^  give/'  whecei 
tin  reTttiio&  is  left  la  the  donor,  ihe  tennre  between  hin» 
v»i  Ae  donee  or  bssee  stili  ooiitinaeB.  W  that  fenniey 
waeniaty;  is  a  neeaasary  coBseqnence  of  hm,  and  i&not 
QoasiAned' to  bft  Mesttaited  b^  any  cipiess  oQ(^^  iia 

leases  foe  yeaaa  rahdaiiag  reatt,  wenaoly,:  eeawidenpg.tt  b^ 
iaqMst.  ».covtaisnt.£iir  the.qaiQfe  eigoyataaift!  e£  liie  ten%  ie 
of  th€i  Y^ry  esMnce.  ef  the  lease ;:  hat  die  Itossr  beiajgj 
oitgiMl^  fewdad  onoaeteact^.  aay  pfi  itk  tairsis  ,tria]{  hii 
ytmMhf  thfefaikiea  tbenwAvasial  thiir  jdeacalrsii  ftaA  ia 
iB;tefe<M«flid«redsa!tah«i  pfia  AanMibgp  tiha  bneitftoiv^ 
Wf  ^itfMflm  QflW'CPaet.  Batiiie.efti^t  of  a»  tefieas  cor^ 
yaaMfv  '^  MHbtwmi^  tiie  eflfalt  <tf  in;  imfKed  gtnevaft 
ceveaaait,  iia  net  to  W  aonfeiAidad  with  the  di^ 
tindsa  eoTe«Attt  isi  loatiaitting  ^  efie«t.  of  Ul  eapResa 
g^aeaml  eflironant^  as  the  littas  it  nOtiaatrasaad  by  a'gJ»< 
eaq^ient.  ooienani«  unlesa  it  esA  be  Mnsidared.  as  |isM.ol 
Ifce  geMial  ep¥e8Mt^  It  mby^  happen^  that,  m  priacaA^ 
hftWffg:-  ai  tsim  of  yeaiJl  only,  ecmireys  ihfi  hmifi\  aa  aia 
asiMi  uifee^sJAfla  ta  Mothdi  tad^Whirftt,;  bgt  ibm  wor^ 
V  granti"  bat  thia  cMttot  enmKh  t^  &^  wtt^wMgi  eC  the 
hmixk  foj^  tbe^Bpd*.    The  opemttonioj^  ^  wi^  '^  gmi^'/  . 

*  See  jNo/pe's  case,  .4  Rep.  8b ;  and^  1^  Saund.  60. 
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.a&AMT*  in  implying  a  warranty  in  the  creation,  or  aflBigmnent  of  a* 
'"  term,,  arises,  from  implication  only,  that  is,  from  the  law's, 
presuming,  by  the  party's  using  the  word  ^  grant,"  that  he. 
intend^  to  warrant  the  lands  as  a  term.  But  his  expressly 
treating  the  land  in  the  deed  as  a  fee-simple  estate,  and 
expressly  oonveying  it  as  such,  necessarily  rebuts  every 
nnplicatibn  of  its  being  his  intention  or  undertaking  ta 
convey  it  as  a  term  of  years ". 

In  what*has  been  said  above,  the  grantor  is  considered' 
as  the  real  owner  of  the  land,  receiving  the  purchase- 
money,  or  other  consideration  of  the  estate  or  interest 
paited^th.  In  this  case^  independently  of  all  construction 
of  particular  words,  there  is  great  reason  to  cousider  him 
bound  to  warranty  of  the  property  he  parts  with,  as  he  re- 
ceives the  benefit  of  it.  In  the  case  of  a  trustee,  this: 
ground  of  raising  or  implying  an  obligation  of  warranty 
necessarily  fails.  Upon  the  whole,  therefore,  Mr.  Butler 
concludes  that  it  appears  clear,  that  **  whenever  there  is  a 
deed,  on  the  iace  of  which  the  trustee  is  party,  apd  con- 
veys  merely  as  trustee,  there  is  no  substantial  objection  to 
his  conv^ng  by  the  word  ^'  grant.''  If  the  lands  are 
frediold,  it  is  clear  that  no  warranty  or  covenant  is  im-* 
ported  by  it ;  if  it  happens  that  they  are  held  for  a  term 
of  years  only,  all  implication  of  an  intention  or  undertakmg* 
to  convey  them  for  Ihjs  term,  is  necessarily  rebutted  by 
Aeir  being  treated  in  the  deed,  uid  conveyed  by  the,  party, 
as  a  fee-simple  estate ;  and  if  any  such  warranty  or  cove- 
nant would  otherwise  be  implied,  it  would  be  restrained, 
by  his  covenant  that  he  himself  has,  done  no  act  to  en- 
cumber, to  a  warranty  or  covenant  against  his  own  acts. 
To  obviate,  however,  every  doub't  which  may  be  entertained 
on  this  ground,  it  is  usual  to  make  the  trustee  convey 
«  according  to  his  estate,  ri^t»  or  interest,  but  not  further 
or  oAer^oe,'^  or  to  express  that  he  grants,  Sec.  '*  not  as 
warranting  the  title,  but  in  order  to  pass  or  convey  the 

"  Corlit.  384,a.n.(i). 
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hnds/'  Whenever  the  former  words  ate  inaerted,  care  gbant. 
ihoold  be  taken  to  make  them,  referrible  to  the  trustee 
only,  and  not  to  the  owner  of  the  fee ;  who^  in  express 
contradiction  from  the  guarded  mode  of  conveyance,  ap* 
ptied  to  the  trustee,  should  be  made  to  '^  grant/'  Sec.  **  fully 
and  absolutely'  (i)." 

IV.  Op  ths  Qpbration  of  a  Dbeo  op  Gkant. 

This  deed,  as  we  have  already  noticed,  (^erates  not 
upon  the  possession  as  %  deed  of  feoffment  does,  but  upon 
the  actual  estate  or  right  only  of  the  party,  hence  it 
will  pass  no  more  than  the  grantor  has  a  title  to  convey^ 
and  may  therefore  be  made  by  a  tenant  for  life,  a  lessee,  8cc. 
without  prejudice  to  his  own  estate  or  to  that  of  the 
reversioner^;  the  reason  given  for  which  is,  that  it  being 
a  private  or  secret  conveyance,  and  not  coram  paribus  like 
the  feofiment,  it  would  be  dangerous  that  it  should  be 
suffered  tortiously  to  disturb  the  rights  of  others*. 


CHAP.  VI. 

» 

OF  A  LEASE. 

A  LEASE  is  that  species  of  deed  by  which  the  possession      LlASR 
of  lands  or  tenements,  corporeal  or  incorporeal,  are  granted 
to  a  person  for  life,  years,  or  at  will*.    The  operative 

»  Co.  Lit  384,  a.  n.  (1);  Lit  ftSi,  b.  327,  b. 

bat  see  1  Pow.  Wood,  502,  *  Oilb.  Ten.  122. 

n.  (a) ;  Shep. Prac.  Couns.  1  •  '2  Blac.Oom.  31 7  ^ Watk. 

^  See*  Lit  s.  627;    Co.  Princ^  c.  4. 


(1)  See  the  form  of  deeds  of  grant  adapted  to  the 
transfer  of  different  kinds  of  incorporeal  property,  1  Bridg. 
Conv.  77  ;  2  Ibid.  25,  181 ;  Lil.  Conv,  61 1,  773 }  Horsm. 
384, 391 ;  Mod.  Free.  3d  edit.  vol.  iii. 


1^0 


si.izirawis  oy     [book  hi.  ^iMi. 

wonis  of  ivUoh«v6  miially  ^'^emise^  g^^oxit,  b^  to  iiurm(i)^ 
let/'  althdu^,  «ui  bas  been  before  obser^,  uy  otfier 
wordsi  pbdaly  indicatifig  the  intent  of  tlie  patties,  tbat  flie 
one  fiball  relinc|U]Bhy  and  the  otiier  take  the  pOBseBsion  for 
la  definite  period,  wiU  amount  to  a  lease**.  And  if  it  be  for 
a  term  not  exceeding  three  years  from  the  Mafcing,  it  may  be 
by  parol ;  but  if  it  exceed  that  period,  it  must  be  in  writing, 
and  signed  by  the  lectbor,  conformably  to  the  statute  of 
firttuds^  And  if  for  Ufe,  it  mufit  not  only  bfO  in  writing, 
but  be  accompanied  by  livery  of  «einn,  tA  in  the  creA&tion 
of  other  fiieebofd  inltereste,  vnless  it  be  created  by  way  of 
me,  or  by  detise^. 

.  But  this  BpeoitB  of  instrament  has  already  been  so  foHy 
considered,  under  the  head  of  s«tat£«  fo;r  Veahs,  tts 
^eM  ^th  respect  to  what  things  may  be  granted  on  leased 
who  may  make  leases',  to  4lie  othcfr  requisites  to  constf^ 
tttte  n  Tslid  lease*,  4hat  it  w^iild  be  improper  to  dwdll  u][K)n 
it  again  under  the  preselit  %i!tle. 

^  Ante,  vol.  ii.  p.  596.  395 ;   Mod,  Prec.  3d  edit. 

*  29  Car.  a,  c  ^;  and  see  voL  ▼• 
.vol.  ii.  ®  See an^e,  vol. ii.  c.  11,8.2. 

^  See  various  forms  of  '  Ibid.  s.  3. 
leases,  Lil.  616;  i.Bjrfdgm..  t  (bid.  s.  4. 
15,  164,  190,  259;  Horsm. 

(1)  Farm,,  or  feprme,  .is  ^x^  old  Saxon  wprd^  s^gnifyiftg 
provisions.  (Speliii.  (Boss.  ^29.)  And  rt  came  to  be  us^a 
msiiead  o£idmt  or  render,  becanse,  anoie»tiy,tht  jiteaUmart 
of  rents  were  res^rvi^d  in  iMroyisioBs ;  in  oom,  m  jpiouJLtiy, 
and  the  like,  till  the  use  of  money  became  more  fr^uent : 
so  that  .^farmer  w^  en^  ifho;he^|ii8:liMid»upioli  f^tBeai 
of  a  rent,  <»:  leorm^i  though  at  present,  l^  a  gradual  d4- 
pllliire  froin  the  oi;igin^  eense^  Abe  word  ^'  farm  is  buooght 
to  signify  the  ve;^  ^M0  ^  IsAdso  beM  upou&ra  j>r  itnt. 
a  Blac.  Com.  317. 
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CHAP,  VIL 
OF  AN  EXCHANGE. 

IN  tNating  of  thit  deed,  I  slnJl  eoadkleri  exchange. 

I.  Thb  Natube  of  an  Exchange. 
II.  Of  what  Things  an  Exchange  may  be  made. 
ni.  Of  the  Requisites  to  perfect  an  Exchange. 


I.  Of  the  Nature  of  an  Exchange. 

An  ezcbange  is  the  mutaal  grant  of  equal  interests^  tlie. 
one  in  coosidemtion  of  and  in  exchange  for  the  other ;  as, 
where  one  tmok  is  seised  or  possessed  of  land^  &c.  in  fee- 
simple^  fee-tail,  for  life,  or  yesurs,  and  another  is,  in  like 
manner,  seised  or  possessed  of  other  lands,  and  they  ex- 
change their  lands  tihe  one  for  the  o^er  \  An  exchai^e 
is  therefore  in  the  nature  of  a  double  gifmt^  each  pa^ 
grantixig  the  land  which  is  his  to  the  other*  ThiB  iao<i^ 
of  convey ance,  though^  not  now  very  frequent^  appears  to 
have  been  formerly  v^  common  ^(i). 

The  operation  of  an  exchange  is  not  only  to  givi^  thff 
interest  of  the  things  eacchangedy  to  either  party,  according^ 
to  the  agreement  but  to  alter  the  property,  and  therefore. 
no  livery  of  seisin  (bat  entry  only)  is  necessary  to  pepcfecl 
the  eonveyanee,  ereiiin  exchanges  of  freehold  $  for  ea<^h 
party  atmids  in  the  place  of  the  other,  and  occi^ipies  hifi( 
right,  aad  eadh  of  them  has  ahready  had  corporeal  posses* 
sion  of  Usownland^  And  where  the  exchange  ia  of  knda 
or  teneaaeiits  of  any  estatd  of  ioheritwce  or  freehold^  if 

r  ' 

■    Shop.     Touch.     290 ;        *  Co .  Lit.  50 ;  Perk.  s.  253, ' 
Fmoh.  Law, 27;  Shep.  PrAc.       ^  Lit.«.  62 ;  2  Blac.  Com. 
CoMs.  2«  3a3. 

w         ■    ■' ■■         I  III  a  .  I  >  ,         — ipii^— — i^— ■» 

(1)  This  may  beipferred  from  4he  numerous  precedents, 
inserted  in  the  ancient  collections.  See  Madox's  Form. 
Angl.  under  the  title  ^*  Exchange;''  and  see  i  Horsmap, 
362 ;  3  Wood,  243. 
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EXCHANGE,  has  both  a  condition  and  a  warranty  in  law  incident  and 
"•"""'■""""^  annexed  to  it,  by  yixUjie  of  the  word  "  exchange,"  i. «.  a 
condition  to  give  a  re-ehtry  to  either  party  upon  all  the 
land  given  in  exchange,  if  he  be  put  out  of  all  or  part  of 
.  the  land  taken  i«  exchange ;  and  a  warranty,  to  enable 
him  to  vouch,  and  to  recover  over  in  value  so  much  of  his 
own  land  again  given  in  exchange,  as  shall  be  recovered 
from  him  of  the  land  taken  in  exchange,  so  that  upon 
every  exchange,  either  party,  if  he  be  evicted,  or  lose  by 
action  the  land  he  takes  in  exchange,  has  a  double  re- 
medy against  the  other ;  thu£i  if  A.  exchange  land  with  J3. 
and  B.  be  put  out  of  all  or  part  of  the  land  upon  a  title 
•  paramount,  by  a  recovery  in  a  real  action  or  otherwise ;  in 
this  case,  'B.  may  either  enter  upon  his  own  land  again 
which  he  gave  in  exchange ;  or  else,  if  it  be  in  an  action 
brought,  he  may  vouch  A.  upon  Hhe  warranty  in  law,  and 
shall  recover  as  much  in  value  against  him  of  the  land  he 
gave,  as  he  has  lost  of  the  land  he  took  in  exchange';  all 
of  which  is  hj  reason  of  the  reciprocal  consideration,  the 
one  land  being  given  in  exchange  for  the  other.  But  this, 
it  is  to  be  observed,  is  a  Special  warranty  (tod  not  Kke 
that  on  common  recoveries) ;  for  upon  voucher,  by  force  of 
it,  he  shall  not  recover  other  lands  in  value,  but  have  back 
Ihesame  which  were  by  him  given  in  exchange;  for  inas* 
much  as  the  mutual  consideration  is  the  cause  of  the  war- 
ranty, it  shall  extend  only  to  the  lands  reciprocally  given. 
This  warranty  also  extends  to  and  binds  only  the  parties 
Aemselves,  or  such  respectively  between  whom  and  the 
exchanger  there  is  a  privity,  and  therefore  none  can  vouch 
by  force  of  it  but  the  parties  to  it,  or  their  hein,  and  not 
anassignee^ 

Andit  will  be  the  same  if  either  party  be  evicted  of  a  part 
only  as  of  the  whole  of  the  lands  taken  in  exchange.  If  then 
A.  give  three  aci[es  in  exchange  with  B.  for  three  or  any 
other  number  of  acres,  and  afterwards  B.  is  evicted  of  one 

« 

'  Bustofxtn  case,  4  Co*  121.  *  Ibid. 
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acre  only,  yet  the  whole  exchange  shaH  be  yoid ;  foras-   exchange. 

much  as  all  the  three  acres  were  given  in  exchange  for  the  

others,  and  the  condition  imposed  iif  the  exchange  being 
entire,  it  is  broken  upon  the  eviction  of  any  part  of  the  land, 
and  entry  therefore  given  into  the  whole  ^:  and  it  will  be 
the  same,  and  for  the  same  reason,  if  a  part  of  the  estate  or 
interest  in  the  land  fail;  as  an  estate  for  life, or  other  purt  of 
the  inheritance* 

An  exchange^  in  the  strict  legal  sense  of  the  word,  cannot 
be  between  more  than  two  parties,  the  principles  of  it  not 
being  applicable  to  more  than  two  distinct  contracting  • 
parties,  for  want  of  the  mutuality  and  reciprocity  on  which 
its  operation  so  entirely  depends.  For,  1.  The  considera- 
tion of  an  exchange,  and  of  the  implied  warranty  incident 
to  it,  is  the  receiving  something  with  warranty  from  the 
same  person  to' whom  soifiething  with  warranty  is  given ; 
but  if  there  could  be  three  distinct  parties,  each  would 
give  to  one,  and  receive  from  another.  2.  The  implied 
condition  of  re-entry  is,  that  re-entry  may  be  made  on  him 
whose  title  fiiils ;  but  if  there  could  be  three  parties  to  ah 
exchange,  then  each  person  would  be  liable  to  re-entry  for 
the  fault  of  another's  title  as  well  as  his  own  '.  The  num-  . 
ber  of  individuals  between  whom  the  exchange  is  made,  is, 
however,  immaterial,  provided  that  they  are  so  conjoined 
in  the  mutuality  of  giving  and  receiving  in  exchange,  as  to 
constitute  only  two  diUinci  relative  parties.  Thus,  two  or 
more  joint*tenants  may  exchange  with  two  or  more  tenants 
in  common :  for,  in  point  of  interest,  the  j  oint-tenants  are 
the  convejfing  party  on  one  side,  and  the  tenants  in  com- 
mon on  the  other ;  and  consequently,  there  is  the  same 
reciprocity  as  if  the  transaction  was  between  two  persons  ^ 
only\ 

' BtisTmtfB case, 4C0. 121.    parts,  p. 483;  and  Co.  lit. 
t  See  the  case   of  Eton    50,  b,  n.  (1). 
CoU^e,  in  Wilson,  vol.  2,        ^  Co.  Lit.  51,  a,  n.  (1). 
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fiXCHANOE. 

—   n.  Of  what  Things  an  Exchange  may  be  made. 

Of  what  an  ex-       An  exchange  may  be  made  not  only  of  things  of  the 
c^ge  may        g^me  nature,  as  a  house  for  aliouse,  &c.  but  of  things  of 

different  natures,  as  of  a  house  for  land  or  rent.;  a  tem- 
poral thing  for  a  spiritual ;  a  chamber  in  a  hou^e  for  com- 
mon, or  for  a  reversion,  seigniory,  or  advowson ;  of  land 
or  rent  for  a  right  of  land  or  release  of  right ;  of  an  ad- 
vowson  for  land ;  of  a  rent  for  a  way,  or  the  like.  Also,  a 
seigniory  by  homage  and  fealty,  or  the  like,  which  is  not 
valuable,  may  be  exchanged  for  land,  rent,  or  any  other 
such  like  thing  which  is  so  ^  And  although  the  lands  ex- 
changed lie  in  divers  counties,  Hbe  exchange  will  be 
good  ^ ;  with  this  difRsrence,  that  if  they  lie  in  dffierent 
counties,  the  exchange  must,  it  is  said,'  be  by  deed  in- 
dented, as  it  must  s^lso,  if  the  thing  exchanged  lie  in  grant, 
though  in  the  same  county  ^ 

So,  it  has  blBen  determined,  that  if  one  release  his  estovers 
in  such  a  wood,  and  give  the  release  in  exchange  for  hnd ; 
if  a  disseisee  release  his  right  to  the  dissebor  in  ex- 
change for  other  land  "^ ;  if  I  have  a  rent  honing  Out  of  (be 
land  of  another,  and' I  grant  or  release'the  same  rent  to 
him  in  exchange  for  other  land ;  or  if  I  releafie  the  rent  to 
him  in  exchange  for  a  way  over  his  ground  ** ;  if  I  be 
seised  of  lands  for  which  another  hath  a  right  of  action, 
and  I  give  to  him  other  land  for  a  rielefftbe  of  ids  right*; 
^  these  will  be  good  exchanges**.    So,  if  two  parsons  of 
a  church  make  &n  exchange  of  their  ben^ficies  bywords 
of  exchange,  and  each  of  diemi  rengn  his  benefice  iiito  the 
hands  of  the  bidiop  to  the  same  intent,  and  ihe  palitfhs 
present  accordingly,  and  the  presentations  ate  by 'way  of 
exchange,  it  will  be  a  good  exchanged 

*  Perk.  s.  «68,  ftgg,  260,  "  Perk,  s.  271,  482. 

*  Ibid-  s.  258,  261,  262,  "  Ibid.  s.  267. 
-263,  266;    Lit.  s.  62;   Co-  *  Ibid.s^  268,  269. 
Lit.  51,  62.  '  Shep. Touch.  293. 

^  Co-  Lit  51,  b,  ^  Perk-  s.  257. 
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Hencaj  it  may  be  collected,  i.  That  the  tbjngs  ex-  ^kchanoe. 
chaBgefl  xif^diiot  to  be  in  ewe  at  the  tiirie  of  the  exdiai^e  ""^ 
made ' ;  for  a  maa  unay  grant  a  rent  de  wmo  out  of  his  land 
k  exchange  for  a  manoi  (i).  %.  There  needs  no  trans- 
motatioa  of  poases^ion ;  a  release  of  rent,  estovers  or 
right  4>f  laad,  lor  laodi  being  good.  3.  The  things  ex- 
chafed  need  not  to  be  of  one  nature,  so  that  they 
concern  lands  or  tenements ;  as  land  may  be  exchanged 
£(»r  t&stj  common,  or  any  other  inheritanca  which  con- 
csms  kmda  or  tenements.  But  amuiities,  and  such  like 
things,  wUeh  diaige  the  person  only,  and  do  not  concern 
lands  or  tenements,  or  goods  and  chattels,  cannot  be  ex- 
changed for  land*. 

in.  Of  thb  Kequisites  to  the  Validity  of  av 

Exchange. 

This  requisites  to  an  exchange  are,  1.  That  the  estates 
exchanged  be  equal  in  point  of  quantity  or  duration  of 
interest:  2.  That  the  word  exchange  be  made  use  of  in 
effecting  it:  3.  That  entry  or  claim  be  made  upon  the 
lands  taken  in  exchange*. 

As  ^o  the  first  requisite^  viz.  that  each  parly  have  the  Equality  of 
like  kind  of  estate  in  the  things  exchanged ;  this  is  not  to  in  cichLngJ!*'^ 
be  understood  that  it  is  necessary  that  the  estates  should  be 
of  eqoal  value^  but  equal  in  point  of  duration  or  quantity 
of  interest  or  estate ;  as  fee-simple  for  lee-simple,  a  lease  of 
twenty  years  for  a  lease  of  twenly  years,  and  so  for  other 
estates.  For  if  the  one  giant  that  the  other  shaH  have  Jiis 
land  in  fee-simple  for  the  land  which  he  bath  of  the  other 
in  fee-tail4  or  that  the  one  shall  have  in  the  one  land  a 

'39st  9ee'CSM/f30,  ^jBd.  4,  'Co.  super  Lit.  50;  Perk. 
21.  s.  265. 

*  Co.  lit.  50, 1). 


0)  And  yet  if  I  grant  to  another  the  manor  of  A.  for  the 
manor  of  J5.  ^vrhich  he  is  to  have  after  his  father's  death  by 
descent,  it  seems  this  exchange  is  vo^. 
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EXCHANGE,   fee-tail,  and  the  other  in  the  other  land  but  an  estate 
""""^  for  life;  or  that  the  one  shall  have  in  the  one  land  an 
estate  in  fee-tail  general,  and  the  other  in  the  other  land  a 
fee-tail  special ;  or  that  the  one  shall  have  in  the  one  land 
an  estate  for  life,  and  the  other  in  the  other  land  an  estate 
for  years  only;  these  mutual  conveyances  cannot  take 
effect  aB  exchanges  \    And  therefore  if  the  lord  release 
to  his  tenant  his  services  in  tail  in  exchange  for  other 
lands  given-  to  the  lord  in  exchange  in  tail  also,  this  ex- 
change is  void  ;  for  by  this  release  made  by  the  lord  the 
services  are  gone  for  ever*.    So  if  the  tenant  for  his  dwn 
life  exchange  with  him  that  is  tenant  for  life  ''of  another, 
this  is  not  a  good  exchange  ^.    And  by  the  same  reason  it 
should  seem^  if  lessee  for  twenty  years  of  his  land,  ex- 
change with  another  for  other*  land  for  forty  years,  this 
would  not  be  a  good  exchange  *.    Or  if  tenant  for  his 
own  life  exchange  with*  him  that  is  tenant  in  tail  after 
possibinty  of  issue  extinct,  this  exchange  is  gqod  S    For 
in  general  the  law  looks  upon  an  estate-tail  after  possibility 
of  issue  extinct,  as  equivalent  to  an  estate  for  life  only  ^. 

Neither  is  it  'necessary  that]  bodi  estates  be  in  posses- 
sion ;  for  one  may  grant  an  acre  in  possession  in  exchange 
for  an  acre  in  reversion,  and  this  exchange  is  good^ 
Nor,  as  has  been  before  intimated,  is  it  necessary  that 
there  be  an  equality  in  the  value  or  quantity  of  the 
lands  exchanged :  for  if  the  land  of  one  of  the  parties 
be  worth  lOo/.  and  the  land  of  the  other  wortii  but 
lo/.  or  if  the  land  of  one  of  the  parties  consist  of  one 
hundred  acres,  and  the  land  of  the  other  but  of  ten  acres, 
yet  if  the  estates  given  be  equal  in  point  of  interest,  the 
exchange  h  good '.    Neither  is  equality  in  the  manner 

■  Shep.  Touch.  296.  »  11  Co.  80. 

.    "  Perk.  s.  283.  *>  sBlac.  Com.  135. 

yPerk.  s.  275;    Finch's        *  Co.Lit.6i;  Perk.  s,«8o, 

Ley,  27.  281,  289 ;  Lit.  s.  65- 

»  2  Blac.  Com.  323.  *  Ibid. 
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in  which  the  estates  are  holden  by  either  party  material ;  EXCHANGE 

for  two  joint^tenants,  or  the  like,  of  land,  may  exchange 

them  for  lands  holden  l^  one  person  in  the  entirety,  and 

they  may  take  the  lands  exchanged  to  hold  a  moiety  to 

one  of  them  and  a  moiety  to  the  other,  or  for  othec  di£- 

ferent  estates  than  they  had  before  *. 

In  every  exchange  it  seems  to  be  essential,  that  the  word^  Form  ofei. 
'^  exchange"  be  used  between  the  parties  in  making  the 
transfer.  As,  **  I  grant  to  you  white  acre,  to  have  and 
to  hold  to  you  and  your  heirs  in  exchange  for  black  acre  ; 
and,  in  consideration  hereof,  you  grant  to  me  and  my  heirs 
black  actc  in  exchange  for  white  acre :"  for  the  word  ''  ex- 
change ''  is  so  individually  requisite  in  this  case,  that  it 
cannot  be  supplied  by  any  othev  word,  or  cireundocution 
(unless  in  the  case  of  an  exchange  of  ecclesiastical  prefer^ 
ment) ;  neither  will  any  averment,  that  it  was  in  exchange,, 
be  admitted.  And  therefore^  if  A^  by  deed  indented,  give 
to  jB.  an  acre  of  land  in  fee-simple,  or  for  life,  and  by 
the  same  deed  JB.  give  to  A,  another  acre  of  land  in  the 
same  manner,  this  will  not  enure  as  proper  exchange,  but 
as  mutual  conveyances;  and  if,  therefore,  in  this  case^ 
there  be  no  livery  of  seisin  or  other  transmutation  of  pos-* 
session,  it  is  utterly  void  ^. 

But  ao  exchange  may  be  made  to  take  effect  in  futuro^ 
as  well  as  in  prasenti ;  for  if  an  exchange  be  made  between 
me  and  another,  that  after  the  feast  of  Easter  he  shall  have 
my  manor  of  Dale  in  exchange  for  bis-manor  of  Sale,  this 
is  a  good  exchange  K  ' 

It  is  ,not  necess^  in  an  exchange,  any^  estate,,  which' 
either  party  is  to  have  in  the  thing  exchanged,  should 
be  mentioned,  as  in  such  case  they  will  (the  estate  being 
freehold)  each  take  an  estate  for  life.  But  if  an  estate 
for  life,  or  the  like,  be  limited  expressly  to  one,  and  no 

•  Co.  lit.  51 ;  Perk.  s.  280,  s.  252,  254 ;  Eton  CoUege, 
281,  289 ;  lit.  s.  65.  2  Wils.  par.  3.  p.  483* 

'  Co.  Lit.  50,  51 ;  Perk*        »  Perk.  s.  265.. 
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EXCHANGE,   express  estate  is  limited  to  the  other^  this  will  not  be  a 
:  good  exchange  *"  (i). 

Entry  requisite       gjiy^  W'e  have  said  that  an  exchange  must  be  perfected 

by  entry  or  clainiy  and  which  must  be  iti  the  life-time  of  the 
pjEtrties ;  viz.  both  the  parties  to  the  exchange  must  toler 
into  the  things  taken  in  exchange,  if  they  be  Boch  things  as 
admitofentry ;  andifnoty  must  make  claim  thereto;  for  un- 
til the  exchange  be^cecuted  by  entry,  or  the  tike,  the  parties 
have  no  freehold  in  deed  or  in  law  in  the  things  exchanged, 
although  the  things  lie  in  one  county  t  and  if  either  of  the 
parties  die  before  he  enter^  into  the  lands  by  him  taken 
in  exchange^  the  whole  exchange  is  become  teid,  for  want 
of  sufficient  notoriety,  and  his  heir  may  enter  into  the  lands 
conveyed  in  exchange  by  his  ancestor  (a).  But  if  the 
parties  enter  at  any  time  during  their  Uvea,  it  is  aii£> 
fident,  unless  the  possession  be  before  divested  by  an 
elder  title,  as  by  entry  for  a  conditton  broken,  entty  by  a 
disseisee  or  his  heir,  or  the  like,  and  not  re-vested  again 
before  the  entry.  So  if  two  parsons  exchange  churches, 
and  resign  them  into  the  bishop's  hands,  this  is  npt  a  per- 
fect exchange  until  they  be  inducted;  and  therefor*  if 
either  of  them  die  before  they  be  both  inducted,  the  ex- 
change  is  void,  or  rather  incomplete ;  and  the  survivor, 
even  though  he  himself  be  inducted,  may  return  badt  to 

*»  igH.  6,  27;  Perk.  8.275. 


(1)  See  the  form  of  a  deed  of  exchange,  Horsm.  772; 
Wilde's  Sup.  to  Mod.  Prec.  No.  86,  87. 

(2)  Hence  the  usual  (and  it  should  seem  the  best)  mode 
of  making  an  exchange  (except  where  either  of  the  parties 
is  a  corporate  body,  or  otherwise  incapable  of  standing 
seised  to  an  use)  is  by  lease  and  telease,  or  other  convey- 
ance founded  on  the  statute  of  uses ;  in  which  case,  as  the 
possession  is  executed  by  the  statute,  no  entry  is  necessary; 
whilst  all  other  incidents  annexed  to  an  exchai^e  at  com- 
mon law,  will  be  equally  preserved.  See  CoTEit.  ft7i,.b, 
n.  (1),  s.  3. 
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his  own;  for^  as  has  been  before  observed,  if^  after  an  exchanosL- 

exchange  of  lands,  or  other  hereditaments,  either  party  be  r 

evicted  of  those  which  were  taken  by  him  in  exchange 
through  defect  of  the  other's  title,  he  may  return  back  to 
the  possession  of  his  own  by  virtue  of  the  implied  war- 
ranty contained  in  all  exchanges  *.  And  in  case  of  a 
reversion^  rent  or  seigniory  being  granted  in  exchange,  it 
was  necessary,  whilst  attornments  were  in  force,  that  it 
should  b^  perfected  by  the  attornment  of  the  tenant  in  the 
life-time  of  the  parti^s^  otherwise  the  exchange  was  void  ^. 

And  the  necessity  of  entry  by  the  parties  renders  Uvery 
of  seisin  unnecessary ;  for  e^try  by  the  parties  being  of 
equal  notoriety,  supersedes  the  reason  and  necessity  of 
livery  ^  A  further  consequence  of  this  is,  that  an  exchange 
may  be  made  h^  an  infant,  which  like  the  case  of  a 
feofTment  will  not  be  void,  but  only  voidable,  as  well 
becau^  of  the  notoriety  of  en^ry  as  the  recompence 
ha  received ;  if  therefore  he  continue  to  bold,  the  land 
after  he  becomes  of  age,  the  exchange  will  be  indefea- 
sible ". 

And  where  an  exchange  is  absolutely  void  for  any  of  Who  maj  take 
the  reasons  before  given,  not  only  the  parties  themselves  *oid  ci*^ang«l. 
and  their  heirs,  but  all  privies  and  strangers,  may,  for  the 
most  part,  take  advantage  of  the  defect:  but  when  the  ex- 
change is  oi;dy  voidable^  then  parties  and   privies    only 
can  avoid  it.    And  therefore  when  an  exchange  is  made 
by  an  infant,  he  only  when  of  full  age,  or  his  heir,  and  no 
other,  can  avoid  it".    So,  when  an  exchange  is  made  by  a 
tenant  in  tail,  no  other  but  the  issue  in  tail  after  the  deatb 
of  his  ancestor  may  avoid  it^    So,  when  it  is  made  by  the 
husband,  or  husband  and  wife,  of  the  wife's  land,  it  can  be*  ' 

*  Perk.  8.  288  ;    and  see  *  Lit.  s.  62. 

Shep.  'fouch.  29>,  n.  (3) ;  »  Co.  Lit.  51,  b. 

and  see  Ctwen/ryt^.  Coventry,  ,--,,>    1 

a  Atk.  a69.  -^  -  4  Co.  122 ;  Perk.  s.  %Q0, 

^  Co.  Lit.  50,  51 ;  1  Co.    294,  296,  298. 

98,  105;  Perk.  s.  284,  286,  "  Ibid. 
289,  292. 
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EXCHANGE,    avoided  only  by  the  wife  after  the  husband's  death,  or  the 
"~~  heir  of  the  wife  after  her  death.    So,  when  an  exchange  is 
made  by  a  man  non  sana  memoria,  it  can  be  avoided  by 
none  but  his  heir  p. 

But  an  exchange,  if  voidable  only  and  not  actually  void, 
may  become  good'  by  assent  of  the  parties  interested ;  as  if 
an  infant  exchange  lands,  and  after  at  his  full  age  occupy 
the  lands  taken  in  exchange  as  his  own,  the  exchange  is 
by  this  means  made  good.  So  if  the  issue  of  tenant  in 
tail  occupy  the  lands  taken  in  exchange  by  his  ancestor, 
the  exchange  is  made  good  for  the  life  of  such  issue.  So 
if  the  husband  and  wife  exchange  the  lands  of  the  wife  for 
other  land,  and  she,  aftier  her  husband's  death,  agree  to 
it,  and  enter  into  the  lands  taken  in  exchange,  the  ex* 
change  is  made  good^.  So  if  the  heir  of  a  man  non  san^ 
memorut  enter  into  the  land  taken  by  his  ancestor  in  ex- 
change, the  exchange  is  made  good.  And,  in  all  these 
cases,  when  the  exchange  is  once  by  agreement  made 
good,  it  can  never  by  any  subsequent  disagreement  be 
avoided. 


CHAP.  VIII. 

OF  A   PARTITION. 

PARfmON.  A  DEED  of  partition  is  that  by  which  two  or  more  joint- 
.  ^  tenants,  coparceners,  or  tenants  in  common,  divide  the 
lands  holden  by  them  in  joint-tenancy,  coparcenary^or 
common,  among  themselves  in  severalty,  each  taking  a 
distinct  part.  To  effect  this,  as  in  some  instances  there  is 
an  unity  of  interest,  and  in  all  an  unity  of  possession,  it  is 
necessary  that  they  all  mutually  convey  and  assure  to  eacli 

p  4  Co.  122;  Perk,  s.ago,        '  Co.  Lit.  51 ;   Perk.  b. 
*94i  296,  298- ,  279  ^  ^  ^?* 
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other  the  several  estates,  which  they  are  to  take  and  enjoy,  PABTinoN. 
separately.  By  the  common  law,  coparceners  being  com-  «-— *- 
pellable  to  make  partition,  might  have  made  it  by  parol 
only;  but  joint-tenants  and  tenants  in  common  must  al- 
ways have  done  it  by  dee<t :  and  in  both  cases  the  convey- 
ance must  have  been  perfected  hy  Uvery  of  seisin  K  And 
the  statutes  of  31  Hen.  8,  c.  1,  and  33  Hen.  8,  c.  32, 
made  no  alteration  in  this  point.  But  the  statute  of 
frauds  \  abolished  this  distinction,  and  made  a  deed  in  all 
cases  necessary  (1). 

The  most  convenient  and  usual  mode  of^making  parti- 
tion between  joint-tenantSi  tenants  in  common^  or  co- 
parceners by  deed,  is  by  lease  and  release  to  a  trustee, 
with  a  limitation  of  the  uses  of  the  several  parts  of  the 
estate,  to  those  to  whom  they  are  intended  to  be  respec- 
tively allotted*. 

A  partition,  like  an  exchange,  implies  both  a  condition 
and  warranty  in  law,  t.  e.  a  condition  to  give  re-entry  in 
case  of  eviction,  and  a  warranty  to  vouch  and  have  recom- 
pence"*  (1).  And,  as  in  an  exchange,  the  inequality  of 
value  in  the  estates  allotted  to  each  other,  on  the  par- 
tition, is  of  no  moment,  where  the  parties  are  of  competent 
age,  8cc.  to  contract*. 

*  lit.  250;  Co.  Lit.  169;  ^  Co.  Lit.  174,  a.  384,  a; 
2  BlacCom.  323.  4  Co.  121. 

*  29  Car.  2,  c.  3.  •  Co.  Lit.  51,  a.  172,  b. 

*  See5Pow.Prec.566,574. 

(1)  See  the  form  of  a  deed  of  partition,  2  Bridg.  Conv. 
471,  502;  Horsm.  764;  Wilde's  Sup.  to  Mm.  Prec. 
No.  106, 107. 

(2)  There  is,  however,  a  difference  between  a  recovery  in 
Value  by  force  of  the  warranty  upon  the  exchange,  and 
upon  the  partition ;  for  upon  the  exchange  the  person  shall 
recover  a  full  recompence  for  all  that  he  loseiB,  but  upon  the 
partition  he  shall  recover  but  the  moiety  of  what  is  lost, 
that  the  loss  may  be  equal.  Co.  Lit.  174,  a.  384,  b.  where 
see  some  other  differences  between  Partitions  and  Ex- 
changes. 
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^pwi<fe;?ed  ift  tbi^ti  pa^t  of  theae  ]©ewpfl*|  ?fhere  th^.  law^ 
l^lativ^  to^  jmk-ie^sjj^,  tenants,  vf^  CJjnjmptt,  apd  cor 
piarcieneKSii  o^mi^  vi\der.  omt  no^,  it  iiicill.  be  qu^cie^it  t^^ 
r^  thie.  efriffcnt  to,  tji^t  pla^e  fo^  tbfi  <^iMW9tipi;i§  ujoix 

^  See  flu/e;  b.  2,  part  2,  173,  b.  174,  a-  384,  b; 
0.8^  8.7;  ibid.«.  9,  S.4;  Lit.  1.255,  256,  257,  258; 
4«%  a^  Qq*  I^t.    i66bi  %    %n4  Co^'s  <S9f»f  t^ere. 
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PART  11. 

OF  DERIVATIVE  CONVEYANCES. 


CHAP.  I. 

OF  A  KELEASE. 

XI A  VINO  in  the  pieceding  book  finMied  our  inqmriei,    kIklease. 

ccmceming  tho  •everttl  9p9ct?8  of  fbimaby  or  ohioiiial  ; 

col|Teyallcol^  we  now  come  to  thoee  which  are  of  i^ 
sscoNnARY  or  PEBivATivE  kind  J  which,  pve-euppose 
some  other  conveyance  precedent,  and  only  eerve  to  en* 
large,  confirm,  alter,  reatraiot  restore  or  tramfor  ihe 
interests  granted  by  each  original  conYcyaace*.  Theaeare, 
i8t  Deeds  of  release;  ad.  Confiimaiion;  34*  Summcler; 
4th.  Assignment  ^  and  fith.  Defeasance. 

As  the  first  of  these  assurance^  is  one  of  those  which 
compose  the  very  common  species  of  conveyanoe,  luM>wn 
by  the  appellation  of  lease  and  RBLfUs^;,  and  Mpon 
which  the  operation  of  that  assurance  greatly  depends,  it 
wiU  be  proper  to  enter  pretty  fully  into  the  nature  of  a 
release ;  I  shaU  therefore  mquire, 

I.  Of  the  general  Natvbb  of  a  Releasb. 

II.  Of   THE  niFFSRENT  KlNPS  OP  RELEASES. 

HI.  What  Persons    are   capable    of    giving    a 

Release. 
IV.  What  may  be  the  Subject  of  a  Release. 
V.  How  A  Release  shall  be  constbveb. 


*  See  <i  Blac.  Com.  324. 
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BEUSASE^ 
I.   Of  the  GENERAL  NaTURE  OF  A  RELEASE. 

At  common  law^  lands,  we  have  seen,  could  be  trans- 
ferred from  one  person  to  another  only  by  feoffinent  with 
livery  of  seisin  producing  a  notoriety  of  the  transmutation  of 
possession :  there  was  a  similar  notoriety  in  the  change  of 
possession  where  a  person  disseised  another,  but  that  was 
only  a  tortious  possession,  liable  to  be  defeated  by  the  dis- 
8eisee,who  had  the  right :  to  complete  the  title  of  the  disseisor, 
where  the  party  disseised  was  willing  to  transfer  his  right  to 
the  disseisor,  it  was  necessary  that  he  should  acquire  the 
right;  this  could  not  be  done  by  a  feofiment,  as  that  was 
*a  transfer  ^f  the  possession,  but  this  the  disseisor  al- 
ready had;  it  was.  therefore  effected  by  a  release,  which < 
is  t)ie  giving  or  discharging  of  a  right  of  action  Which  a 
man  has  against  another,  or  the  conveyance  or  discharge 
of  a  man's  interest  or  right  in  lands  or  tenements  to  an- 
other, who  has  either  the  possession  thereof,  or  scnne 
estate  therein  ^ 

Releases  are  either  express,  of  in  deed,  or  by  operation 
of  law ;  and  'may  be  made  of  lands  and  tenements ;  goods 
and  chattels:  actions  real,  personal  and  mixt%  or  other 
rights  or  interests,  varying  only  according  to  the  nature  of 
the*  case,  and  the  purposes  which  the  release  is  intended 
to  effects 

The  proper  words  for  creating  an  express  release  are, 
''  remise,  release,  and  quit-claim  (i),''  which  have  all 
the  same  signification ;  and  Lord  Coke  adds  two  others, 
viz.  "  renounced  and  acquitted."    But  any  other  words 

*  2  Blac.  Com.  324;  Shep.        «  Co.  Lit.  264,  a. 
Prac.  Couns.  2 ;   Gilb.  Ten.        ">  SeeHbb.163;  4  Co.  63; 
53-  .  8  Ibid.  1 52 ;  Co.  Lit.  286. 


•rfM 


,  (1)  The  word  "  release,''  is,  says  Lit.  s.  508,  and  Co.  Lit. 
291,  b.  the  strongest  word  in  the  law,  and  will  discharge 
all  sorts  of  actions,  rights  and  tities,  conditions  before  and 
after  breach,  executions,  appeals,  rents  of  all  kinds,  cove- 
nants, contracts,  recognizances,  statutes.  See. 
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and  expTessions  of  a  like  import  will  amount  to  a  re-    BJULBASB* 
lease  ^  " 

An  express  release  must  regularly  be  in  writings  and  if 
the  estate  released  arose  by  deed,  this  writing  must  also 
be  by  deed,  according  to  the  rule  of  law>  that  eodum  modo 
quo  oritur  eodum  modo  dissolvitur;  and  so  a  duty  arising 
by  record  must  be  discharged  by  matter  of  record,  8cc/ 

Releases  by  operation  of  law  may  be  where  an  obligor  Of  reletiw  by 
makes  the  obligee  his  executor,  and  he  accepts  of  the  exe-  law. 
cntorship ;  this  is  a  release  in  law  of  the  action  ^ :  so  if  the 
obligee  makes  the  obligor  his  executor,  this  is  a  release  in 
law,  because  it  is  the  proper  act  of  the  obligee,  who  thereby 
makes  the  executor  the  only  person  capable  to  receive  and 
pay,  8cc.»» 

And  what  is  here  observed  respecting  obligors  and  obli- 
gees, holds  equaUy  between  all  other  creditors  and  debtors, 
but  it  must  be  attended  with  the  following  observations : 
a  debt  is  only  a  right  to  recover  the  amount  of  the  debt 
by  way  of  action  j  and,  as  an  executor  cannot  maintain  an 
action  against  himself,  or  against  a  co-executor,  the  testai- 
tor,  by  appointing  the  debtor  an  executor  of  his  will,  dis- 
'chaiges  the  action,  and  consequently  discharges  the  debt. 
Still,  however,  when  the  creditor  makes  the  debtor  his  ex- 
ecutor, it  is  to  be  considered  but  as  a  specific  bequest  or 
iegacy,  devised  to  the  debtor  to  pay  the  debt ;  and  there- 
fore, like  other  legacies,  it  is  not  to  be  paid  or  retained  till 
the  debts  are  satisfied;  and  if  there  are  not  assets  fopllie 
pajfment  of  the  debts,  the  executor  is  answerable  for  it  to  the 
creditors.  In  this  case,  it  is  the  same  whether  the  executor 
accepts  or  refuses  the  executorship.  On  the  other  hand, 
if  the  debtor  makes  the  creditor  his  executor,  and  the  cre- 
ditor accepts  the  executorship,  if  there  are  assets,  he  may 

•  Lit.  8. 445;  Co.  lit.  264.  '  Co.  Lit.  864,  b ;  2  Rol. 
b;  and  see  Plow.  140;!  Sid.    ^.  il^'i-*    „«        di^ 

i        /^        T        can  »    Co.    Lit.    364;      Plow. 

265;  Cro.  Jac.  696 ;   9  Co.    ,34,  i8a;  Hutt.  128.    ' 
52 }  Show.  331 .  "  8  Co.  136 ;  2  Salk.  306. 
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tftff*T"  ontaki  Us  4ebt  AutKif  tfae  ««6eifi^  agaiui  tbe  ccedAtors^  ia 
■"~~~"""^  equal  degree  with  himself;  but  if  there  are  not  assetsiy  hit 
tumf^tte  "the  iiair,  «¥tifif«  the  heir  is  hoittd'-  Aad  there- 
^M|  the«^  it  is  «8k1  by  Chief  Justice  Holt,  thatacre^ 
editor  woskkkg  his  40btor  eKecatar  4oe8  not  operate  as  a 
IcjgBiey,  «r  ttmountto  a  h^equest  to  him  of  the  sum  due,  hut 
to  aftajmeatafid  release;  the  ioeaoiji^  otit  is,  that  suck 
•execalor  havk^  asseto  isuffieieat  to  pay  the  dehts  and 
iegaoies  of  the  testator,  is  discharged  of  the  debt  due  from 
lilaiBelf,  fis  he  hy  law  is  entitled  to  all  the  residue  of  ibe 
testator's  peisonal  estate  aft^  paymeitt  of  debts  and  legfi^ 
'  €066-;  littt  it  hath  been^djo^ed,  that  in  case  of  adeficienoj 
<cif  assets  either  for  the  payment  of  debts  or  legacies^  such 
debt  is  to  be  deemed  assets,  and  the  executor  accoantable 
iheremth  as  so  much  of  the,  testator's  personal  estate  \ 

^Uid  by  an  iateEmcorii^e  all  contracts  between  the  hus- 
iMmd  and  wife  lor  debts  due  in  priuenti  or  im  fidurOf  or 
«i|Mn  a  Hf^ntfaigMicy  -if  hich  may  become  due  -during  Ihe 
•oevttiliii^  <ave  mleascd  and  extinct,  became  the  husband 
aad  safe  make  but  one  person  in  law ;  and  it  was  holdoi 
^.JmtiQe'Giittld,  that  if  "these  was  an  express  agseeioent 
that  tltfiy  should  not  be  .leleaaed  by  thentennam^gcv^ 
would  he  ^oicL  ^  iaccmsisteat  withthe  state  of  matn- 
ALon^^  But  it  seems  ^the  better  opinion,  and  founded  m 
.gieat  variety  of 'cases,  4hat  promises^  oovenants,  and^^gree- 
niKKits£ir-the  pecfonnaiftoe  of  atthing  which  is  nat  to  hap- 
'  jpnn  dimng  theoovertusQ,  as  payment  of  money  after  the 
Juttaband!s  decease,  are^not  released  by  the  mairiage  %  for 
nsnoh-ooiiRenantor  psomise  by^the  husband  is 'Ouly  a  latwe 
debt  on  a  oontingency  whiah  cannot  hi^jpw  *duiu|g  the 
jaaniQg^  and  ihatdspie^^deat  to  Ihe  ddbt ;  but  a  hond- 

^btos  a  jNMea|;debt,\and  the^o^ditioniB'not  preoedfii^ 
but  subsequent.  And  it  seems  now  to  be  settled,  that  such 

^  Wankferdr.  Wmkfhifd,  '  C0.Xit.a64;  8  Co.  4  36; 

iSslk.?^.  Dyer,  140.  . 

*  2  Silk.  304,  go6 ;  Oro.  »  See  Hob.  21B,  agry;  2 

Car.  973.  Rol.  Abr.  407 ;  2Tem.  481. 


II.  Of  ^^he   dii^?erbnt  -Kmois  ov  RisfiBAMrs  "Wmvh 

TIESI^EOT  TO  "PRBIR  'OpBBTATION. 

H^LB ASEs,  Bays  ^Lord'Cdte^-i^t^  bffh^iraiftmit'kli]^^ 
i.e.  Ut,  those  which  tfhure  by'Way  bf '^«eHeJrfW^c,  i^lp 
passing  an  6^Cate ;  ad,  by  way  of  mt»er?eiiWrf/,  c^r  passing 
a  right ;  3d,  b/Vay  tJf  crtatibn'Ot  6nfergetoeftt<if  aii'€*ttte; 
4th,  by  Way  6f  ettingdi^hment;  and  Sir  ^Hlkm  iBtebk- 
stone  adds  E  ^fli,  vi2/by^^y6ir  entry' atid^eoifaieilt 

ist,  Of  tel6as6s*)6taurft(g^  by  tV^bf^frtr'dr'pSiSStagmi  Keleiae  for 

estate.    ^Wh^rfe  't^o  or  'm6Tfe'b^c6toe*«^i8eH*^f ^ Afe  'Wttiite  SJSe?  *" 
eiktafe  by   a  joint  title,  ^  by  a  i^iitMbt'^'aeMeftnt/tts 
joint-teiiahts  (5rcOp£Lf6eii^)rs;aiid  dileV>f^fliefn  VdMK^s^his 
light  to  the  Other,' such' Irel^adte' IS  tfaidto^^tmi^^by'l^y^  of 
^Uer  k  istatij ;  %ripWi6n* tWo'S^tiftttll  p^rtons'tttoite  fci'by 
&V  sdtne Y^d^'  bdMt^ct,  «he  6f  thi^fn'  ittight  disebafge^to 
ihe  other '  the'blM^fit  6f  i^nih'  fietidal  c^ntfsfdt  by  a  relMiei    ' 
bed^tide  ^o"d6t6riety%&8  ii^dftd,^inde  thefe  wasva'Sfilffik 
til^nt  tiotbriety*  in  the  pYtor^itedal  tontraet ;  * tiius;^tWo  i&o- 
pjaH$^M'to'me  in  to'CHe  Ahtff  e*  fetid,  detfeeuttiiig  fW>B!  ttttlr    . 
i&th'^r,  ^^  'ili^rdfMie  ti%  Mely  felMlcf to  e»Mih'\^Af6r'^ili>- 
-6tit  '^y  notdtitity ^by  'fediBhteiit ;  bi^cAitte  -Hi^  ^ttdLe  'try 
^^On  6f  ttie  ftlrtoer  'cfotmti)6t-^d'S6s(ieile^to^ibete,M^^ 
(gktiifliMitfB'^dinHii  Vti^yiisi^AM'^iiS^^ 
\Stxt '  since  cop)dr6^ets  tMUnlit  distloet  *  ^UtiKttfs  (to  "tlMfr 
cMIdr^n/ tnte/Dfily  tiso  'panis'saefa  MtMes  b^'ftlMHIiteilti^fat 
tftr^hkre  fai  i^e^f  6f  kfae  U«soend]tfg%ne^ldi»€fa^t^iAllaMi, 
^Wtfiih  ihey  ittlriW»s  by  a  distinct ^fMfitaMt  rbtl^jdta*. 
ftf&adtte  can- only  jiaMs'^d'^M^te^'^rd^^   ftddiMtlty 
fe^ffltife^t;|M^r^ speaking, 'for' «hey  8M4n<Mldly  Il]p4ie 

■^  Mittmrne  t.   Ewart,    5  "*  2  Com.  325. 

Dumf.  8c  ifiast,  'sSi ;  » «nd  p  Co.  Lit.-  293. 

'A^  d€kn.  JFbofd  < v.  i^cf,  <i  GUb.  T«n«  73. 
there  cited. 
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first  feudal  contract,  and  therefore  a  second  feoflBuent 
'  cannot  give  any  other  farther  title  or  Notoriety,  because 
every  person  shall  be  supposed  to  be  in  by  the  elder  and 
most  worthy  title,  which  is  the  prior  feofiment,  nor  is  this 
any  injury  to  a  stranger's  pracipe,  for  he  may  bring  it 
against  them  all  accordiug  to  the  prior  feudal  contract; 
and  if  any  of  them  disclaim,  the  rest  must  defend  for  the 
whole,  or  lose  their  interest '.  So  neither  can  tenants  in 
common  release  to  each  other,  but  they  must  pass  their 
estate  by  deed  of  conveyance,  because  this  estate  being 
established  by  different  notorieties,  each  having  passed  by 
distinct  liveries,  they  must  pass  to  each  other  by  a  distin- 
guishing livery,  else  it  cannot  be  known  in  whom  such 
parts  are  which  formerly  had  passed  by  a  distinct  livery ; 
and  against  tenants  in  common,  there  must  be  several 
pracipes,  they  having  several  freeholds'. 

So  if  one  joint-cdpyholder  release  to  his  companion, 
this  is  good  without  surrender  or  admittance,  for  the  first 
admittance  was  of  them  and  every  of  them,  and  the  ability 
to  release  was  from  the  first  conveyance  and  admittance  \ 

And  as  in  releases  which  operate  by  ndtter  U  estate,  the 
release  is  supposed  to  be  already  seised  of  the  inheritance 
by  virtue  of  the  former  feudal  contract,  and  the  release 
only  operating  as  a  discharge  from  the  right  or  pretension 
.of  another  seised  under  the  same  contract,  and  not  as  a 
.transfer,  no  words  of  inheritance  in  the  release  are  neces- 
sary " ;  but  where  the  release  operates  by  enlargement,  the 
releasee  .having  no  such  previous  inheritance,  and  fiefi  be- 
ing either  for  life  or  in  fee,  as  they  are  originally  granted, 
the  release  gives  the  estate  to  the  releasee  for  his  life  only^ 
unless,  it  be  expressly  made  to  him  and  his  heirs  \  But  one 
jteuant  in  common  cannot  release  to  his  companion,  but 
each  must  pass  the  estate  to  the  other  by  feoffment  and 

'  GKlb.  Ten.  73.  "  Co.  lit.  g,  292. 

•.Co.  lit.  195.  *  Co.  lit.  273,  b,.Q.  (2>; 

^  Water.  Pretty, WinclifZ'    Gilb.Ten.  74.    . 
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liyery,  or  some  equiponent  conveyance ;  because  tenants     RELEASE, 
in  common  have  distinct  freeholds/ which^  having  been 
created  by  different  acts  or  liveries,  they  must  pass  to 
each  other  by  different  liveries. 

2dly,  Of  releases  operating  by  way  of  mitter  le  droit.        Release  b; 
Releases  are  said  to  enure  by  way  of  ndtter  le  droit 
where  a  person  is  disseised,  and  he  releases  to  the  dis- 
seisor himself,  or  his  feoffee,  or  to  the  heir  of  the  disseisor*, 
who  being  in  possession,  are  therefore  capable  of  taking  a 
release  of  the  right ;  and  nothing  passing  but  the  right 
{droit\  the  release  is  said  to  enure  by  way  of  mitter  le  droit. 
In  which  cases,  the  possession  being  in  the  releasee,  and 
the  right  in  the  releasor,  the  uniting  of  the  right  to  the 
possession   completes  the  title  of  the  releasee:  the  dif- 
ferent degrees  of  title,  however,  in  the  disseisor,  his  feoffee, 
or  his  heir,  give  the  releases  made  to  them  different  ope- 
rations, which  will  be  shown  hereafter  *. 
3dly,  Of  releases  which  enure  by  way  of  enlargement.  Ofreleasef 
Releases  enure  by  way  of  enlargement  when  the  posses-  ^^^mmtiu. 
sion  and  inheritance  are  separated  for  a  particular  time, 
and  he  who  hath  the  reversion  or  inheritance  releaseth  to 
the  tenant  in  possession  all  his  right  or  interest  in  the 
land ;  such  release  is  said  to  enlarge  his  eslate,  and  to  be 
equal  to  an  entry  and  feoffment,  and  to  amount  to  a  grant 
and  attornment^,  because  it  transfers  the  estate  in  like 
manner  as  a  feofiment  with  livery,  of  corporeal,  and  a  grant 
and  attornment  of  incorporeal  property. 

As  the  release  enuring  by  way  of  enlargement  is  that 
which  is  used  in  the  conveyance  by  lease  and  release,  it 
will  be  proper  to  be  somewhat  particular  in  giving  the 
reader  a  clear  conception  of  its  nature  and  operation. 

In  order  that  a  release  may  take  effect  by  way  of  enlarge- 
ment, it  is  necessary  that  the  releasee,  at  the  time  the 

•  lit.  8. 466;  Co.  Lit  274,  Finch, 44 ;  5  Co.  12^;  Dyer, 
276 ;  Gilb.  Ten.  55.  269,  302;  and  see  Gilb.Ten. 

•  Gilb.  Ten.  54.  69. 
**  Co.  Lit.  27Jj,  a,  n.  (1); 
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RELEASE,     release  is  made,  should  be  in  actual  poBsession  o^  or  at 

""^  least  have  a  vested  interest  in,  the  lands  intended  to  be  ro- 

.        leased  %  axid  that  there  should  be  privity  between  him  and 

.  the  releasor. 

And  whenever  these  requisites  concur,  the  release  is  ca- 
pable of  having  this  mode  of  operation,  and  therefore  a 
release  by  way  of  enlargement  may  be  made  to  tenants  in 
dower,  or  by  the  curtesy,  they  having  possession,  and  pri- 
vity of  estate  with  respect  to  the  releasor"*.  So,  if  d\ere 
be  lessee  for  hfe  or  years  in  possession,  the  lessor  may 
enlarge  those  estates  by  release  to  the  lessee ;  and  if  the 
lessor  grant  over  the  reversion,  the  estate  or  interest  of  the 
grantee  or  assignee  may  be  enlarged  by  the  release  of  him 
in  reversion  *.  So,  if  ther^  be  a  lessee  for  life»  remainder 
in  tail,  the  remainder  in  fee,  he  in  reiDoaLuder  in  fee  may 
^  enlarge  the  estate  of  the  lessSse  by  release^  for  notwith* 

standing  the  mesne  remainder',  there  is  possession  and  pri- 

•  vity.  But  if  a  man  lease  for  twenty  years,  and  the  lessee 
assigns  for  ten  yeais,  a  release  by  the  reversioner  to  the  as- 
signee is  void  for  want  of  privity :  a  release  tP  the  lessee  is 
however  good,  .for  he  hath  the  possession  notwithstanding 
the  assignment;  the  possession  of  the  lessee  being  always 
considered  the  possession  of  the  lessor,  he  kolding  as  his 
bailiffs. 

And  if  a  maA  make  a  lease  for  years,  the  remainder  for 
life,  and  afterwards  releases  to  the  tenant  for  years,  this 
is  good,  because  the  tenant  for  years  holds  of  the  rever- 
sioner, and  pays  him  the  services,  and  ought,  at  common 
law,  to  attorn  to  his  grants,  and  not  he  in  the  remainder 
for  life ;  and  therefore  where  tenant  for  years  accepts  a 
release  of  the  reversion,  it  must  consequently  be  good ; 
and  in  this  case  a  release  to  him  in  the  remainder  for  life 
would  be  good  Likewise,  becaj4se  the  lessee,  in  the  original 

. «  Go.  Lit«  970, a,  n.  (3).  '44  Ass.   35;    but  see 

^  2  BoL  Abr.  400, 401.  Brownl.  207. 

•  Co.  Lit.  273,  a ;  2  Rol.  «  Co.  Lit*  270 ;  Dyer,  4, 

Abr.x40i,  pi.  2  j  Carter,  62. 
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creation  took  the  estate  for  years,  subject  (o  such  re*     RELEASE, 
mainder  for  life,  and  therefore  there  needs  no  consent  from      * 
the  lessee  for  years  to  enlarge  the  estate  into  a  fee^. 

But  a  man  must  not  only  have  an  immediate  relation, 
but  he  must  have  possession  of  the  estate ;  for  if  be  has 
assigned  it  ov^er  to  another,  there  can  be  no  such  posses- 
sion upon  which  a  release  can  operate;  for  it  would 
destroy  die  solemnity  of  contracting,  if  the  release  were  to 
pass  the  estate,  and  charge  the  tenant  when  the  party^  was 
not  really  in  possession.  Therefore,  if  tenant  by  the  cur- 
tesy grants  over  his  estate,  he  is  not  afterwards  capable  of 
taking  a  release,  for  his  estate  is  created  merely  by  law, 
and  he  remains  tenant  to  the  heir ',  and  subject  to  waste, 
and  was  formerly  compellable  to  attbm  to  the  grants  of 
the  reversioner ;  and  he  li|8  no  possession  m  pais,  which 
may  be  enbrged  into  a  fee^ 

But  the  grantee  of  tenant  in  dower,  or  by  the  curtesy, 
is  capable  of  tdcing  a  release,  because  of  the  privity  and 
notoriety  of  possession '. 

So  if  a  feme  covert  be  tenant  for  life,  a  releaile  to  the 
husband  and  his  heirs  is  good ;  for  there  is  both  privity 
and  an  estate  in*  the  husband,  upon  which  the  release 
may  sufficiently  ennre  by  way  of  enlargement ;  for  by  the 
interaiarriage  he  gains  a  freehold  in  right  of  his  wife  ". 

So  if  a  man  make  a  lease  for  life,  the  remainder  for 
yfe,  and  the  first  lessee  dies;  a  release  to  him  in  the  re- 
mainder, mid  to'his  heirs,  is  good,.beibre  he  enters,  to  enlarge 
hiS'  estate,  because  he  hath  an  estate  of  a  freehold  iti 
hw  in  him,  which  may  be  enlarged  by  release  before 
entry  . 

AIbo-,  if  an*  advowson  be  granted  for  years,  the  patronage 
for  years  is  ki  thcf  grantee,  and  he  may  aecept  a  riflease 
in  f6e  of  the  patroti ;  but  if  one,  two,  or  three  avoidances 

^  Co.  Lit.  293.  '  a  Biol.  Abr.  400, 401 . 

^  Quare  to  the  lord  ?  ^ee        "^  Co.  Lit.  273,  b ;  Keil^. 

Watk.  Desc.  c.  1,  s. 3.  i^g,  pi.  97. 
*  Co.  Lit.  273,  a.  "  Co.  Lit  870,  b* 

T   t 
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RELEASE,     are  granted,  the  patronage  is  not  separated,  nor  can  such 
■*""""*"""^  grantee  accept  of  a  release  in  fee  of  the  patron  in  fee  who 
hath  the  inheritance  ^ 

Also,  if  a  man  seised  of  a  rent  in  fee  grants  it  for  life, 
he  may  enlarge  it  by  release  >*• 

A  release  by  a  lessor  to  his  lessee  at  will,  haying  en- 
tered by  force  of  such  lease,  is  also  good  in  respect  of  the 
privity  between  them ;  and  it  would  be  a  vain  thing  for  the 
lessor  to  make  livery  and  seisin  to  one  already  in  posses- 
sion of  the  land  by  his  own  agreement  *^.  But  if  tenant  at 
will  makes  a  lease  for  years,  and  the  lessee  enters,  he  is 
a  disseisor,  and  a  release  or  confirmation  to  the  tenant  at 
will  afterwards  is  void,  because  the  privity  is  determined'. 
And  a  release  to  a  tenant  at  sufferance,  as  where  lessee 
for  years  holds  over,  is  void ;  for  though  there  is  a  posses* 
sion,.  yet  there  is  no  privity,  which  is  equally  requisite*. 

But  a  release  to  a  lessee  for  years  only,  before  entry, 
will  be  no  enlargement  of  the  estate  of  the  lessee,  be  having, 
till  entry,  neither  a  possession  nor  a  vested  interest,  but  an 
inieresse  temuni  only ' ;  but  otherwise  after  entry. 

All  then  that  is  requisite  to  give  operation  to  a  release 
of  lands  for  the  purpose  of  enlarging  the  particular  estate 
into  a  fee,  it  wiU  be  perceived,  is  actual  possession  or  a 
vested  interest  in  the  releasee,  and  a  privity  of  estate  be- 
tween him  and  the  releasor.  Hence  the  expense  of  a  bargain 
and  sale  for  a  year,  to  give  possession  previous  to  a  release 
of  the  reversion,  may  firequently  be  avoided ;  for  a  release 
by  trustees  to  uses,  to  their  cestui  que  use,  or  cestui  que  trusty 
would  alone  transfer  to  him  the  fee".  So  a  release  by  the 
owner  to  a  tenant  by  elegit,  statute-merchant,  or  statute* 

•  Jon.  19.  •  Co.  lit.  ^70,  b ;  Dyer, 

f  43  Ass.  8 ;  2  Rol.  Abr.  28,  pi.  19 ;   Gro.  Eliz.  368; 

4^^*    .    , .  3  Leon.  152 ;  Brownl.  207  ; 

«  Co.  Lit.  270,  b  ;     lit.  Cro.  Jac.  170. 

B.  460,  4^1;   Dyer,  269,  b,  «  Lit.    s.  459;    Co.   Lit. 

p!.  20;  Owen,  28,  29,  Si  P.  270,  a.            ' 

'  Shaw  V.  Barber,   Cro.  •  See   Lit.  s.  46a,   463, 

EHz.  830.  464 ;  Co.  Lit.  271,  a.  • 
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staple '•    So  if  a  feme  covert  be  tenant  for  life,  she  may     RELEAIE. 
by  release  only  transfer  such  estate  to  her  husband^, 
4thly,  Of  releases  enuring  by  way  of  extinguishment.         Of  relewei 
In  some  cases,  where  the  releasee  cannot  have  the  thing  tmsuubinoiit. 
released  by  way  of  mitter  h  droits  8cc.  or  enlargement,  yell 
the  release  shall  enure  by  way  of  extinguishment  against 
all  other  persons ;  as  when  the  lord  releases  his  seigniory 
to  his  tenant  of  the  land,  or  when  the  grantee  of  a  rent- 
charge  or  common  releases  to  the  tenant,  such  releases 
absolutely  extinguish  the  rent,  the  services,  or  the  common, 
though  the  releasee  be  only  tenant  for  life*;  for  the  tenant 
cannot  hav^  services  or  r^itto  receive  of  himself^  nor 
take  common  in  his  own  hands.    So,  if  a  lease  be  made  to 
one  for  life,  reserving  rent  to  the  lessor  and  his  heirs;  if 
the  lessee  be  disseised,  and  after  the  lessor  releases  to  the 
lessee  and  his  heirs  all  his  right  in  the  land,  and  after  the 
lessee  enters ;;  in  this  case  the  rent  is  extinct,  but  the  right 
of  the  reversion  doth  not  pass\ 

And  if  a  lease  be  ihade  to  one  for  years,  reservmg  a' 
rent,  and  the  lessor,'  before  the  lessee's  entry,  release  to* 
him  the  reversion,  this  will  effect  an  extinguishment  of 
the  rent,  although  it  cannot  until  entry,  as  has  been  be- 
lore  observed,  operate  as  an  enlargement^. 

Also^iftenant/for  life  demises  his  land  to  another  for 
the  life  of  the  lessee,  with  remainder  over  to  a  third  per- 
aon  in  fee,  and  the  reversioner  release  to  the  lessee,  he 
uriU  be  for  ever  barred ;  not,  however,  by  reason  of  the 
release  enuring  by  way  of  mUter  le  droit,  which  it  does  not, 
for  then  should  he  have  the  whole  right,  nor  by  way  of 
enlargement,  for  at  the  time  of  executing  the  reletoe  he 
had  not  an  actual  reversion,  which  had  been  disposed  of 
by  the  tenant  for  life,  but  only  a  right  to  the  reversion; 
the  bar  is  therefore  by  way  of  extinguishment  of  right'.. 

'  Co.  Lit.  270,  b.  *  Lit.  s.  456. 

^  Ibid.  273,  b.  *  Co.  Lit.  270,  a. 

*  Lit.  a.  479  ; '  Co.  Lit.        ^  Lit.  s.  470  ;     Co.  Lit» 
279,  b.  280,  a.  270,  a. 

'3 
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nuil^^aiB.  Il  is  here  to  be  noted,  that  befove  the  statate  of  91M 
^  emptor i9,  if  a  man  had  aliened,  the  fend  was  forfeited ;  b«l 
afterwards  that  was  compounded  for  fines :  but* the  lord 
could  then  only  demand  a  certain  compositioii  i  and  because 
the  tenant  had  sworn  fealty,  he  could  not  withdraw  himself 
out  of  the  feudal  service  during  life^  but  after  the  death  of 
the  feoffee,  ihe  lord  was  enforced  to  take  the  feoffee  f<Mr  hia 
tenant ;  for  the  lord  could  not  introduce  the  heir  into  the 
feud,  contrary  to  the  alienation  of  the  ancestor.  And  after 
the  statute  of  quia  empt^res,  the  lord  e6t|ld  avow,  upon  tfac^ 
X^offbr  till  the  arrears  were  tendered :  but  boith  hefoi^  and 
after  the  statute^  by  acceptance  of  the  feofiea,  he  beoaasa 
his  tenant;  for  it  is  a  plain  consent  to  the  alienation.  So 
in  terma ;  if  a  termor  assigns,  and  the  landlord  aocepta 
rent  from  the  assignee,  he  can  have  no  action  against  the 
ttrmor,  because  the  rent  is  a  serifice,  whith  being  taken 
from  the  Bsaignee,  establishes  him  in  the  term,  and  he  cannot 
demand  the  serrice  but  from  the  tenant  of  the  land ;  bi|t 
where  there  is  no  such  acceptance,  if  the  tepiaor  asrigns 
in  his  Isfe^time,  or  the  executor  after  hi»  decease,  ye>  aa 
action  of  debt  lies  for  the  rent  against  the  execntor ;  few  a* 
term  for  years  being  the  smallest  estate,  ia  presumed  to 
continue  in  the  person,  and  the  oontraet  is  sni^osed  to  he 
performed  by  that  person,  unless  he  accept  another  tenant : 
and  that  person  haa  a  contimmiee  to  perfcwm  all  contraefts 
•  as  long  as  there  is  an  exeontor  tint  lefMresents  him,  and 
has  assets  to  perform  hia  contracts'.  But  a  man  may  havs 
an  action  of  covenant  on  the  covenants  iathe  lease,  aftier  the 
acceptance  of  the  assignee  for  his  tenant;  because^  though 
the  acceptance  discharges  the  tenant  from  t|ie  action  of 
dBbt,beoauBS  it  diaohajtges  the  secvioe  by  accepting  another, 
yet  Without  legal  worda  and  a  solemn  contraot  in  writing 
the  coyenant  cannot  be  dischpyrged ;  foe  safceltir  eo  £g«P- 
mine  quo  Ugatufu.  e^  *. 

^  5  Co.  H;  1  Sid:  a«d.        Car.  i88>  4£s*^47<>;  OHh. 
•  Cro.  Jacsog,  522;  Cro»    Ten,  67, 
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5.  Lastly^  a  release  ttiay  enHre  by  way  of  entry  and     release. 
feofiment^.    Aa  if  there  be  twq  joint  disseisorSi  and  the       ' 
diaaeieee  release  to  one  of  them,  he  shall  be  sole  seised,  ^*!^/°Vl 

'  '    ing  a^Mi  eniT]^ 

and  shall  keep  oat  his  former  companion ;  which  is  the  •^^  feoffmeiu. 
same  in  eflPeet  as  if  the  disseisee  had  entered,  and  thereby 
put  an  end  to  the  disseisin,  and  afterwards  enfeoflfed  one 
of  the  disseisors  in  fee  <• 

« 

HI.   What  Persons    ark  capable  of  makinb  a 

Release.  , 

Generally  speaking,  all  person*  may  relinquish  or  , 
release  their  right  to  lands  or  teneidents,  or  other  interests ;. 
anbject  only  to  the  operation  of  the  release  being  varied  in 
Us  extent,  according  to  the  interest  of  the  releasor,  as  whe* 
ther  sole  or  joints  whether  podsesded  in  his  own  right  or 
in  right  of  another,  and  the  Hke. 

Thus,  one  joint^teniutit  of  a  rent  in  fee  may  release  all 
hia  right  to  the  reversioner^  but  this  will  not  pass  ibe  moiely 
of  his  companion;  but  otherwise  as  to  personal  things,  of 
which  one  joint^tenant  may  release  the  whole,  ^unless  the    " 
personalty  be  mixed  wilb  tiie  realty  \ 

So  inlndritaats  of  andent  tt^ssunig^ti,  entitled  to  have- 
omamon  by  reaaoii  of  ilieif  commorancy,  cannot  release 
it;  for  Aough  one  inhabitant^ or  set  of  inhabitants,  should 
release  it,  a  succeeding  one  might  claim  it  K 

So  churchwardens,  having  nothing  but  to  the  use  of  the 
parish,  laid  the  corporation  consisting  of  both,  one  only 
cannot  release  or  give  aWiay  the  goods  of  the  church  ^. 

Nor  can  the  ordinary  release  an  administration  bond^ 

Ajjf  executor  may^  before  probate  of  the  wiH,  release  a  B«ic«€«  w 
debt  due  fo  the  te^tatof,  for  he  derives  his  authority  froi^ 

'  a  Blac.  Com.  325.  ^  March,  73 ;.  Jenk.  305 ; 

<  Co,  lit'.  278,  Cro.  Jac.  235;  Yelv.  173; 

^  2  Rol.  Ahr.  481.  2  Brownl.  215. 

'  Smith  y.  Gaiewood,  Cro.  ^  Holt's  Rep.  660  r  Comb. 

Jac.  152.     ,"  263, 

»  4 
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RELEASE,     the  testator,  and  not  from  the  act  of  the  ordinioy ;  in  Uke 
manner  may  he  take  releases  for  debts  paid  by  him  ". 

And  if  there  be  two  executors,  and  one  of  them  release 
a  debt  due  to  the  testatori  this  shall  bind  both,  for  each 
hath  an  entire  authority  and  interest  different  from  other 
joint-tenants ;  .and  hence  it  is  held,  that  if  one  executor 
release  to  his  companion,  nothing  passes,  because  each 
was  possessed  of  the  whole  before  ". 

So  if  there  be  two*  administrators,  and  one  of  them  re- 
lease a  bond  due  to  the  intestate,  this  shall  bind  his  com- 
panion, and  be  a  good  discharge  to  the  obligor ;  as  the 
statute  31  Ed.  3,  cap.  11,  gives  an  administrator  the  same 
power  over  debts  due  to  an  intestate  as  an  executor  had, 
and  an  administrator  by  releasing,  without  consideration  is 
equally  liable  to  a  devastavit  with  an  executor*^ (i).  / 

An  infant  executor,  upon  an  actual  payment  and  full 
satisfaction  made  to  him,  may  release  a  debt  due  to  his 
testator,  but  cannot  without,  for  that  this  would  be  a  devat' 
tavit  in  him  p. 

And  it  has  been  held,  that  if  there  are  two  executors, 
and  they  join  in  a.  receipt,  and  one  only  receives  the 
money,  as  to  creditors,  who  are  to  haye  the  utmost  benefit 
of  the  law,  each  is  liable  for  the  whole,  though  one  execBftor 
alone  might  have  released,  and  the  joining  of  the  other 

™  5  Co.  28;  Off.  Exec.  33;  "*  Williams  v.  Pen,  Pas. 

Plow.  281 .  » 1  Geo.  2,  in  B.  R, 

n  -D       Au    o       ^  ^  ^  6  Co.  27 ;  Co.  Lit.  172; 

»  Bac.  Abr.  8vo.  700.  And?  1 77 ;  Moor,  146. 

'  (1)  In  the  case  of  Hudson  y.  Hudson,  M.  1737,  in  Chan. 
Lord  Hardwicke  was  of  a  contrary  opinion,  on  the  differ- 
ence the  law  makei^  between  an  executor  and  an  admini- 
strator ;  the  former  coming  in  not  by  the  act  of  the  ordinary, 
but  by  the  will  of  the  testator,  consequently,  his  authority 
and  interest  in  the  assets  is  greater,  &c.  TTie  law,  however, 
is  as  stated  in  the  text ;  the  opinion  of  Lord  Hardwicke  in 
Hudson  V.  Hudson  being  applicable  only  to  the  particular 
circumstance  of  that  case.  Jacombv.  Jiarwood,  2  Ves.  265. 
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was  unnecessary ;  but  as  to  legatees^  and  those  claiming    RELEASE, 
distribution  who  have  no  remedy  but  in  equity,  the  receipt  — —— ^ 
of  one  executor  shall  not  charge  the  other,  for  the  joining 
in  the  receipt  is  only  matter  of  form ;  the  substantial  part 
is  the  actual  receiving,  and  this  only  is  regarded  in  con- 
science  9. 

A  husband  by  the  intermarriage  acquires  such  anin-ReieM«by 
terest  in  all  debts  due  to  the  wife,  that  he  may  release  ^■*"**' 
them,  and  such  release  shall  bind  the  wife^    And  the 
husband  alone  may  release  waste  done  by  lessee  for  life  - 
before  coverture,  upon  a  lease  made  by  the  feme*.    So  all 
rights  accruing  to  the*  wife  during  coverture,  may  be  re- 
leased by  the  husband'.    Thus  the  husband  may  release 
the  wife's  right  under  the  statute  of  distributien".    And 
\     though  the  husband  and  wife  are  divorced  a  mensa  et  thoro, 
yet  the  husband  may  release  a  legacy,  8cc.  left  to  her*.    So 
where  a  legacy  was  given  to  a  feme,  covert  who  lived  se- 
parate from  her  husband,  and  the  executor  paid  it  to  the 
feme,  and  took  her  receipt  for  it;  on  a  bill  brought  by  the 
husband  against  the  executor,  he  was  decreed  to  pay  it 
over  again  with  interest^.    Also,  if  a  feme  covert  sue  a 
woman  in  the  spiritual  court  for  adultery  with  her  husband, 
and  obtain  a  sentence  against  her  and  costs,  the  husband 
may  release  tiiose'  costs,  for' the  marriage  continues,  and 
whatever  a<^rues  to  the  wife  during  coverture  belongs  to 
the  husband*.    But  if  the'  husband  and  wife  be  divorced 
a  metisa  et  thoro,  knd  the  wife  has  her  alimony,  and  sues 
for  defamation  or  other  injury,  and  there  has  costs,  and  the 
husband  release  them,  this  shall  not  bar  the  wife,  for  these 
costs  come  in  lieu  of  what  she  hath  spent  out  of  her  ali- 

">  I  Salk.  318,  pi.  26,  per  ^  1  Salk.  ilg,  pl.4 ;  Lord 

*    Ld.  Harcouct ;  and  see  Scur-  Raym.  73. 

fidd  V.  Hotve$f  3  Bro.  Cha.  "  Lucas,  63. 

Ca.  90.  *  Moor,  665 ;  Cro.  Eliz. 

'  17  Edw.  3,  66 ;   a  Rol.  908 ;  Noy,  45. 

Abr.  410.  'Vern.  261. 

•  42  Edw.  3,  18;  2  Rol.  *  1  Salk.  115,  pi.  4,  per 

Abr.  402.  Holt^Ch.  J. ;  Ld.  Kaym.  7. 
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T^l^y^Agg.     mctsky,  which  ia  a  sepante  maintenaiice^  and  not  in  the 
~  power  of  her  husbands 


IV.  What  mat  bb  tHs  Subject  of  a  Rblease, 

Beleaie  of  poi-       It  was  an  established  maxim  of  the  common  law,  that  a 
flibilitMs.  Toiere  possibility,  right,  title,  or  any  other  estate  in  theland 

or  thing  that  was  not  in  possession -or  vested  in  right,  could 
not  be  released  to  a  stranger,  because  a  release  supposes  a 
right  in  beings  and  it  was  thought  to  countenance  main- 
tenance, and  multiply  contentions  and  suits,  to  transfer 
choses  in  action,  possibilities  and  contingent  interests  \ 
Hence  it  is  h^ld,  that  an  heir  at  law  cannot  release  to  his 
father^s  disseisor  in  the  life-time  of  the  father^  for  the 
heirshijp  of  the  heir  is  a  contingent  thingi  for  he  may  die 
In  the  life-time  of  the  father,  or  the  father  may  aliai  the 
lands  ^ ;  and  hence,  therefore,  such  a  release  would  be  void, 
and  ihe  son 'might  enter  upon  the  father's  death,  notwith- 
standing his  telease** :  and  though  the  words  **  qtuB  quom- 
modo  injuturo  habere  potero^^  are  inserted  in  the  release,  it 
wiH  make  no  difference ;  but  if  the  heir  releases  with  war- 
ranty, it  bars  him  when  the  right  descends  %  for  the  war- 
ranty  bein^  a  covenant  for  the  defence  of  lands  by  a-  mau's 
own  act,  is  made  equal  to  a  feudal  contract^  and  therefore 
repels  the  party  or  his  heirs  from  claiming  it,  since  he  is 
bound  to  defend  it  to'  another  ^. 

So  if  the  conusee  of  a  statute  release  to  the  conusor  all 
his  right  to  the  land,  yet  he  may  afterwards  sue  out  exe- 
cution, for  he  has  no  right  to  the  land,  but  only  a  pos- 
sibility <•    So  if  a  creditor  release  to  his  debtor  all  the 

f  *  a  RoL  Rep.  436  ^  %  Rol.  Pev.  140;  but  ratfre,  if  by 

Abrl^S';  3£lulst  ^64.  ind^fure,  ^ould  itnoiope- 

^  Lampd^s  cas^^   tO  Co.  rate  as  an  estoppel  t 

41,  a;  Cro.  Etiz.  55^.  ^  2  leon.  20;  Rob.  136. 

•  lit."  8. 446 ;  C$. lit.  a6A,  • '  Gilb-  Ten.  S3^ 

a;  10 Co.  51 ;  Bridgaf.  70,  ^  And.  i33;.Co.tit  26^; 

S.  P.  Cro.  Elii*  663 ;  a  Rot  Abr. 

^  Co.  Lit  ^5,  ^  \  Gilb.  40^. 
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right  and  .title  which  he  hath  to  has  lands*  and  afterwards    BU£AS& 

gets  judgment  against  him,  he  may  extend  a  moiety  of  the 

same  land,  for  he  had  no  right  to  the  land  at  the  time  of 

the  release,  and  the  land  is  not  bound  but  in  respect  to 

the  person  K    So  if  the  plaintiff  release  all  demands  tso  the 

bail  in  the  King's  Bench,  and  afterwards  judgment  be 

gif  en  against  the  principal,  execution  may  be  sued  a^^dnst 

the  bail,  for  that  at  the  time  of  the  release  there  was  only  a 

possibility  of  the  bail  becoming  chargeable  ^ 

And  where  there  was  a  lease  to  the  husband  aod  wife 
for  life,  the  re mdinder  to  l2^e  survivor  of  them  for  twenty- 
one  years,  and  the  husband  granted  it  over ;  though  the 
husband  survived,  the  gicant  was  held  void  because  it  was 
Qoatiogent^;' 

And  if  tba  next  presentatioai  to  a  church  be  granted 
to  A.  and  J9L  and,,  living  the  incumbent,  iL  release  all  hia 
estate,  title;  and  interest  to  B.  this  release  is  void,  it  being 
of  a  chose  in.  action  9  but  it  would  have  been  otherwise  had 
the  release  been  made  after  the  avoidance^  at  which  time 
the  interest  would  have  been  vested  in  ^^ 

And  ibr  these  reasons  it  was  held,  at  common  law.  thai 
if  a  woman  before  maririage  had  seceptedc^  a  jaintuf e  in  bac 
snd  sstisfactton  of  dow^,  thfb  would  nothave  bound  hevj 
because  at  the  time  she  had  na  right  to  dow^r"".  And  ia 
the  case  of  Theobald  v.  Diffay^^,  it  waa  de<»fauixed,  t]^  a» 
possibility  of  a  term  is  assignable  for  a  good  eensideiatiott. 

Biitit  is  laid  iomi  in  Koe's  case,  that  a  duty  uncertei» 
St  first,;  wUch  ypon  a  cen^tipn.  preeedcast  is  jKo  be  madtt 
certain  afterwaris,  ia  but  a  possibitilory  trhieh  cnnei  be» 
raleBSiad* ;  as  a  nomim.  jms9msi  waiting  en  a^  ftm/^  w^h 

^  a  Mod.  a8i ;  2  Lev.  ais-  •  *'  Cro.    EHz.    173,   600  ; 

'5  Co.  70;  Ho^s  case,  Owen,  85;    Leon.  167;   3 

Co.  lit.  a65 ;  .Moor,  469 ;  Lconw  afiS*;^  I^e*,  944 ;  10 

Gio.EIis.57g;Hiitt.i^;aad  Co.  d8. 

8^  the  case  of  Ifamjenr  v;  '^  remoiii^  ease,  4  Co.  1 . 

Buxky,  Meor,  859.  ■  Dom.ProcMarch,  1749b 

^  Poph.  6;    10  Co.  51 ;  *»  sCo.  70;  a  Mod.  281. 
Hutt  17 ;  Raym.  146. 
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RELEASE,     cannot  be  released  till  the  rent  is  behind,  for  it  is  the  non- 

pa]rnient  of  the  tent  which  makes  the  nomine  paauR  a  duty'. 

So,  if  a  man  covenants  to  pay  loL  6n  the  birth  of  a  child, 
the  covenantor  cannot  be  released  of  the  lo/.  it  resting 
merely  in  contingency,  whether  such  child  will  ever  be  bom 
or  notj*.  So,  if  an  award  be,  that  upon  the  plaintiff's  de« 
livering  the  defendant  by  a  certain  day  a  load  of  hay,  the 
defendantshaH  pay  him  lol;  in  this  case  the  lo/.  cannot  be 
released  before  the  day^  for  it  rests  merely  in  possibility 
and  contingency  whether  the '  money  shall  ever  be  paid, 
for  it  becomes  a  duty  on  the  delivery  of  the  hay  only,  and 
not  before  ^  ' 

It  is  nevertheless  to  be  observed,  that  although,  for  the 
reason  before  given,  mere  posaibUitieB  cannot  be  released 
to  strangers,  yet  rights,  titles  and  actions,' and  other  pos- 
sibilities may  be  released  to  the  terretenant  himself;  for 
this  has  no  tendency  to  create,  but  to  prevent  contention 
and  suits,  and  secure  repose  and  quiet ;  and  therefore, 
says  Coke*,  a  right  or  title  to 'an  estate  of  freehold,  be  it 
in  pnesenti  or  fiUuro,  may  b^  released,  tnd  that  m  five 
manner  of  ways ;  viz. •  i.  To  the  tenant  of  the  fireehold  in 
fact  or  in  law,  and  wHhout  there  being  any  privity:  2.  To 
the  person  in  tvmainder :  3.  To  the  person  seised  in  rever- 
sion, without  privity:  4.^T6  a  person  who  has  right  in 
respect  of  privity  only,  (as  df  tenant  he  disseised,  the  lord 
may  release  his  servioes,  in  respect  of  the  privity  and  right, 
without  any  estate) :  5;  In  respect  of  privity  only  without 
right,  (as  if  tenant  in  -  tail  enfeoff  in  fee ;  although  the 
donee  after  the  feofiment  has  no  right,  yet  there  being  a 
privity  between  'them,  the  dohor  nSiay  reletee  to  him  the 
rent  and  all  seryii^es,  saxing  fealtjr). 

'  Bridges  v.  Emm,  Yelv.  . '  Briieot  v.  •  Aier,   Yelv. 

315;  Brownl.  116.  215;  and  see  2  Rol.  Abr. 

«  NeakY.  Sh^gUM,  Yelv.  407,408- 

192.  ■  loRep.  48,  a. 


CH.  J.   %  v.]  CONVBYANCING. 

V.  How  A  Release  shall  be  construed. 

.  Releases  were  formerly  construed  with  great  nicety 
and  strictness,  and  being  considered  as  the  deed  or  grant . 
of  the  releasing  party,  were,  according  to  the  rule  of  law 
that  every  deed  shall  be  taken  strongest  against  himself, 
taken  most  strongly  against  the  releasor  ^  They  have  since, 
however,  received  the  same  interpretation  as  other  deeds 
and  contracts  between  parties,  and  are  equally  favoured  by 
the  Judges,  as  tending  to  repose  and  quietness  \  Hence 
it  hath  been  established  as  a  general  rule  in  the  construction 
of  releases^  that  though  where  there  are  general  words 
only  in  a  release,  they  shall  be  taken  most  strongly  against 
the  releasor ;  yet,  where  there  is  a  particular  recital  in  a 
deed,  and  then  general  words  follow,  the  general  words 
shall  be  qualified  by  the  particular  recital,  and  the  intention 
oftheparties  be  pursued*. 

Thus,  where  in  debt  upon  an  obligation  the  4^fendant 
pleaded  a  release  of  all  elrrors,  and  all  actions,  suits  and 
writs  of  error  whatsoever;  it  was  adjudged  that  the  release 
extended  only  to  writs  of  error,  and  did  not  release  the 
obligation,  though  the  word  "  actions,"  had  it  stood  singly, 
would  have  done  it  ^.         , 

So  a  release  made  in  performance  of  an  award,  was  held 
not  to  dischai^e  a  growing  rent,  though  the  release  con* 
tained  general  words,  extending  to  it,  for  ^  that  it  was  not 
.the  intention  of  the  parties'/' 

And  Jt  seems  that  a  general  release  of  all  actions/  &c. 
from  the  beginning  of  the  world  up  to  the  day  of  the  date 
of  the  said  release,  veill  not  include  any  cause  of  action 

*  Dyer,  56,  57,  a ;  Plow.  ^  Abree  v.  Page,  Hetl.  9, 

289.  15. 

■  Hetl.   15;   8  Co.  148;  '    ■  Henv.  HansotifLey.QQ; 

Show.  154.  Sid.  141 ;  and  see  Stokes  v. 

'  Hob.  74 ;  Mod.  99 ;  Ld.  Stokes,  2  Jon.  104. 
Raym.   235,  663;   sed  vide 
^yna.  399» 
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RELEASE,     arising  upon  the  day  on  which  the  release  is  dated,  for 
"^  "■""  that  day  is  not  included  •• 

Where  releases  Releases  aho,  like  other  conveyances,  regtdarly  require 
iSerluocI  ^^  words  of  inheritance ;  for  as  in  feofiments  there  waa  re- 
quired the  word  heirs  to  distinguish  the  feud  or  fee 
from  such  estates  as  were  not  hereditary,  so  it  must  be 
inserted  in  releases  which  come  in  the  place  of  feoflSnents, 
in  cases  where  the  possession  was  previously  in  the  re- 
'  .  leasee  \  If,  therefore,  a  lessor  release  to  his  lessee  for  years, 
without  saying,  to  him  and  his  heirs,  such  lessee  hath  only 
an  estate  for  life  S  So,  if  a  release  be  made  to  tenant  by 
statute  staple,  or  merchant,  or  elegit,  by  him  in  the.  rever- 
sion, of  aQ  his  right  in  the  land ;  by  this  a  freehold  only 
passes  for  the  life  of  the  releasee,  it  being  the  greatest  estate 
tiist  can  pass  without  apt  words  of  inheritance  ^.  And  if 
a  leersor  release  to  his  lessee  pitr  autre  vie,  as  if  a  man  make 
a  lease  to  A.  during  the  life  of  B.  and  then  releases  all  his 
estate  to  A.  this  will  give  an  estate  to  A,  for  his  own  life 
and  not  for  the  fife  of  B.  only,  because  an  estate  lor  a 
man's  own  fife  is  considered  in  law  as  a  greater  estate  than 
l9iat  for  the  fife  of  another  *. 

But  in  releases  that  enure  by  way  of  mkter  le  estate,  the 
word  **  heirs''  is  not  requisite ;  as,  where  there  are  two 
coparceners,  and  one  of  them  releases  to  the  other,  this 
gives  a  fee  witibout  the  word  ^  heirs,''  becaose  it  hatii  a 
necessary  relation  to  the  estate  of  which  the  other  was 
seised  ^  So,  if  there  be  two-joint-tenants,  and  one  release 
.  tb  the  other,  this  passetli  a  fee  without  the  word  ^  heirs," 
because  it  refers  to  die  whole  fee,  which  they  jointly  took 
and  are  possessed  of  by  force  of  the  first  conveyance. 
But  tenants  in  common  have  distinct  freehQld,  and  cannot 

*  Dixon  V.  Terry,  3.  Mod.  '  Co.  lit.  275,  b. 

tte.  •  Co.  Lit.  473,  b ;  2  Vent. 

^  Gilb.  Ten.  72.  32S1 

^  Lit.    8.  465 ;    Co.  Lit.  '  Co.  Lit.  Q,  292. 

273,  b;  Jenk.200;  Jon. 328; 

Cro.  Car.  335. 
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lelease  to  each  other,  nor  otherwise  enlarge  the  estates  of     RELSaSS. 
sach  other,  without  proper  worcb  of  inheritance  *.  ' 

And  a  release  of  a  bare  right  to  another  for  a  day  or  an 
hour  is  goody  and -as  absolute  as  if  it  were  made  to  htm 
and  his  heirs ;  for  the  disseisee  cannot  release  part  of  his 
eatate  m  the  right ;  &»,  says  Coke,  as  he  has  no  right  to 
tuny  estate  but  jthat  of  which  he  was  seised,  therefore  he 
must  release  Ua  right  to  that,  or  nooe  at  all  K 

A  release  of  aU/demands  is  said,  by  Littleton,  to  be  the  Rcleue  of 
ssttst  effectual  release  of  all  others ;  and  Lord  Coke  says,  denmds! 
thaA  the  word  ^*  demand''  is  the  btrgest  word  in  few  exoept 
daim ;  and  that  a  release  of  demands  discharges  all  sortB 
of  aetaona,  pghts  and  titles,  conditiona  before  or  after 
bfeacht  executions,  appeals,  rents  of  all  kinds,  coyenants, 
annuities,  conteols,  reoognizanoes,   statutes,  commons^ 

ThiiM  by  a  celsase  of  all  deaauands,  aU  actions  real,  per-^ 
aonal  aa4  mixed,  and  all  aetioma  of  appeal,  are  extinct  ^ 
So  a  reksse  of  ^  d^maods  extends  (except  in  die  case  of 
thia  King  \  to  inheritaiiGes,  and  takes  away  rights  of  entry, 
seisure^  &c  ^.  And  by  a  release  of  all  deaiands  made  to 
the  tenant  of  the  land,  a  common  of  pasture  slu^  he  ex-* 
tHlct^  A  fdeaae  of  aU^demanda  will  alao  bar  a  demand 
of  a  relief^  because  the  relief  is-  by  reason  of  the  sdgnioffy 
to  which  it  befengs  ^  So,  by  a  release  of  all  demands^ 
dtt  manner  of  executions  are  gone,  for.  the  recerMOt  can-  ; 
not  sue  o^  a  finifadas^  ccpias,  or  elegit,  without  a  de* 

maud  '• 

So  1^  a  release  of  all  demands  to  the  cobhsoc  of  a 
StaM^m^iiohaiat  before  tile  day  of  payment,  the  conusee 
shall  be  barred  of  his  action,  'because  that  the  duty  is 

s  Co.  Lit.  g,  200,  '^  Co.  lit.  2^1. 

^  Ibid.  274.  ■  Ibid. 

'  lit,  s.  508;  Co.  Lit.  29(1.        ""  Cro.  Jac.  170. 

^  lit  s.  5094  8  Co,  154.  '  lit,  8.  sfA ;  2  RoU  Abr. 

^  Bridgm.  124.  407* 
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SELEA9E.  always  in  demand^;  (yet  if  he  releases  all  his  right  in  the 
land,  it  is  no  bar).  So  a  bond  conditioned  to  pay  money 
at  a  day  to  come,  is  a  debt  and  duty  presently,  and. may  be 
discharged  by  a  release  of  all  actions  and  demands  before 
the  day  of  payment  ^ 

But  in  an  action  of  debt  for  non-performance  of  an 
award  made  for  the  payment  of  money  at  a  day  to  come, 
there  is  no  present  debt  nor  any  duty  before  the  day  of 
payment  is  come,  and  therefore  it  cannot  be  dischai^ed 
before  the  day  by  a  general  release  of  all  actions  and  d^ 
maud '.  So  if  a  legacy  be  devised  to  J.  S.  at  the  age  of 
twenty-three,  though  the  legatee,  after  he  attains  the  age 
of  twenty-one,  and  before  the  day  of  payment,  may  release 
it,  yet  by  the  word  ''  demands''  it  is  not  released,  but 
there  must  be  special  words  for  the  purpose '. 

Neither  is  a  release  of  all  demands  a  discharge  of  a 
covenant  not  broken  at  the  time ;  as  where  a  lessor,  on 
payment  of  60  /•  to  him  by  the  lessee  due  on  a  judgment, 
released  to  him  all  demands,  it  was  adjudged  that  thn  did 
not  release  a  covenant  for  repairs  not  then .  broken ; 
though  a  release  of  all  covenants  would  have  released  it  "• 
If,  however,  lessee  for  life  grant  over  his  estate  by  inden- 
ture, reserving  rent  during  the  continuance  of  the  estate, 
and  afterwards  releases  to  the  assignee  aU  demands  this 
shall  discharge  the  rent,  for  he  had  the  freehold  of  the  rent 
in  him  at  the  time  '.  So  if  lessee  for  years  grants  over  by 
indenture  all  his  estate,  reserving  a  rent,  during  the  term, 
and  afterwards  releases  to  the  assignee  all  demands,  this 
shall  release  the  rent,  for  though  he  cannot  have  an  action 
to  demand  all  the  estate,  yet  this  is  an  estate  in  him  of 

*»  Co.  Lit.  291 ;  Bridgm.  "^Hancock  v.  Field,  Cro. 

.124.  Jac.  170;  2R0I.  Abr.  407; 

'  Cro.  Jac.  300.  Noy,  123. 

•  Yelv.   214 ;    Cro.  Jac.  *  Witton  v.  Bie,   2  Rol. 

300.  Abr.  408;  Oro.  Jac,  486; 

'  10  Co.  51,  in  Lampet's  Bridgkn.  123;   2  Rol.  Kep. 

case.  20;  roph.  136. 
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the  renty  and  assignable  over ;  and  ii)  an  action  of  debt  for     IiSLEASS. 

any  arrearages  after,  he  shall  claim  it  as  a  duty  accrued 

from  the  said  estate ;  and  it  shall  not  be  said  that  the  duty 

arises  annually  upon  the  taking  of  the  profits,  but  it  had 

its  commencement  and  creation  by  the  original  reservation 

and  contract^.    But  if  there  be  lessee  for  years  rendering 

rent,  and  the  lessor  grant  over  the  reversion,  and  then  the 

lessee  assigns  over  his  estate,  and  afterwards  the  assignee 

of  the  reversion  releases  all  demands  to  the  first  lessee,  this 

shall  not  release  the  rent,  for  that  there  is  neither  privity 

of  estate  nor  of  contract  between  them  after  the  assignment ; 

but  if  the  release  had  been  made  to  the  assignee,  it  had 

extinguished  the  rent  *.    ' 

Also,  if  he  who  has  a  rent-charge  in  fee  releases  to  the 
tenant  of  the  land  all  demands  firom  the  beginning  of  the 
world  till  the  making  of  the  deed  of  release ;  this  shall 
discharge  all  the  rent,  as  well  that  to  come  as  what  is 
past*. 

And  it  is  said  by  Littletoii  and  Lord  Coke,  that  by  a  re- 
lease of  all  demands  a  rent-service  shall  be  released ;  but 
this  must,  it  should  seem,  be  intended  of  a  rent^service  m 
gross,  a8*a  seigniory ;  for  a  release  of  all  demands  does  not 
discharge  rent  before  it  is  due,  if  it  be  a  rent  incident  to 
the  reversion ;  for  the  rent  at  the  time  was  not  only  not 
due,  but  the  consideration,  viz.  the  ftiture  enjoyment  of  the 
lands,  for  which  the  rent  was  to  be  given,  was  not  exe- 
cuted *.  Thus,  where  in  an  action  brought  on  a  covenant 
in  a  lease  for  years  to  pay  the  rent  reserved,  the  defendant 
pleaded  a  release  by  the  plaintiff  of  all  demands  at  a  day 
before  the  rent  in  question  became  due ;  the  plaintiff  re- 
plied, that  the  release  was  in  performance  of  an  award  of 

'  3  Rol.  Abr.  408,  in  the  *  20  Ass.  pi.  5 ;  2  Rol. 
case  of  WittOTLY.  Bie.  Abr.  40&      • 

*  CoiUns  V.  Harding,    a        ^  Lit.  s.  510;  Co.  Lit.  291* 
Bol.  Abr.  408 ;  Moor,  544 ; 
C»o.  Eliz.  606. 
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all  matters  in  contxoversy  between  the  plaintiff  and  de« 
fendant ;  and  upon  demurrer,  it  was  adjudged  by  Fosterj 
Mallet  and  Windham,  that  tlie  rent  was  not  discharged 
by  this  release,  as  it  became  due  by  the  perception  of  die 

» 

profits,  and  was  not  like  to  a  rent-charge,  or  a  renlrp&rcel 
of  a  seigniory ;  and  they  held,  that  ibis  rent  being  in<Hdent 
to  the  reversion,  and  part  thereof,  was  no  more  released 
hereby  than  the  reversion  itself  was ;  and  that  this  con- 
struction should  the  rather  prevail,  as  it  was  not  the  inten* 
tion  of  the  party  to  raleitse  thi^  r^ut^. 

By  a  release  of  all  actions,  ev^ry  ape^oiev  of  action, 
whiether  criminal,  real^  personal  or  n^ixt^  are  released,  and 
that  whether  they  are  cognizable  in  a  co|ut  of  qecord  or  any 
inferior  court',  and  as  well  actions  which  h^  ba^aafip  execu- 
tor, as  those  in  his  own  right  ^ ;  unless  e^^pr^isaly  dodafed 
io  be  otherwise/,  or  unless  there  be  an  action  of  his  own 
for  the  release  to  work  upon  '.  And  if  a  ujian  release  all 
quarrels,  complaints  and  controversies^  this  is  as  lai^  as 
a  release  of  all  aictions,  and  releases  all  causes  of  action, 
whether  real,  personal  or  mixt,  though  no  action  he  then 
depending  ^.  And  a  release  qf  all  actions  real  is  a  good 
bar  in  actions  mixed;  as. waste,  quare  impeJiit,  annuity,  or 
the  like ;  and  so  is  a  release  of  actions  personal^ ;  unless 
where  the  grantee  has  made  his  election  before  ihe 
release*^. 

But  a  release  of  all  actions  is  regularly  no  bar  of  an  exe- 
cution, for  execution  ns  no  actipn,  but  begins  when  the 
action  ends'.  Also,  a  release  of  all  actions  does  not  regu- 
larly release  a  writ  of  error,  for  it  is  no  action,  b^t  a  oon^ 
mission  to  the  justices  to  examine  the  record^  but  if 


*  Hen  V.  Hanson^  Lev.  99, 
100;  Sid.  141  ;  Keb.  499; 
and  see  accord.  Stephem  v. 
Snow^  2  Salk.  578,  pi.  1. 

^  Co.  Lit.  387. 

«  2  Rol.  Abr.  404. 

'  Stokes  T.  StokeSf  Vent 


35  ;  Lev.  272  ;  «  Keb.  530; 
3  Mod.  379. 

<  9  Lord  Raym.  1307. 

^  Co.  Lit.  392. 

^  Ibid.  284. 

*  Jones,  2.15. 

'  Co.  Lit.  289;  8  Oo.  153 


CH.I.  §T.]  CONVEYANCING.     ?  1227 

thiPein  the  platistiff  viay  recorer,  or  b^  restored  to  aT>y  release. 
thing,  it  may  be  released  by  the  name  of  action*".  It  is 
mid,  hovvever,  diat  a  release  of  all  actions  is  a  good  bar  to 
2L9cirtfaciaSj  tlioagh  it  be  a  judicial  writ,  for  the  defendant 
may  plead  to  it,  and  it  is  id  nature  of  a  new  original  given 
by  the  statate".  So  in  replevin  a  release  of  all  actions  is 
a  good  bar,  for  the  avowant  is  defendant,  though  in  some 
respects  he  is  plaintiff  ^ 

But  though  a  release  of  all  aetions  is  no  bar  of  a  writ  of 
error  or  an  eatecution,  yet  a  release  of  all  suits  is  a  bar  to 
both,  Jbeeauaa  they  camiot  be  had  without  application  to 
the  court,  and  prayer  of  the  party,  which  is  his  suit'. 

Fuither,  if  a  disseisee  release  to  the  disseisor  all  actions, 
diisis  no  release  of  his  right  of  entry,  for  when  a  man  has 
sereial  means  to  come  at  his  right,  he  may  release  one  of 
them,  and  yet  take  benefit  of  the  other  ^.  So  if  a  man  by 
wrong  4Akes  away  my  goods,  and  I  release  to  him  all  ac- 
tions personal,  yet  by  law  I  may  take  fhe  goods  out  of  his 
possession'. 

A  rdease  dt  all  actions  discharges  a  bond  to  pay  money  . 
on  a  day  to  come ;  for  it  is  debitutn  in  pr^ssenti,  quanms  sit 
sohendum  infuturo;  and  it  is  a  thing  merely  in  action,  and 
the  rigikt  of  action  is  in  hiih  that  releases,  though  no  action 
will  lie  when  the  release  is  made  '•  But  a  release  of  actions 
does  not  discharge  a  debt  before  the  day  of  payment,  for  it 
is  neither  debitnm  nor  aohendum  at  the  time  of  the  release ; 
nor  is  it  merely  a  thing  in  action,  for  it  is  grantable  over^ 
So  if  a  man  has  an  annuity  for  term  of  years,  for  life  or 
ia  fee,  luid  before  it  is  in  anear  releases  all  actions ;  this 
shall  not  release  the  aimuity,  but  only  for  the  arrearages 

"  2  Inst,  40 ;  Yelv.  «09 ;  «  Co.  Lit.  28,  b ;  8  Go. 
Co.  Lit.  288.      ,  161. 

»  Co.  Lit,  290;    Comb.        '  Co.  Lit.  286;  Skin.  57, 

465.  Pl-^-      ,. 

«  2  Rol.  Rep.  75»  '  Co.  Lit.  292. 

»  Latch.   110^    <2o.  lit.        »  Ibid. 
291;  8  Co.  153.  •  • 
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incurred  before  ^,  for  it  is  not  merely  in  action^  but  may 
be  granted  oyer'. 

I  shall  conclude  the  cases  I  have  adduOed  upon  the  con- 
struction of  releases  by  an  inquiry  to  whose  benefit  a  release 
shall  enure. 

If  two  or  more  persons  are  jointly  and  seyerally  bound 
in  a  bond  (unless  it  be  to  the  king)  ^,  a  release  to  one  dis- 
charges the  others ;  and  in  such  case  the  joint  remedy 
being  gone,  the  several  is  so  likewise*.    And  though  the 
release  be  accompanied  by  a  profiso,   that    the  other 
obligor  shall  not  take  advantage  of  it,  it  will  make  no 
difference,  for  such  proviso  is  void*.    So^  if  there  are  two 
conuseesr  of  a  statute,  and  one  of  them  releases  to  the 
'  conusor,  this  shall  extinguish  the  statute  as  to  the  other 
also**.    So,  if  two  executors  sell  the  goods  of  the  testator 
for  a  certain  sum  of  money,  and  take  an  obligation  for  the 
money,  the  release  of  one  of  them  shall  bar  them  both*. 
So,  where  there  are  two 'executors,  and  one  (mly  has  the 
possession  of  the  goods  which  are  taken  away  by  a  stranger; 
though  he  only,  in  whose  possession  the  goods  were,  may 
bring  an  actioq,  yet  thejrelease  of  his  oompanion  shall  bar 
him.'. 

And  if  A.  be  1)ound  to  JB.  and  C.  to  pay  the  moiety  to 
B,  and  the  oilier,  to  C.  this  is  a  several  obligation,  and  the 
release  of  one  shall  not  prejudice  tlie  other*.  So,  where 
several  enter  into  several  covenants  in  the  same  deed,  a 
release  to  one  of  the  covenantors  will  not  discharge  the 
others  ^ 

Lastly,  it  may  be  observed,  &at  virbere  several  parsons 
recover  in  the  personalty,  theieleasle  of  one  is  a  bar  to  all. 


*  2  Rol.  Abr.  404. 

■  C0.Iit.2ga;  JBidst.  178; 
^Cro.  Eliz.  897 ;  Moor,  133. 

'  SCo.  86. 

»  Co-  Xit.  232;  Moor, 
^5&;  2  Rol.  Abr.  41a;  Hob. 
40 ;  2  Sid.  41 ;  2  Salk.  574. 

*  Lit.  Rep.  190. 


^  .2  Rol.  Abr.  411. 

^  17  E.  3,  66;  2  Rol.  Abr. 
411. 

^  Bro.  Release,  26. 

*  Moptf  64. 

f  Cro.  Eliz.  408,  470 ;  2 
Salk.  574 ;  5  Co.  56. 
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bttt  yet  not  bo  in  point  of  discharge  '•    As  if  there  are    releisb. 

two  plaintifis  who -are  Ixdnred  by  an  erroneous  judgment, — 

and  they  aften^ards  bring  a  writ  of  error,  the  release  of 
one  flhaU  bar  the  other,  because  they  ave  botU  actors  in  a 
personal  thing  to  charge  another,  and  it  shaH-  be  presumed 
a  folly  in  him  to  join  with  another  who  might  release  all^^ 
But  if  an  action  be  brought  against  four,  and  judgment 
against  them,  on  whidh  they  bring  a  writ  of  error,  and 
the  defendant  in  error  plead  the  release  of  one  of  them, 
this  is  no  bar;. for,  it  being  brought  to  discharge  them- 
selTes  of  a  judgment,  the  release  of  one  cannot  bar  the 
other,  because  they  have  not  a  joint  interest  but  a  joint 
burden,  and  by  law  are  compelled  to  join  in  a  writ  of. 
error*. 


CHAP.  IT. 

OF  A  CONFraMATION. 

In  treating  of  confirmations  it  will  be  sufficiept  to  con-  CQNTlsai^ 
.,  ^^  HON- 

L  The  Nature  and  niFFERENir  Kinds  of  Confirm 

.MATIONS. 

II.  Tflsui  Effbcts  and  Construction. 


I.  Oftrb  Nature  and  different  Kinds  of  ' 

Confirmations. 

A  confirmation  m  defined  by  Coke  to*  be  the  "  eon- 
Teyance  of  an  estate  or  right,  that  one  hath  in  esse,  in  or 
unto  lands  or  tenements,  to  another  that  hath  the  posses^ 
Bion  theieof,  or  some  estate  Aerein,  whereby  a.  voidable 

«  6  Co.  M,  a;  RuddocVs       *  3  Mod.  135. 
case,  Cro.  fuiz.  648 ;  JcAk.        *  Ibid.  109* 
S63 ;  Palm.  319  ;  Uwen,  22 ; 
Hntton,  40. 
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CONFIRMA*  estate  t6  nleide  sure  aad  unavoidable ;"  or  wheieby  a  parti- 
^^^^'  cakv  estate  is  increased  and  enla,rged*.  But  by  She^pbeFd, 
'^  where  a  man  doth,  by  his  deed^  oonfina  or  setUe 
the  estate  or  right  that  another  man  already  bath  i&  any 
lapds  or  ten^me^ts  V  And  Lord  Chi^  Baron  GKlbert  calls 
it  the  approbation  or  assent  to  an  estate  afa'e&dy  cre~ 
atedy  which,  as  far  as  in  the  coafiraior's,  power^»  mikes  it 
good  and  valid;  ^hich  seems  to  be  the  saore  aceuiate  de- 
finition; as  a  confirmation  does  not  regularly  eresite  an 
estate,  but  cooifirms  tiiat  which  is  already  i|^  being.  Woids, 
however,  may  be  mingled  in  the  oonfinnatton,  which  may 
create  and  therefore  einlarge  an  estate ;  but  then  it  is  by 
^  the  pecuticMT  force  and  power  of  thpse  wordsj  and  not  by 
the  act  of  confirmation  \ 

An  instance  of  the  first  branch  of  this  definition  is,  where 
tenant  for  life  leases  for  forty  yearsy  and  dies  during  the 
term,  here  the  lease  for  life  is  voidable  by  him  in  reversion : 
yet,  if  he  has  confirmed  the  estate  of  the  lessee  for  years, 
before  the  death  of  tenant  for  life,  it  is  no  longer  voidable 
biit  sure*'.    The  latter  branch,  or  that  which  tends  to  the 
increase  of  a  particular  estate,  is  the  same  in  all  respects 
with  that  species  of  release  which  operates  by  way  of  en- 
largement %  and  requires  the  same  privity  of  estate  ani 
/     '         words  of  limitation  ^ :  if,  therdbre^  lessor  for  life  release  to 
tenant  for  years  in  the  life-time  of  tenant  fbr  life,  the  re- 
lease will  be  voidi  for  want  of  privity  between  the  lessor 
for  life  and  him  for  years*, 
Howaconfir-        A  confirmation  is  often  similariaed  to  a  release^  but 
fromTreieajc.   though  it*agrees  with  a  release  in  soiile  respects,  it  differs 

from  it  in  more.  The  leading  distindtion^.  boweyer,  appears 
to  be,  that  a  release  by  passing  the  right  firom  the  releasor 
may  strengthen  the  estate  incidentally  and  conseqaeoAiaMy ; 
but  a  confirmation  strengtheas  it  primarily  and  directly. 

■  Co.   Lit.   295,  b;   Lit.  *  Lit.  s,  516. 

s.  616,  63^  ;  Gilb.  Ten.  76-  *  a  Blafe.  Com.  325. 

^  Shep.  Prac.  Couns.  2.  '  Co.  LH.  296,  a. 

.   ^  Gilb.  Ten.    75;    Lord  'Lit.  8.517. 
Raym.  300. 
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A  eoBSmoAtiofi  will  also  operate  in  many  cases  wli^e  confirma- 

a  release  wiH  not.    tlms,  before  the  statute  of  Amie^  "  if       '^^0^- 

my  tenant  for  life  made  a  lease  for  years,  I  could  not 

release  to    the  lessee  for  years,   because  tiiere  would 

want  the  Attornment  of  tenant  for   life,    but  I  might 

confirm  the  estate  .of  tenant  for  years,  for  there  wanted 

notlnng  but  my.  assent  to  corroborate  the  estate  already  in 

being  ^.    So  now  I  cannot  release  to  the  termor  of  the 

disseisor,  beciiuse  he  is  a  perfect  stranger  to  the^  freehold,. 

80  that  the  rdtease  is  to  one  that  has  no  right  or  popsefr*' 

sion  of  his  own,  and  therefore  it  is  to  him  a  release  of  a 

naked  right ;  but  I  may  confi^pn  that  estate  which  is  al^ 

ready  in  being  in  him  K    Agam,  if  a  man  releaae  to  tenant 

for  life  aU  his  right,  this  enures  to  hin^  in  remainder,  be- 

cause  he  parts  wHh  bis  whole;  and  he  that  has  but  an 

estate  for  life,  by  the  feudal  conveyance,  cannot  have  the 

whole  fee.    But  if  a  ma»  confirm  the  estate  for  life,  it 

is  an  approbation  and  assent  to  thai:t  estate  only,  and  there* 

ibre  the  assent  being  no  farther  than  to  the  estate  for  life, 

it  cani^ot  be  carried  to  strengthen  the  remainder;  but  if  he 

h^  confirmed  th^  remainder,  that  had  oonfirmed  the  estate 

for  life  by  implication;  because  the  remainder  cannot  be 

without  a  particular  estate  to  support  it,  Uiereforetiie  con^ 

finnation  of  the  remainder  nmst  imply  an  assent  to  all 

means  necessary  to  support  it*^. 

A  confirmation  is  either  express,  or  in  deed ;  or  implied,  Confirmttioa^ 
or  in  law.   It  is  express,  when  some  act  is  done  intended  for  TmpM* 
a  confirmation ;  it  is  implied,  when  the  law  by  construction 
works  a  confirmation  by  a  deed  made  for  another  purpose'. 

-A  confirmation  sometimes  tends  to  confirm-  and  make  Its  gentnt 
good  a  wrongful  and  defeasible  estate,  or  to  make  a  condi-         U 
tional  estate  absolute :  and  then  it  is  said  to  be  confirinatio 
perfidenA:  and  sometimes  it  serves  to  increase  and  enlai^e  a 
r^htful  estate,  and  so  to  pass  an  interest ;  and  then  it  is 


^  Lit.  8.516,  517;  Glib.        kLit.8.52i;Gilb.Ten.76. 
Ten.  75.  '  Co.  Lit.  295;  Plow.  140;  • 

*  Lit.  S.518.  Lit.  8.616;  9  Co.  143. 
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C0NFIRMA«   called  cof^rmatio  crescem,  and  differs  bi;(t  little  from  a  re> 

HON.  .7 

'___  lease :  and  sometimes  it  tends  to  diminish  and  ibridge 

the  services  whereby  the  tenant  holds ;  when  it  is  called 
confirmatio  dimnuem^  The  effect  of  a  confirmation, 
therefore^  is  either  to  increase  and  enlai^e  the  estate  of 
him  to  whom  it  is  nMtde»  and  to  give  him  some  new  interest 
he  had  not  before ;  or  to  corroborate  and  perfect  the 
estate  that  was  imperfect  before ;  or  to  change  the  quality 
of  it,  from  an  estate  upon  condition,  to  an  absolute  estate 
or  otherwise.  In  some  cases  also  it  will  extinguish  rights 
and  titles  of  entry.  But  it  will  not  make  an  estate  good 
that  is  merely  void;  for  conjvrmaiio  est  nulla,  ubi  donam 
pracedem  est  invalidum,  et  ubi  donatio  nuUo  omnino,  nee  va- 
lebit  confirmatio  ^'y  nor  add  to,  nor  take  from  an  estate  a 
descendible  quality.  In  some  cases  also,  it  will  lessen  and 
diminish  rents  or  services ;  but  it  cannot  change  the  na- 
ture of  the  service  into  any  other  kind  of  service,  nor 
increase  it  into  a  greater  service^ ;  for  where  he  has  con- 
firmed the  estate  by  less  services,  he  has  granted  to  the 
tenant  the  services  which  are  over  and  above  what  was 
specified  in  the  confirmation;  because  confirming  the 
estate  to  hold  by  less  services  is,  by  implication^  a  grai^ 
or  release  of  the  rest;  for  he  could  not  hold  by  less  ser- 
vices  unless  the  rest  were  released;  but  if  he  confirm  to 
hold  by  greater  or  new  services,  this  is  void,  because  this 
does  not  amount  to  a  new  grant  from  the  lord  '• 

cpnirmition.  *      ^^  every  confirmation  perficiens,  tending  to  confirm  an 

estate,  or  alter  the  quality  of  it,  these  things  must  concur^: 
1  •  There  must  be  a  good  cojifirmor  and  a  good  confirmee, 
and  a  thing  to  be  confirmed,  as  in  other  grants ;  and  the 
deed  must  be  well  sealed,  &c.  s.  There  must  be  a  prece- 
dent rightful  or  wrongfiil  estate  in  him  to  whom  the  confir- 
mation is  made,  in  his  own  or  in  another's  right ;  or,  at  leaaty 

"  Shep.  Touch.  311.  109 ;  Lit.  s.539. 

■  Co.  Lit.  295,  b.  P  Gilb.  Ten.  80,    . 

**  Mayowe's   case,    1  Co.  -      «  i  Co.  146;  9  Ibid.  14a. 
1 46, 1 47  ;  9  Ibid.  1 42 ;  Dyer, 


V 


TION, 


CB.  U.  §  1.]  CONVBYANCINO.  233 

he  must  have  the  poisession  of  the  thin^  of  which  the  coil-  OONFIRICA.  ^ 
finnatioh  is  to  be  made,  that  may  be  as  a  foundation  for 
the  confinnation  to  work  upon.  Ab  if  feoffee  6n  condition 
make  a  feoffment  over,  and  the  feoffor  confirm  his  estate 
to  him  to  whom  the  second  feofimeht  is  made  and  his 
heirs;  this  is  a  good  confirmation  to  make  his  estate  ab* 
solute  '•  And  if  lessee  for  life  make  a  feoffment  in  fee,  or 
lease  for  yean,  and  the  first  lessor  confirm  this  second 
estate,  it  seems  this  is  a  good  confirmation.  And  if  one 
disseise  me  of  land,  I  may  confirm  the  estate  of  the  dis- 
seisor, or  of  his  heir  if  he  be  dead,  or  of  his  feoflee  if  he 
have  aliened  it ;  itnd  this  will  make  his  estate  good  for 
ever :  and  if  the  disseisor  make  a  lease  for  life  or  years  of 
it,  I  may  confirm  the  estate  of  the  lessee,  and  thi&  will, 
make  it  good  for  the  time*.  And  if  one  make  a  lease  for 
life  absolutely,  or  a  feofiment  in  fee,  or  lease  for  life  on 
conditioQ,  or  be  disseised  of  land,  and  the  lessee  for  life, 
feoffee  or  disseisor,  grant  a  rent  out  of  the  land  in  fee, 
and  the  lessor,  feoffor  or  disseisee,  confirm  the  estate  of 
the  grantee,  this  makes  the  grant  good  for  ever.  And  so 
abo,  if  the  heir  of  a  disseisor,  who  is  in  by  descent,  granta 
rent-charge,  and  the  disseisee  confirm  it,  this  is  a  good  con- 
firmation. And  if  an  infimt  make  a  lease  for  twenty  years, 
and  the  lesfiee  make  a  lease  to  another  for  all  or  part  of 
the  time,  and  the  infant  at  his  fiill  age  confirm  this  second 
lease,  it  is  a  good  confirmation,  and  perfects  the  lease ; 
for  it  is  a  rule,  that  what  I  may  defeat  by  my  entry,  I  may 
confirm  by  my  deed^  But  if  there  be  no  precedoit  estate 
on  which  the  confirmation  may  woriL,  or  the  estate  be 
such  an  estate  as  is  merely  void,  then  is  the  confirmation 
void, and  cannot  take  effect  as  a  confirmation**;  as  for 
example,  if  a  man  assign  dower  to  a  woman  who  has  no 
title  to  any,  or  an  estate  upon  condition  is  avoided  by  * 
entiy,  or  a  lessee  surrender,  or  a  disseisee  enter  upon  a 

'  Lit.  s.6i6.  .     M  Co.  144;  lit.  s.  527, 

•  6  Co.  15;  9  Ibid.  142;    529,  647;  Co.  Lit.  300. 
Perk.  s.  86 ;  Lit.  518, 521.         "*  Co.  Lit.  295, 301 ;  Dyer, 

263. 
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COfftTPMA*  disseisor,  ftnd  afterwards  he  ihat  hatfti  tiie  rigfatftil  estate  con- 

tloii" 
^^^^^^^^^^^^^^^^^^^^^  fifmfi  their  estates  so  defeated  and  gone,  tJiese  cotifirma- 

tions  are  void ;  for  debilefundamentumfaltii  opus.  3.  The 
ctftAmaat  must  have  such  an  Estate  and  property  in  tbe 
iiang  of  which  the  confitmatiOn  k  made,  as  may  enable 
faim  to  confinn  the  estate  to  the  confirmee  i  as  the  lesson, 
feoffors,  and  disseisees  in  the  cases  before  have ;  otherwise 
the  confinenatibn  is  void* :  and  therefore  if  (he  heir  of  the 
disseisee,  during  the  life  of  the  disseisee,  confirm  to  the 
disseisor,  this  is  no  good  cionfirmation  to  perfect  his  estate, 
although  the  disseisee  die^  and  the*^  right  of  the  land  de- 
scend to  his  heir  afterwards.  So  if  laftl  be  given  to  A. 
and  B.  his  wiffs,  and  the  heirs  of  their  bodies  issuing,  the 
femainder  iH  fee  to  A.  and  A.  levy  a 'fine  with  proch- 
niations  and  die,  and' she  wltliin  five  yeans  entem  and  claims, 
and  afterwards  the  oonusee  confirms  the*  estate  made  by 
die  first  gift  to  the  wife,  this  tonfirmation  is  to  no  purpose  ^. 
So  if  lessee  for  life  mak^  a  leaso  for  tkirty  years,  and 
^rfterwards  he  in  ttgversion,  and  the  lessee  £of  life,  lease  for 
mxiy  years  $  in  this  case  he  caimot  confirm  tbe  lease  for 
flirty  ydifS)  becftase  he  hath  granted  it  before  for  sixty 
years**  And  hence  it  is  also,  liiat  a  cotiflttnsition  by  one 
joint^tenanty  of  the  estate  of  bis  compatiioOy^  is  ftitile  and 
makts  no  akemtim ;  for  their  ettates  are  equal,  and  each 
has  interest  in  the  whole  kbd,  and  he  confinoe  the  estate 
in  the, same  maimer  as  it  wm  before.  And  yet  if  one 
joint*  tenant  confirm  the  whole  land  to  his  companion,  to 
held  to^m  end  h»  hexrs^  this  shall  amemit  to  a  gnwt,  and 
so  will  be  good  to  pass  his  moietj,  and  give  hie  oompanion 
a  sole  estate  %  for  then  he  expresses  a  design  of  confirming 
the  possessioii  to  ham  alone ;  so  that  tbe  eonfiirmation  goes 
to  the  possession  itself,  by  tbe  explanatory  words  in  the 
.  hdbendmn,  mdnot  to  the  mnnner  of  possesaing ;  ^d  the 
words  of  the  habendum  make  the  confirmation  etiure  as  a 
new  grant  of  such  bis  moiety  ^.    And  hence  it  is  also,  that 

»  Dyer,  109.  •  Lit  6.509;  Dyer,  263. 

^  9C0.  jj8.  ^  GaKTeri.  78. 

*  Co.  Lit.  296. 
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if  a  man  grant  a  rent-charge  out  of  his  land  to  another  for  CONFTKMA- 
life,  and  then  confirm  his  estate  without  any  clause  of  ' 

distress  (for  by  a  clatise  of  distress  a  giant  of  a  new  rent 
may  be  made)  to  hold  in  fee-simple,  or  fee-tail,  this  is  void, 
for  the  confirmor  hath  no  reversion  of  the  rent  in  him^ 
4.  The  precedent  estate  must  continue  until  the  confir- 
mation come  ;  as  in  all  the  cases  of  voidable  estates  the  con- 
firmation must  be  before  the  estates  be  made  void  by  entry, 
ice,  or  otherwise  Ihe  confirmation  will  be  void.  And  there- 
fore if  lessee  for  life  or  years  surrender,  or  the  disseisee 
enter  upon  the  disseisor,  and  afterwards  the  lessor  or  the  * 
disseisee  confirm  the  estate  of  the  lessee  or  disseisor^  this  ' 

confirmation  comes  too  late.  5.  The  estate  precedent,  and 
that  which  is  to  be  confirmed,  must  be  lawful  and  not 
prohibited  by  any  act  of  parliament '.  And  therefore  if  a 
spiritual  person^  as  prebend,  or  the  like,  make  a  lease  not 
warranted  by  the  statutes,  the  confirmation  of  the  dean 
and  ehapter  wiH  not  help  nor  amend  it.  And  if  tenant  in 
tail  make  a  voidable  lease,  and  after  confirm  it  himself, 
this  is  voidable  still.  6.  Hiere  must  be  apt  words  of  con- 
firmation in  the  deed  or  instrument.  And  although  the 
words,  **  confirmed,  ratified  and  approved,'^  are  the  most 
significant  and  propet  words  to  make  this  conveyance  % 
yet  such  as  are  made  by  other  general  words  may  make  a 
good  confirmation.  And  therefore  it  is  agreed,  that  a  deed 
made  by  the  words  "  give,  grant  or^demise,''  may  tnake  a 
good  confirmation^  The  words  ''  dedi  ei  concessi/^  being 
as  strong  as  the  word  '^  confirmavi,*^  for  they  amtunt  to  a 
grant  of  the  right  of  the  person  in  poaMssion;  and  if  he 
has  my  right  I  can  never  afl;er  unpeach  his  estate  ^  (1). 

^  Lit*  s.  543 ;  Co.  Lit.  308.  147 ;  5  Ibid.  15;  Lord  Raym. 

'  aCo*  15;  Lit.  s.  607/  40. 

*  Lit.  8.510.  *  Gilb.  Ten.  79;  and  d. 

^  Lit.  s.  531,  532 ;    Co.  (d)  there. 
Lit.  295;  Byer,  116;  1  Co. 


1'-"^ '— '  -.-.....      I 


(1)  Ancietit  confirmations  mild^  after  th^  conqtiest,, 
oftoti  run  like  feofifaients,  with  the  words,  *^  dedi,  ot  concessi, 
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II.  Of  the  Effect  and  Constbu'ction  of  Confir- 
mations. 

.A  CONFIRMATION  cresceus,  in  some  cases  enlarges  the 
estate  of  the  confirmee,  as  if  the  lessor  confirm  the  estate 
of  his  lejssee  for  life  with  this  clause,  to  hold  without  im- 
peachment of  waste,  this  is  a  good  confirmation  to  change 
the  quality  of  the  estate,  so  far  as  to  make  it  dispunishable  of 
waste.  So  if  lessee  for  years,  or  for  another's  life,  be  with- 
out impeachment  of  waste,  and  the  lessor  confirm  to  him 
for  his  own  life,  and  omit  that  clause ;  hereby  this  privilege 
is  gone,  and  the  estate  is  become  punishable  for  the 
waste^. 

This  kind  of  confirmation,  must  have  all  the  qualities  of 
the  former :  and  there  must  be  also  a  privity  between  the 
confirmor  and  the  confirmee.  And  then  it  may  enlarge 
the  estate  of  him  to  whom  it  is  made,  as  from  an  estate  at 

^  9  Co.  139 ;  F.  N.  B.  136;  8  Co.  76 ;  Dyer,  lo, 

et  tor^rmavi :*'  'Bjxd  are  distinguishable  firom  the  feo£F- 
ments,  chiefly  by  some  words  importing  a  former  feoffinent 
or  grant ;  as  where  they  run  in  the  same  language,  with 
the  addition  of  **  siad  cbartafacta"  or  the  like. 

In  ancient  time,  when  feoffees  were  fifequently  disseised 
of  their  lands  upon  some  suggestion  or  other,  charters  of 
confirmation  seem  to  have  been  in  great  request.  For  in 
the  early  times  after  the  conquest,  we  meet  with  so  many 
confirmations  successively  made  to  tlie  same  persons,  or 
their  heirs  or  successors,  of  the  same  lands  aad  posses- 
sions, that  it  looks  as  if  men  did  not  then  think  themselves 
secure  in^heir  possessions  against  the  king  or  other  great 
lords,  who  were  their  feoffors,  or  in  whose  fees  their  lands 
lay,  unless  they  had  repeated  confirmations  firom  the  kine; 
or  his  heirs  or  successors,  or  the  other  great  lords  or  their 
heirs.  And  these  confirmations,  very  anciently,  seem  to 
have  been  sometimes  made  either  by  precept  or  writ  from 
the  king  or  other  lords,  to  put  the  feoffees  or  their  heirs  or 
successors  into  seisin  after  they  had  been  disseised,  or  to 
keep  them  in  their  seisin  undisturbed,  or  else  by  charter  of 
express  confirmation/'    Mad.  Formul.  Diss.  p.  19* 

For  the  form' of  the  modem  deed  of  confirmation,  see  Lil. 
Conv.  669 ;  Honm.  231 ;  Wilde's  Sup.  No.  Uvii.  Ixviii.  Ixix. 
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wiD  to  an  estate  for  years,  or  to  a  greater  estate ;  from  an  cONnRfifA- 
estate  for  years,  to  an  estate  for  life,  or  to  a  greater  estate;  l*^^^* 
from  an  estate  for  life,  to  an  estate  in  tail,  or  in  fee ;  and 
from  an  estate-tail,  to  an  estate  in  fee ;  and  these  confir- 
mations are  good^  But  in  all  these  kinds  of  confirma- 
tiOBs^  care  must  be  had  of  the  manner  of  penning  them ; 
and  that  in  every  such  deed  there  be  a  limitation  of  the 
estate ;  i .  e.  that  these  words  be  inserted,  "  to  have  and  to 
hold  <he  tenements,  &c.  to  him  and  his  heirs;  or  to  him 
and  the  heirs  of  his  body ;  or  to  him  for  term  of  life,  or 
years;"  as  the  agreement  is ;  for  if  lessee  for  life  make  a 
lease  for  years,  and  then  lessee  for  life  and  he  in  reversion* 
confirm  the  land,  ''  to  have  and  to  hold  to  him  for  life,  or 
to  him  and  his  heirs ;"  these  words  will  make  the  estate  to 
increase^.  But  if  the  confirmation  be  made  to  the  lessee 
for  life  or  for  years  of  his  term  or  estate,  and  not  of  the 
land ;  as  when  he  confirms  his  estate,  to  have  and  to  hold 
his  estate  to  him  and  his  heirs,  this  does  not  increase  the 
e8tate^  The  confirmation  as  to  the  heins  being  void,  be- 
cause the  estate  is  only  confirmed^  and  nothing  now  is 
granted  by  such  confirmation ;  but  if  he  confirm  the  land, 
to  hold  t^e  land  to  him  and  his  heirs,  this  will  increase  the 
estate,  and  amount  to  a  grant  .of  the  fee;  for  then  there 
appears  to  be  a  further  intent  than  merely  to  confirm  the 
estate ;  viz.  to  enlarge  it  to  him  and  his  heirs ;  and  taking 
the  grant  strongest  against  the  grantor,  it  must  pass  away 
the  fee-simple"'. 

Also,  if  the  husband  have  an  estate  of  land  for  life,  or 
years;  in  right  of  his  wife ;  or  to  them  both  for  life,  and  a 
confiimatibn  be  made  to  him  alone  of  his  estate,  or  of  the 
land,  to  hold  the  land  to  him  and  his  heirs,  this  is  a  good 
conveyance  of  the  fee-simple  to  him  after  the  death  of  his 
wife.    And  if  I  let  kmd  to  a  woman  sole  for  the  term  of 

^  6  Co.  15;  9  Ibid.  142;  ^  Lit  s.  524,  545;  Plow. 

Co.  lit.  305 ;  Dyer,  1 45, 263,  640- 

296 ;  lit  s.  523,  632,  633i  "  Qi^^-  Ten.  78. 

^  Shep.  Touch.  315. 
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CPNH&MA-  her  life  or  years,  wko  takes^  a  husband,  and  I  afterwoiids 

coofirm  the  estate  of  the  husband  and  wife,  to  hold  for 


term  pf  their  two^lixres,  this  is  good,  an,d  eSttures  to  enlarge 
his  estate  for  the  torm  of  his  life  if  he  surnve  his  wife,  for 
I  not  only  confirm  the  old  term,  but  erect  a  new  one,  since 
the  words  import  more  than  a  confirmation  of  the  old 
term ;  for  in  that  the  husband  has  nothinig  in  his  own  right** 
But  if  one  make  a  lease  to  another  for  life,  and  afterwards 
confirm  the  estate  of  the  lessee  to  him  and  his  wife  for 
their  two  Uvea,  this  is  void  as  to  his- wife  ^. 

And  if  one  grant  a  rent-charge  out  of  his  land  for  hfe, 
and  afierwardi^  the  grantor  confirm  die  estate  of  the  grantee 
.  in  the  rent,  without  any  clause  of  distress,  to  hold  to  him 
in  feersimple  or  fee^tail,  this  confirmation  is  not  effectual 
to  enlarge  the  estate.'  But  if  a  man  be  seised  of  an  old 
rent-chajge  or  rant^aervice,  and  grant  the  same  first  for 
life,  and  afterwards  confirm  the  estate  of  the  grantee  in 
f6e>ain4>Ie  or  fee-tail,  this  is  good,  and  will  enlarge  the 
estate  accordingly  ?.  And  yet  if  tenani:  for  life  grant  a 
rent  out  of  the  land,  to  one  and-  his  heirs  during  the  hfe  of 
the  lessee  for  Ufe,  and  afl^erwards  the  lessor  confirm  the 
rent  to  the  grantee  and  his  heirs,'it  seems  the  estate  is  not 
'  betcfcy  enlarged,  but  when  the  tenant  for  life  dies,  the  rent 
shall  oeaae^. 

This  kind  of  confirmation  may  be  made  by  the  same 
'words,  as  the  former,  viz.  by  the  words,  ^  give,  grant  or 
demise."  So,  if  I  grant  to  my  lessee  for  years,  that  he 
shall  hold  the  hind  for  term  of  hk  Jile,  this  witliout  any 
other  words  is  a  good  confirmation'. 
CooSmiatioii  A  oonfirmation  4fc'9miie»s>  intends  a  diminotioa  of  the 
dwelling  the  estate  of  ihe  cmifimee.    Thus,  by  a  confirmation  the 

lord  may  ocmfinn  the  estate  of  his  tenant  holding  by 
knightf  s  .aervace,tto  htdd  in  socoage;  of  to  hold  for  a  less 
rent;  or  to  hold  at  common  law,  where  before  he  held  in 

■  Gilb.  Ten.  79.  ^  Lit.  s.  548;  549. 

•  C0.Lit.299;  Plow.  160;       «  1  do.  147, 
Lit.  s.  525.  '  Co.  Lit.  301  ;b. 


^ncieoj^  (}eiQes)ie ;  ^nd  auck  a  QOA&rmiition  is  good.    Bui  cONrmwA. 
SQcb    a  confinnatiw  as    i«    to  hold  by  new  acarvicea,  ' 

aa  a  roae  for  mpnisy,  or  the  UkQ|  is  not  good  for  that 
purpoae.  And  in  this  qa^e  there  lauat  be  also  a  parity. 
And  thenefof  e  if  there  be  lord#  mesne  and  tenant,  and  the 
lord  oonfirm  the  estate  of  the  tenant  to  hold  by  lesaser*- 
vicesy  this  is  yoid,  for  r&^oasi  befoi«  noticed.  And  if  the 
lord  confirm  to  his  tenant  after  he  is  disseised  before  his 
entry,  to  hold  by  less  services,  this  is  void*. 

A  confirmation  in  case  of  a  leaib  for  years,  may,  by  apt 
words,  be  for  part  of  the  time,  but  in  case  of  a  fireehold  it 
cannot  be  sp.  And  so  also  it  may  extend  to  part  of  the 
thing  before  in  estate.  And  tiherefore  if  a  disseisor,  tenant 
in  tail,  or  husband  of  the  land  he  has  in  the  right  of  his  v 
wife,  or  lessee  for  life,  make  a  lease  for  years,  and  the  dis- 
seisee, issue  in  tail,  wife  or  lessor^  make  a  confirmation  of 
all  the  land  for  part  of  the  time,  or  of  part  of  the  land  for  -  -  ' 
all  the  time,  t}^is  confirmation  is  good.  But  if  any  such  ^ 
person  make  a  lease  for  life,  gift  in  tail,  &c,  the  disseisee, 
&c.  cannot  confirm  part  of  the  estate,  but  he  must  confirm 
all.  And  therefore^  if  he  confirm  his  estate  for  one  hour, 
it  19  a»  CQinfirmation  of  the  whole  estate.  An4  so  alsQ,  if  lie 
eonfinn  the  land  to  the  disseisor  himself  b]it  iQiie  booi^ 
one  week,  one  year,  or  for  his  life,  8cc.  thia  U  a  good  con- 
firaoation  of  the  estate  for  ever^  because  the  .diaaeiaor  has 
the  fee,  and  when  that  estate  is  assented  to,  the  disseisee 
can  never  afterwards  destroy  it.  And  if  it  be  a  lease  for 
years  that  is  confirmed,  care  must  be  had  to  the  manner  of 
the  confirmation :  for  if  the  copfirmati.on  be  of  the  estate 
or  the  term  for  one  hourj,  tlus , is  ,a  good. confirmation  fpr 
the  whole  time ;  for  the  term  is  confirmed,  and  the  last 
words,  being  derogatory  firom  his  own  grant,  must  be  re- 
jected :  and  therefore  the  confirmation  must  be  had  of  the 
land,  to  have  and  to  hold  for  part  of  the  term ;  and  being 

"  g  Co.  142 ;  Lit.  s.  538  ;  Gilb.  Ten.  80. 
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OOKTIRIU^  SO  made,  it  may  be  good  for  that  time  only,  and  iioI<Higer*. 


'  Because  the  party  who  had  the  right  did  not  wholly  assent 
by  express  words,  as  he  did  in  the  two  foimer  cases ;  for 
if  he  did,  no  derogatory  choses  from  such  assent  could  be 
admitted;  bnt  his  assent  was  originally  but  partial,  and 
not  to  the  whole  estate,  and  therefore  it  cannot,  contraiy 
to  the  express  words,  be  caAied  any  forth^'. 


CHAP.  III. 

OF  A  SURRENDER. 

SURRENDER.  SURRENDERS  are  either  by  the  common  law,  or  by 
"^""""""""^  custom ;  but  these  have  both  been  already  considered : 

that  by  the  common  law  under  the  head  of  Estates  for 
Years  * ;  and  the  customary  surrender  under  the  head  of 
Copyholds  *(i). 

*  6  Co.  84 ;  UL  8.  619,       \^^  V^'  ^\^:  '*  "•  ^- ' 

Glib.  Ten.  76.  ciii.  and  of  admission  there- 

■  See  aniey  vol.  ii.  c.  xi.  on,  lb.  c.  vi. ;  and  see  oosf, 

s.v.  p.66;  and  see  also  Shep.  of  Convey ancbs  by  Spe- 

Touch.  c.  xvii.  cial  Custom. 


(1)  For  the  form  of  a  conunon  law  surrender,  see 
I  Bridgm.  Cony.  311 ;  2  Ibid.  158,  160;  and  for  a  sur- 
render of  copyholds,  Horsm.  s8o. 
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CHAP.  IV. 

OF  AN  ASSIGNMENT. 
An  assignment  may  be  considered,  assign. 

MENT. 

I.  With  respect  to  its  Nature.  ^ 

II.  Its    Subject  Matter,   or  what  may  be  the 
^     Subject  of  an  Assignment. 

III.  The  Circumstances  requisite  to  itsValidity  : 

and,  ^ 

IV.  Its  Effect  and  Operation. 


I.  Of  the  Nature  of  an  Assignment. 

An  assignment  may  be  defined  to  be  the  transferring  or  The  uaiure  of 
making  over  some  estate  or  interest,  already  in  esse,  from  *"  •»«gnment. 
one  person  to  another,  in  which  sense  it  includes  every 
species  of  executed  contract  which  does  not  create  a  new 
estate ;  but^  in  its  more  confined  and  technical  sense,  it  is 
usually  appropriated  to  the  transfer  of  some  estate,  either 
in  chattels,  or  of  equitable  interests,  in  which  a  third. per- 
son, not  a  party  to  the  assignment,  has  some  right  or 
interest* ;  and  is  more  particularly  applied  to  an  estate  for 
life  or  for  years  *. 

An  assignment  differs  from  a  lease  only  in  this,  that  by 
a  lease,  one  grants  an  interest  less  than  his  own,  reserving 
to  himself  a  reversion ;  whilst  in  an  assignment,  he  parts 
with  his  whole  property  ^ :  but  the  real  difference  between 
a  lease  and  an  assignment,  appears  to  be,  not  that  the 
first  is  the  parting  ,with  a  less  interest  than  one's  own, 
and  an  assignment  of  the  whole  of  one's  interest,  but  that 
a  lease  is  the  grant  of  a  distinct  estate  de  novo,  whilst  an 

'  See  a  Blac.  Com.  326 ;      '  ^  2  Blac.  Com.  326. 
I  Bac.  Abr.  Syo.  248.  <  Ibid. 

▼OL.    lY.  R 


MENT. 
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ASSIGN,  assignment  is  the  transfer  of  an  old  or  existing  estate.  And 
if  this  definition  of  an  assignment  be  correct,  the  case  of 
Pultney  v.  Holmes^,  (in  which  it  was  holden,  that  an  agree- 
ment between  a  lessee  and  B,  that  B.  should  hold  the 
house,  &c.  for  the  remainder  of  his  the  lessee's  term, 
paying  and  performing  to  the  lessee  the  rents  and  coye- 
nants  in  the  original  lease,  was  not  an,  assignment,  but  an 
under-lease  only,  notwithstanding  there  was  no  reversion 
left  in  the  lessee),  appears  to  be  iar  more  consonant  with 
the  genuine  distinction  between  them,  than  the  later  case  of 
Palmer  v.  Edwards^,  where  BuUer  and  Willes  (absent  Mftns- 
field  and  Ashhurst)  held,  that  every  transfer  of  the  whole 
interest  of  the  lessee  will  be  an  assignment,  even  though 
the  lessee  reserve  rent,  or  introduce  new  covenants  into 
the  deed ;  for  in  this  case  the  estate  which  passes  from  the 
lessee  is  evidently,  as  it  appears  to  me,  not  the  same,  but 
a  distinct  and  separate  interest,  from  that  which  he  received 
from  the  lessor,  though  in  the  same  land  and  for  the  same 
duration. 

Hence,  notwithstanding  the  position  of  Sir  William 
Blackstone,  that  **  the  assignee  stands,  to  all  intents  and 
purposes,  in  the  place  of  the  assignor  V  founded  on  the 
notion  that  the  assignor  parts  with  the  precise  interest 
which  he  received  from  his  lessor,  is  admitted  to  be  in- 
correct, since  there  are  many  cases  in  which  the  assignee 
of  the  whple  term  granted  by  the  lessor  is  unaffected  by 
the  agreements  entered  into  by  the  lessor  and  assignor^  re- 
specting the  thing  demised  <,  which  is  wholly  irreconcileable 
with  the  proposition  that  the  assignee  stands  in  the  shoes 
of  the  assignor  ^ 

*  Stra.  405.  766;  1  Pow.Wood,  563. 

•  Dou^.  187.  «  See  ante,  vol.ii.  c.xi. 
^  See  2  Blac.  Com.  326 ;        "^  5  Co.  iGj  3  Bur.  1*71 ; 

and  see  2  Blac.  Rep.  326,     1  Dougl.  174. 
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11.  What  may  be  the  Subject  op  an  Assignment,      ^^^r' 
As  an  asBignment^  like  every  other  species  of  convey- 


ance, is  the  evidence  and  execution  of  a  prior  contract  or  assigned. 
agreement,  it  follows,  that  whatever  may  be  the  subject  of 
an  agreement  may  also  be  the  subject  of  that  species  of 

« 

assurance  which  is  calculated  to  transfer  it  to  the  assignee^; 
hence  the  subject  of  this  section  has,  in  a  great  measure, 
been  anticipated  by  the  remarks  which  have  been  made  on 
the  SUBJECT  matter  of  agreements^;  some  few  ob- 
servations are  still,  however,  referrible  more  particularly 
to  this  head. 

By  the  common  law,  nothing  could  be  assigned  over  to 
another  but  what  was  in  the  actual  possession  of  the  assignee, 
"  the  wisdom  and  policy  of  the  sages  and  founders  of  our 
law  having  provided,  that  no  possibility,  right,  title  or 
thing  in  action,  should  be  granted  or  assigned  to  strangers, 
lest  it  should  be  the  occasion  of  multiplying  suits 
and  contentions^."  This  nicety  is  now,  however,  disre- 
garded, and  our  courts  of  equity  considering  that,  in  a 
commercial  country,  almost  all  personal  property  must 
necessarily  lie  in  contract ;  and  considering  also,  that  the 
assignment  ought  in  justice  to  the  assignee  to  be  construed 
to  be  a  covenant  on  the  part  of  the  assignor,  that  the  as« 
signee  shall  thenceforth  possess  the  thing  assigned  to  his 
own  use,  will  protect  the  assignment  of  a  chose  in  action^ 
as  much  as  the  law  will  that  of  a  chose  in  possession ; 
though,  in  compliance  with  the  ancient  principle,  the  form 
of  .assigning  a  chose  in  action  is  still  in  the  nature  of  a  de- 
claration  of  trust,  and  an  agreement  to  permit  the  assignee 
to  make  ude  of  the  name  of  the  assignor  in  order  to  recover 
tho  poasession  (i);  and  therefore,  when  in  common  accep- 

*  SeeCo.Lit.  a32,b,n.(i).    s.  347;   Co.  Lit.  ^14,  a;   i 

*  Ante,  part  i/  c.  i.  Rol.  Abr.  376;  Skin^G,  26. 
^  See  10  Go.  4&ia;  Lit. 

(1  y  Bee  observations  of  Mr.  Justice  BuUer,  on  the  assign- 
ment of  choses  in  action,  in  Master  y. ^Miller,  4  Dumf. 
8&  East,  320. 
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ASSIGN-  tation  a  bond  is  said  to  be  assigned  over,  it  must  still  be 
^^^^*  sued  in  the  name  of  the  original  creditor;  the  person  to 
whom  it  is  transferred,  being  rather  an  attorney  than  an 
assignee". 

Now,  therefore,  it  Inay  be  said,  that  any  estate  or  in- 
terest in  lands  or  tenements,  whether  certain  or  contingent, 
or  present  or  reversionary;  and  all  present  and  certain 
estates  or  interests  in  incorporeal  hereditaments,  as  advow- 
sons,  rents,  &c.  though  to  commence  tnyi/^Mro  ;*  may  be 
assigned  ". 

And  as  in  equity  a  bond  is  assignable  for  a  valuable  con- 
sideration paid  %  and  the  assignee  alone  becomes  entitled 
to  the  money,  if  the  obligor,  after  notice  of  the  assign- 
ment pays  the  money  to  the  obligee,  he  will  be  compelled 
to  pay  it  over  again  p.  But  the  assignee  must  take  it  sub- 
ject to  the  same  equity  that  it'was  subject  to  in  the  hands 
of  the  obligee,  as  if  on  a  treaty  the  intended  husband 
enters  into  a  marriage-brokage  bond,  which  is  afterwards 
.  assigned  to  creditors,  yet  it  still  remains  liable  to  the  same 
equity,  and  is  not  to  be  carried  into  execution  against  the 
obligor ''. 

It  was  also  formerly  doubted  whether  an  annuity  was 
at  law  assignable,  even  though  assigns  were  mentioned  in 
the  grant,  the  argument  being,  that  it  was  a  mere  personal 
contract,  and  therefore  a  chose  in  action :  and  though  this 
objection  appears  to  have  some  weight,  yet  it  has  been 
overruled  even  at  law '.  I^nd  as  the  principle  of  the  ob- 
jection is  the  same,  whether  assigns  be  mentioned  or  not, 
it  should  seem  to  be  now  equally  assignable  though  they 
be  not  mentioned '. 

°  2Blac.C0m.  30;  ioCo.  ^  2  Vem.  428,  692,  S.P. 

48,  a;  3  P,  Wms.  199 ;  and  764,  S.  P. 

see  cases  collected,  1  Fonb.  '  Betl.  80;  and  see  7  Co. 

Eq.  203 ;  Co.  Lit.  232,  b.  n.  28,  b. 

"  Perk.  s.  91.  •  See  Co.Iitr8vo.  I44,b. 

*»  3  Chan,  Rep.  90.  n.  (1);  but  ^e  Perk.  s.  xoi. 

p  2  Vem.  540,    696;    1 
Chan.  Ca.  232. 


MENT. 


CH,  IV.  §  II.]  CONVEYANCING.  24^ 

The  interest  which  alessee  has  in  his  term  before  entry  is  ASSIGN- 
also  assignable  over':  but  where  a  lessee  has  a  covenant 
for  a  farther  term,  in  case  the  premises  be  in  good  repair  at 
the  end  of  the  first  term,  it  seems  doubtful  whether  his  in- 
terest in  such  conditional  termt^an  be  made  the  subject  of 
anassignmentatlaw-. 

And,  in  general,  a  lessee  may  assign  his  term  to  another 
at  pleasure,  unless  restrained  by  express  covenant'',  yet 
there  is  said  to  be  this  difference  taken,  that  if  the  lessees 
or  assignees  have  continued  long  in  possession,  and  the 
premises  are  worsted^  and  become  ruinous  under  their 
hands,  or  by  their  means^  there  the  assignment  to  a  beggar 
would  be  considered  to  be  a  fraud  to  get  rid  of  the  da- 
mage^ which  they  ought  to  answer.  But  if  they  assign 
immediately  after  their  coming  into  possession^  there  is  no 
gr6ttnd  to  relieve,  because  the  assignee  was  not  chargeable 
at  law,  and  the  lessor  had  his  original  security  against  the 
lessee  and  his  executors  unimpeached  ^. .  But  where  a  man 
makes  a  lease,  rendering  rent^  if  the  lessee  assigns  to  a 
beggar  or  insolvent  person,  in  equity  the  lessee  shall  be 
bound  to  pay  the  rent,  which  is  a  common  case'.  Whe- 
ther equity  will,  in  order  to  secure  the  future  rents  under 
any  circumstances,  restrain  an  assignee  from  assigning  to 
a  beggar  or  insolvent  person^  was  considered,  but  not  de- 
termined, in  the  case  of  PMlpot  v.  Hoare  *.  If  the  lessee 
offer  to  give  up  the  possession  to  the  lessor  on  reasonable 
tenns,  and  the  lessor  refuse  to  accept  such  surrender,  it 
appears  clearly  too  much  for  a  court  of  equity,  in  restric- 
tion of  a  legal  right,  to  prevent  the  assignment^.  But 
supposing  the  lessor  to  be  willing  to  accept  of  a  surrender 

'  Co.  lit.  46,  b.  •    y  Gilbert's  Lex  PrsBtofia, 

"  See  Sktme'%  case,Moor,  296. 

V].  *  Goddart  v.  Keate^  1  Vem. 

^  City  of  London  v.  BicA-  87,  88. 

numd,  2  Vem.  421;  Prec.  *  2Atk.  219. 

Chan.*  156 ;  Treacle  v.  Coke,  ^  Vaillant  v.  Dodomede, 

I  Vem.  165.  2  Atk.  546. 

»  3 
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ASSIGN-      of  the  tenn,  and  the  lessee  wantonly  to  insist  <m  his  liBgal 

^^^^^^'       right  to  assign,  when  and  to  whom  he  pleases,  it  should 

seem  that,  under  certain  circunistanceBi  a  court  of  ccm- 

science  might  without  impropriety,  interposp  to  preTeat 

the  abuse  of  such  right  ^. 

And  several  things  are  assignable  by  acts  of  parliament, 
which  seem  not  assignable  in  their  own  nature:  as  pro- 
missory notes  by  3  &  4  Anne,  c.  9 ;  bail-bonds  by  the 
sheriff,  by  4  So  5  Anne,  c.  1 6 ;  a  judge's  certificate  for  taking 
and  prosecuting  a  felon  to  conviction,  by  lO'  8c  1 1  WiU.  3. 
c.  33;  a  bankrupt's  effects  by  the  several  statutes  of 
bankruptcy"^. 

But  guardianship  in  soccage  cannot,  according  to  the 
better  opinion,  be  assigned  ^. 
^  So  neither  can  the  pay  of  an  officer  in  the  army  or 
navy,  whether  it  be  full  or  half  pay,  be  assigned ;  it  being 
contrary  to  the  policy  of  the  law,  that  a  stipend  given  to 
one  for  future  lervices,  should  be  transferred  to  another 
who  cannot  perform*  them^.  A  distinction  was  indeed 
formerly  taken  between  full  and  half  pay,  the  former  being 
pro  servitio  impendendo,  the  latter  pro  servitio  inqiisnso  K 
But  no  difference  is  now  admitted  between  them;  all  emo!^ 
luments  of  this  sort  being  granted  for  the  dignity  of  the 
state,  and  for  the  decent  support  of  those  who  are  ^igaged 
in  the  service  of  it.  **  It  would  therefore  be  highly  impo^ 
litic  to  permit  them  to  be  assigned ;  for  persons  who  ure 
liable  to  be  called  out  in  the  service  of  their  country,  oi^l 
not  to  be  taken  from  a  state  of  poverty :  besides,  an  officer 
has  no  certain  interest  in  his  half-pay,  f6f  the  king  may 
at  any  time  strike  him  off  the  Ust;  however  freqnentfy, 
therefore,  these  said  assignments  have  been  made  in  fact, 

•  See  Fonb.  Eq.  b.  i.  c.  v;        '  Barmckr.Be^,  1  Hen. 
s;  vi.  Blac.  Rep.  627,  and  note  (p) 

•  See  1  Cook's  Bank.  L.    th\^r6. 

26,  282 ;  1  Feame's  Posth.       «  See  Stuart  v.   Tmktr, 
Wfce-  75,  83*  2  BUc  Hep.  1137. 

•  Gilb.  Eq.  Rep,  177. 
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they. cannot  be  supported  inlaw**/'    And  the  wages  of      assjgn- 
seamen  are  forbidden  to  be  assigned  by  statute  K  "        ^^^^'  _ 

So  neither  can  a  personal  trust  which  one  man  reposes 
m  another,  be  assigned  oyer,  however  capable  the  assignee 
may  be  to  execute  the  trust  ^. 

IIL  The    Circumstances   requisite    to    the 
Validity  of  an  Assignment. 

The  first  requisite,  since  the  statute  of  frauds,  to  the  AequisUes  of  n 
validity  oiF  an  assignmenl^  is,  that  it  be  in  writing  * ;  for  by  ■*»'8""«"*- 
that  statute  it  is  enacted,  that  no  leases,  estates  or  interests, 
either  of  freehold  or  terms  for  years,  or  any  uncertaininterest 
in  lands,  shall  be  assigned,  unless  by  deed  or  note  in  writ- 
ing, signed  by  the  party  or  his  agent  lawfully  authorized  by 
writing.  But  under  this  statute  it  has  been  holden,  that 
an  assignment  may  be  made  by  a  mere  note  or  memoran- 
dum, without  being  either  sealed  or  delivered  "^y  or  even 
stamped  \  It  would,  however,  it  is  submitted,  (particularly 
with  respect  to  the  latter  circumstance,)  be  extremely  iii>- 
prudent  in  an  assignee  to  be  satisfied  with  so  loose  a  fonn. 

The  consideration  requisite  to  support  an  assignment  is, 
at  law,  the  same  as  that  required  for  the  validity  of  other* 
contracts  and  conveyances  not  operating  by  transmutation 
of  possession  ^ 

And  though  the  cases  referred  to  in  the  preceding,  page 
incontrovertibly  establish  the  principle  that  choses  in  ac- 
tion, and  interests  in  contingency,  are  assignable,  yet  they 
seem  also  to  shew,  that  in  the  case  of  assignment  of  personal 
interests,  equity  will,  in  general,  require  the  assignee  to 
prove  that  he  gave  a  valuable  consideration  for  the  interest 

^  Narty  v.   Oldham,     3  '  1  Geo.  2,  stat.  2,  c.  14, 

Ihimf.  &East,  681 ;  and  see  s.  7.       • 

ace.  Kidderdak  v.  Duke  of  ^  4  Inst.  85;  Dyer,  i,b. 

Mtmirose,  4  lb.  248  ;  but  in  '  See  stat.  29  Car.  2,  c.  3, 

this  case  it  was  hinted  by  s.  3. 

the  Court,  that  the  assignee  ""  4  Dumf.  &  East,  690. 

mightbring  an  action  against  ^  See  3  Burr.  2831.  ^ 

the  assignor  on  his  covenant.  ^  See  antCf  p.  40. 
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assigned,  and  will  not,  therefore,  in  general,  assist  volnn- 
teers.  But  yet,  as  against  executors,  administrators,  or  heirs 
at  law,  the  courts  have  established  them  though  not  made 
for  a  valuable,  but  only  for  a  good  consideration,  as  natural 
love  and  affection,  and  the  advancement  of  children  i*. 

But  no  consideration  is  in  general  necessary  to  support 
the  assignment  of  a  lease,  by  tenant  for  years,  because  the 
*  tenure,  attendance,  and  forfeiture  incident  to  the  as- 
signee's estate,  are  alone,  and  independently  of  the  rent 
reserved,  if  any,  suflScient  to  vest  an  use  in  the  assignee^; 
still,  however,  it  appears  to  be  proper  to  insert  some  valu- 
able consideration,  as  well  in  order  to  support  the. assign- 
ment as  a  contract,  should  there  be  occasion  to  have  re- 
course to  that  expedient,  as  to  enable  the  assignee  to 
maintain  a  possessory  action,  if  necessary,  which,  as  the 
assignment  of  itself  transfers  only  the  possession  in  law, 
he  cannot  do  unless  a  valuable  consideration  be  given'. 

T^ie  operative  or  transferring  words,  commonly  made  use 
of  in  a  deed  of  assignment,  are  ''bargain,  sell,  assign,  trans- 
fer, and  set  over,"  which  are  sometime^  also  preceded  by 
**  give  and  grant,"  for  the  purpose  of  enabling  the  assignee 
to  plead  the  deed  as  a  gift  or  grant,  which,  under  particu- 
lar circumstances/may  happen  to  be  a  convenience  *  (i ). 

ly.  Of  the  Effect  and  Operation  of  an 

Assignment. 

The  effect  of  an  assignment  is  a  transfer  of  the  right  of 
possession  from  the  assignor  to  the  assignee,  who,  without 
entry,  is  thenceforth  possessed,  in  law,  of  the  thing  as- 

lop,  8  Dumf.  8c  East's  Rep. 
696. 


*  Buckley  v.  Netoland,  i  P. 
Wms.  182 ;  Hobson  v.  Trevor, 
lb.  192;  Wright  V.  Wright, 
1  Ves.  409 ;  Velany  v.  Stodr- 
dart,  1  Dumf.  &  East's  Rep. 
26;  and  see  hmes  v.  Dun- 


«  1  Mod.  263. 

'  Ibid. ;  2  Rol.  Abr.  781, 

Pl-  7- 

'  See  2  Blac.  Com.  441. 


(1)  For  the  form  of  deeds  of  assignment,  see  1  Bridgm. 
Conv.  89,  1 12 ;  2  Ibid.  28^  84,  134 ;  Lil.  477, 507 ;  Horsm. 
129,  828;  Bird's  Assistant  voc.  Assignment. 


CH.  v.] 


CONVEYANCING. 


signed,  he  is  not  however  entirely,  or  in  (act  so  possessed, 
as  the  assignor  has  still  the  actual  (though  a  mere  naked) 
possession,  and  the  assignee  a  right  of  possession  only. 
Upon  which  principle,  it  is  held,  that  the  assignee  of  a 
lessee  is  by  an  assignment  of  his  estate  discharged  from 
the  covenants  in  the  original  lease,  even  though  he  still 
continue  in  possession  < :  for  as  after  assignment  nothing 
remains  in  him  beyond  a  mere  naked  possession,  without 
any  right,  there  is  no  privity  between  him  and  the  lessor 
to  support  an  action  of  covenant.  And  though  it  was  long 
conceived  that  the  assignee  of  an  assignee  had,  before 
actual  entry,  such  a  possession  as  to  •support  an  action  on 
the  covenants  in  the  lease"*,  yet  a  contrary  doctrine  seems 
now  to  be  pretty  well  established'. 
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CHAP.  V. 

OF  A  DEFEASANCE. 

A  Defeasance,  from  the  French  word  defaire,  to  undo, 
in  its  largest  sense  signifies  a  condition  annexed  to  an 
estate,  by  non-performance  of  which  the  estate  is  made 
void;  and  sometimes  the  condition  of  an  obligation  an- 
nexed to  it  at  the  time  of  making ;  but  it  is  more  pecu- 
liarly and  properly  applied  to  such  conditional  instruments 
as  are  maide  in  defeasance  and  avoidance  of  statutes  and 
recognizances  at  the  time  of  entering  into  them ;  and  to 
such  conditional  instruments  as  are  made  in  defeasance 
of  statutes,  obligations,  and  the  like,  after  the  time  of 
their  being  entered  into,  and  is  defined  by  Sir  William 
Blackstone,  to  be  a  collateral  deed,  made  at  the  same  time 
with  a  feoffment  or  other  conveyance,  containing  certain 
tonditiions,  upon  the  performance  ofwhich,  the  estate  then 

*  SeeDou^l.  461.  Smith,  Ibid.  275. 

"  &eePilktngtony.Shaller,        '  S^e  2  Danv.  Ab.  484; 
2  Vem.  374 ;  and  Sparks  v.     Dougl.  455. 
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created^  may  be  defeated  or  totally  undone*.  A  defeasance 
on  bond,  or  recogQaance,  or  judgment  recoyered^  is  also 
a  condition,  which,  when  performed,  defeats  or  undoes  it : 
and  differs  only  from  the  common  condition  of  a  bond,  in 
that  the  one  is  always  inserted  in  the  deed  or  bond  itself 
the  other  is  made  between  the  same  parties  by  a  separate, 
and  frequently  a  subsequent  deed'^. 

By  the  common  law,  no  secret  defeasance  or  revooc^tioo 
was  allowed  of  a  solemn  conveyance,  perfected  by  liv^ 
of  seisin,  unless  executed  at  the  same  time.  But  all  inhe* 
nkaacea  executory,  as  rents,  annuities,  conditions,  war- 
ranties, and  Ihe  like,  might  at  all  times  be  annulled  and 
discharged  by  a  defeasance,  made  with  the  mutual  consent 
of  all  those  who  were  parties  to  the  creation  of  them  at 
the  tim^,  or  at  any  time  afterwards.  And  so  of  statutes 
recognizances,  obligations,  and  the  like ;  for  it  is  a  rule, 
that  in  all  cases,  where  any  executory  thing  is  created  by 
a  deed,  the  same  thing,  by  the  consent  of  all  persons  who 
were  parties  to  the  creation  of  it,  may  be  defeated  and 
annulled;  and  therefore  that  warranties,  recognizances, 
rent-charges,  annuities,  covenants,  leases  for  years,  uses 
at  common  law,  and  the  like,  may,  by  a  defeasance  made 
with  the  mutual  consent  of  all  those  that  were  parties  to 
the  creation  of  it,  by  deed,  be  discharged  and  avoided ; 
nil  est  tarn  conveniens  naturali  aquitati  quam  quod  unum- 
quodque  dissolvi  potest  eo  ligandne-  quo  ligatur ;  and  there- 
fore, by  such  a  defeasance,  not  only  the  covenant  which 
creates  a  power  of  revocation,  but  the  power  itself,  may  be 
utterly  defeated  and  avoided ;  but  estates  of  inheritance, 
and  other  estates  in  tail  or  for  life,  executed  by  livery, 
8(c.  cannot  be  avoided  by  defeasance  made  after  the  time 
of  their  creation.  But  by  another  deed  of  defeasance, 
made  at  the  same  time,  a  feoffment,  release,  lease  for  life, 
or  other  executed  thing,  may  be  avoided,  as.  well  as  if  it 
were  by  condition  within  the  same  deed :  thus,  if  a  dis- 


•  2  Blac.  Com.  say. 


^  Ibid.  342 ;  and  see  Shep. 
Touch,  c  aa,  p.  396. 
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seiaee  release  to. the  disseisor,  though  this  release  cannot     DSFSAS^ 
be  defeated  by  an  indenture  of  defeasance  Aade  afterwards^  __^_ 
yet  it  may  be  defeated  by  an  indenture  of  defeasance 
made  at  the  same  time.    Qua  in  coniinenH  fiunt  in  esse 
videniur^. 

And  in  this  manner  mortgages  were  in  former  times 
usually  made,  the  mortgagor  enfeoffing  the  mortgagee, 
and  he  at  the  same  time  executing  a  deed  of  defeasance, 
whereby  the  feofiment  was  rendered  void  on  re-payment 
of  the  money  borrowed  on  a  certain  day ;  and  this,  when 
executed  at  the  same  time  with  the  original  feoiBnent,  was 
by  the  ancient  law  considered  as  part  of  it^;  for  which 
feason  only  was  it  indulged :  no  subsequent  secret  revo- 
cation  of  a  solemn  couYeyance,  executed  by  Ihrery  of 
seisin,  being  allowed  in  those  days  of  simpUcity  and  truili ; 
thou^,  when  uses  were  afterwards  introduced,  a  revoca- 
tion of  such  uses  was  permitted  by  the  courts  of  equity. 
But,  as  has  been  just  intimated,  things  tfiat  were  merely 
executory,  or  to  be  completed  by  matter  subsequent,  (as 
rente,  of  which  no  seisin  eould  be  had  till  the  time  of  pay. 
ment ;  and  so  also  annuities,  conditions,  warranties,  and 
the  hke),  were  always  liable  to  be  recalled  by  defeasances  , 
made  subsequent  to  the  time  of  the  cresition*. 

Bnt,  to  make  a  gQod  defeasance,  it  ia  principally  laeqoir 
site:  1.  That  the  defeasance  be  made  ecufemmodb'aB  that 
by  which  the  thing  to  b^  defeated  was  created,  thail  is  tb 
say,  if  the  one  were  by  deed,  the  other  must  be  by  deed 
also :  for  if  an  obligee  by  word  only  discharge  the  obligor^ 
or  grant  not  to  sue  him,  this  will  not  defeat  the  obligation; 
it  must  be  by  deed,  therefore,  as  the  former  was  ^  But 
whether  the  deed  or  defeasance  be  indented  or  poll  is  not 
material*.  2.  That  if  it  rec^  the  statute  oi  the  obligation, 
it  be  done  truly :  for  i^  a  defeasance  be  made  of  a  statute, 
or  an  obligation,  which  is  recited  to  be  made  the  tenth  day 

*  Co.  Lit.  236,  237;  1  Co.        '1  Co.  113. 

^1^1*3;  Plow.  137,153.   •        «  Bro.  Defeas.  12;  FKz. 
"•  Co.  Lit.  236.  Barre,  gfs. 

•  lb.  237 ;  2  Bl.  Com.  327. 
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DEnBAS-  of  May,  which  in  truth  bears  date  the  first  day  of  May, 
this  defeasance  is  void^.  3.  That  it  be  made  between  the 
same  persons  that  were  parties  to  the  first  deed,  &c.:  and 
therefore  if  il.  be  bound  in  an  obligation  to  B.  in  20L  and 
jB.  make  a  defeasance  to  C.  that  if  C.  pays  him  20/.  the 
obligation  made  by  A.  shall  be  void ;  this  is  no  good  de- 
feasance, because  it  is  not  made  between  the  same  parties  ^ 
And  yet  if  a  statute  be  made  to  the  husband  and  wife,  and 
the  husband  alone  join  in  the  making  of  a  defeasance, 
this  is  a  good  defeasance  ^  4.  That  it  be  made  after  the 
making  of  the  recognizance,  obligation,  &c.  and  not  be- 
fore ' ;  but  though  the  date  of  the  defeasance  be  before 
the  date  of  the  recognizance,  &c.  yet  if  it  be  delivered 
afterwards,  it  is  good  enough"^.  5.  That  it  be  made  of  a 
thing  defeasible:  for  if  a  disseisee  release  his  right  to  the 
terre-tenant,  and  after  there  is  a  defeasance  made  between 
them,  that  if  the  releasor  shall  pay  20/.  to  the  releasee,  the 
telease  shall  be  void,  this  is  a  void  defeasance  ^ ;  although 
a  release  'may  be  avoided  by  a  condition  or  defeasance 
made  at  the  time  of  making  of  a  release  as  well  as  a 
'feoffinent  ^. 

Separate  deeds  of  defeasance  are  now,  however,,  in  but 
little  use,  as  it  is  more  common,  and  in  most  cases  pre- 
ferable^  to  insert  the  conditions,  or  teQoas  of  defeasance,  in 
the  instrument  itself,  by  which  the  agreement,  or  other 
obligation,  is  created ;  as  by  this*  means  they  become  inca- 
pable of  separation,  and  the  conditional  or  defeasible  deed 
cannot  be  firaudulently  set  up  as  an  absolute  or  indefeasible 
one(i). 

^  Plow.  393.  ~  Dyer,  315. 

*  14  Hen.  8,  10;  Bro.  °  Plow.  137;  Bro.  Defea- 
Estr.  L.  Fait.  10.  sance,  i. 

^  Brp.  Defeasance,  3.  ®  Bro.  Defeasance,  6,  g ; 

*  Ibid.  §.  Co.  Lit.  236. 


(1)  See  the  form  of  a  deed  of  defeasance,  1  Bridgm. 
Conv.  52,  313;  Horsm.  327,  332;  Wijde's  Sup.  voli. 
No.  Ixxxii.  p.  530. 
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PART  III. 

OF  CONVEYANCES  DERIVING  THEIR  OPERA- 
TION FROM  THE  STATUTE  OF  USES. 


iiiif 


CHAP.   I. 

OF  A  COVENANT  TO  STAND  SEISED 

TO  USES. 

riAVING  finished  the  consideration  of  deeds  operating    COVENANT 
by  the  rules  of  the  common  law,  we  now  proceed  to  those «     SEISED. 

which  derive  their  effects  from  the  statute  of  uses.  

We  have  seen,  that  by  the  old  common  law,  all  convey- 
ances of  rei^l  property,  required  the  ceremony  of  livery  of 
seisin,  or  of  attornment,  to  perfect  them;  but  when, 
through  the  medium  of  uses,  the  jurisprudence  of  equity 
was  let  in  upon  the  dispositions  of  real  property,  the  Court 
of  Chancery,  regarding  the  nature  upon  which  'contracts 
for  the  alienation  of  property  are  grounded,  gave  an  equi- 
table effect  to  two  species  of  grants,  (or  contracts  con- 
sidered as  equivalent  thereto),  which,  without  the  cere- 
monies of  livery  of  seisin,  or  attornment,  had  no  operation 
at  all  in  laiv.  The  considerations,  which  gave  rise  to  this 
benign  construction,  were  those  which  are  commonly  dis- 
tinguished by  the  respective  epithets  of  good,  and  of  valu- 
oble\  the  former  being  the   consideration   of  blood,  or 
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COVENANT    of  marriage;  the  latter  of  a  pecuniary  price :  both  which 

S£ISED.      consideratiouBy  from  their  interesting  and  obligatory  na- 

"— -*— ^  tures,  were  considered  by  the  Court  of  Chancery  as  raising 

an  use  in  the  subject  of  the  contract,  or  intended  grant,  f6r 
the  benefit  of  the  person  in  whom  such  considerations 
existed,  or  from  whom  it  moved ;  and  though  the  legal 
estate  in  the  subject  of  such  contracts,  or  intended  grants, 
was  not  thereby  altered  or  transferred  for  want  of  the 
ceremonies  before-mentioned;  yet  the  grantor,  or  con- 
'  tractor,  was,  upon  the  ground  of  such  considerations,  con- 

sidered in  equity  as  standing  seised,  or  legally  entitled  to 
the  tilings  which  were  the  subjects  of  such  grants,  in  trust 
for  the  covenantee  or  intended  grantee*;  and  the  party 
intended  to  be  benefited,  having  thus  acquired  the  use, 
was  put  at  once  into  corporeal  possession  of  the  land,  by 
the  statute  of  uses,  operating  upon  his  estate^. 

Contracts  of  the  former  of  these  kinds,  that  is,  where 
blood  or  marriage  is  the  consideration,  were  denominated 
Covenants  to  stand  seised  to  Uses,  because  they 
amounted  either  to  an  express  covenant,  or  an  implied 
engagement  to  stand  seised  for  the  benefit,  that  is,  for  the 
use  and  advantage  of  the  grantee,  or  covenantee :  And 
those  of  the  latter  kind,  namely,  where  a  pecuniary  consi- 
deration was  the  motive,  were  called  Bargains  and  Sales^ 

Of  these  two  species  of  assurances  we  are  now  to  treat; 
and  first,  of  a  Covenant  to  stand  seised. 

A  covenant  to  stand  seised  may  be  defined  to  be  an 
instrument  in  writing,  by  which  a  man,  seised  of  lands, 
covenants,  in  consideration  of  blood  or  marrii^e,  that  he 
will  stand  seised  of  the  same  to  the  use  of  his  child,  wife, 
or  kinsman^;  after  which  covenant  he  becomes  seised  to 
the  use  of  such  child,  &c.  and  therefore  comes  within  the 
8tatute,of  uses;  and  being  seised  to  the  use  of  another,  the 

•  See  Plow.  30 1 ,  b ;  303,  a;  «  2  Blac.  Com.  337 ;  Plow. 
Feame's  Posth.  Works,  16.    301,  303. 

*  Bac.  Uses,  151 ;  2  Blac. 
Com.  337. 
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stfttute  transfers  the  possession  and  legal  estate;  and   cowrAyr 
hence  it  is^  like  a  bargain  and  sale,  made  a  Inean  of  trans*      sEifflBD. 
ferring  the  estate'  to  the  covMantee.  '     ■ 

This  mode  of  conyeyance  being  confined  to  those  par* 
ticnlar  ends^  and  not  calculated  for  general  purposes,  is 
now  -seldom  had  recourse  to  as  a  conveyance  of  land ;  but.  as 
the  doctrines  relati«ig  to  it  are  not  unfrequently  appIicaUe 
to  the  construction  of  marriage  articles  and  fitmily  settle* 
inentSy  it  will  be  proper  to  give  it  a  short  consideration. 

In  doing  which,  I  shall  notice :  i .  Of  what  there  may  be  * 

a  covenant  to  stand  seised :  2.  The  consideration  neceesaiy 
to  support  it :  3.  Of  the  fotm  of  a  covenant  to  stand  seised : 
4.  Of  the  operation  and  construotion  of  such  a  covenant* 

1 .  With  respect  to  the  thiiigs  of  which  a  mui  may^eeve-  Of  wiiat  there 
nant  to  stand  'seised,  it  is  t6  beobsefrved,  that  a&  sudi  nanttotu!^ 
covenant  must  cdways  be  intended  to  be  to  the  •  fOe  of  «»*«<*• 
anotfier,  it  follows,  that  it  can  operate  upon  such  heredita- 
ments only  as  are  capable  of  being  conveyed  by  way  of 
use:  these  have  been  enumerated  in  a  former  chapter ^ 

It  is  further  requisite,  to  a  covenant  to  stand  seisedy  that 
the  )ai\ds  should  be  in  the  possession  or^eisin  of  the^cove- 
nantor,  ibr  it  will  operate  6n' such  kinds  onlyof  which^liie 
covenantor  is  actually  seised  or  entitled  at  the  time,  either 
in  possession  or  remainder^  fof  it  is'but  of'the  fefeiMndf  fiie 
covenantor  that  the  -use  arises".  Hence,  if  a  fklhercove- 
nanttd  stand  seised  of  ^11  the  lands 'which^ie  then  has,  or  ^ 
ilirhich  he  shall  afterwards  purchase  to  the  use  df'his  son, 
8ic.  no  after-purc^tased  -  lands  will  pass,  or  bo  cifiected  by 
the  covenant,  but  only  thbse  of  which  be^was  s^s^  at  the 
time  of  the  covenant^  So  also,  if  ohe  of  two  j0int4enants 
covenant  to  stand  seised  to- uses  of  th^  itotety  of  his  ciHrn- 
paiiion,  in  case  he  should^sUfvive-him,  no  use  wfll  krise 

it 
'''Seeofthese,a»^e,vol.iii.        ^  Yelverion   v.  Yehertifh, 

c.  1.0.  s.  3.  p.  6^4-  ^^9'  fi"**-  40^  ;  *  ^''  Abr. 

•  Wiseman's  cbl.  2  Co.  I  Sp^'    790« 
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although  he  should  survive ;  because,  at  .the  time,  he  had 
no  title  to  the  moiety  of  his  co-tenants. 

2.  Of  the  consideration  necessary  to  support  a  covenant 
to  stand  seised. 

The  only  good  consideration  of  a  covenftnt  to  stand 
seised  is  lliat  of  blood  or  of  marriage  ^  for  this  being  a 
secret  conveyance,  it  requires  a  xneritorious  consideration 
to  support  it.  Consideration  of  blood  is,  in  other  wordS| 
a  consideration  or  motive  arising  from  the  natural  affection 
which  a  man  is  presumed  td  have  for  his  near  a-kin,  and 
the  wish  and  moral  duty  he  has  to  benefit  or  provide  for 
them.  Hence  therefore,  if  a  man,  in  consideration  of  the 
natural  love  and  affection  he  has  for  his  son,  covenants 
to  stand  seised  to  his  use,  this  will  be  a  good  consideration ; 
and  the  statute  will  execute  the  use  and  transfer  the  pea- 
session  to  such  son ;  and  this  consideration  of  affection 
for  a  son,  will  eztena  to  the  wife  of  such  son,  for 
whom  therefore  a  covenant  with  the  son  to  stand  seised, 
will  be  good^  And  a  consideration  of  natural  afiec* 
tion  expressed  to  one  child  will,  by  construction  of  law, 
be  extended  to  other  children.  If  therefore  a  man,  having 
issue  three  sons,  covenants  in  consideration  of  natural  af- 
fection to  the  eldest  son,  to  stand  seised  of  certain  land  to 
the  use  of  himself  for  life,  and  afterwards  to  his  eldest  son, 
and  the  heirs  male  of  his  body ;  and  for  default  of  such 
issue,  to  the  use  of  his  second  son,  and  the  heirs  male  of 
his  body ;  and  for  default  of  such  issue,  to  the  use  of  the. 
third  son,  8cc.  this  is  a  good  consideration  to  raise  the  use 
to  his  younger  sons ;  for  though  the  consideration  of  na« 
tural  affection  be  limited  only  to  the  eldest,  yet  as  thii^  is 
equal  in  respect  to  all  the  sons,  the  law  will  supply  it  with^ 
cwLt  expression ;  indeed^  if  nothing  had  been  expressed,  it 


<  Barton^Q  case,  2  Rol. 
Abr.  790. 

^  GKlb.  Law  of  Uses,  47  ; 
GafTush  V.  Wenifcarih,  Cart. 

139- 


*  Sharingtm  v.  Strattan, 
Plow.  300;  Bould  V.  Win- 
ston, 2  Rol.  Ab.  786 ;  BedelFu 
case,  7  Co.  40. 


«H.  I J  ,  CONVKYAxNCINO. 

would  have  been  a  good  consideration  by  implication  of 
law^. 

The  consideration  of  natural  affection  is  likewise  good- 
to  raise  an  use  to  children  unborn.  Thus,  the  consideration 
of  affection  to  the  heirs  male  of  the  covenantor  which  he 
may  beget  on  the  body  of  A.  his  wife,  is  a  good  conside- 
ration to  raise  an  use  to  such  heirs  of  his  body  when  born^ 
So.  if  a  man  covenant  to  stand  seised  to  the  use  of 
himself  and  the  heirs  male  of  his  body,  this  shall  raise 
a  good  estate-tail ;  for  though  all  the  estate-tail  is  in  him-. 
Aelf,  yet  this  id  for  the  benefit  of  the  heir  male  when  he 
<€omes  into  ttit.  And  a  man  may  modify  a  fee  that  con* 
tinues  in  him,  although  he  cannot  take  dt  novo  a  fee  which 
is  already  in  him  "S 

But  affection  for  a  bastard  is  not  such  consideration  as 
will  raise  an  use ;  for  in  law  he  is  not  supposed  to  be  of  the 
blood  of  his  father,  but  is  considered  as  a  mere  stranger, 
for  whom  no  one  is  presumed  to  have  a  natural  affec- 
tion''. So  likewise,  if  a  man  covenants,  in  consideration  of 
blood  and  also  of  the  marriage  of  his  bastard  daughter,  to 
stand  seised  to  the  use  of  such  daughter,  this  is  not  a  good 
consideration  to  raise  an  use,  for  in  law  she  is  not  con- 
sidered his  daughter,  hut  Jilia  populi"*  (i). 


^  2  Rol.  Abr.  782,  783, 
between  Bond  and  Edmon^, 
per  curiam. 

**  Sharington  ^  a/,  v.  Strot- 
ton,  Plow.Kep. 300. 

"^  Gilb.  Law  of  Uses,  209. 


"  Perrot's  case,  2  Rol.  Abr. 
785 ;  Worsleys  case,  Dyer, 
375*  pl-  16;  Gilb.  Law  of 
Uses,  48,  206. 

•  2  Kol.  Abr.  785^  between 
Frampton  and  Gerard, 
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(1)  But,  if  a  man  covenants,  in  consideration  of  natural 
love  and  ejection,  and  the  marriage  of  his  bastard  daugh? 
ter,  to  levy  a  fine,  and  that  the  conusee  shall  stand  seised 
to  the  use  of  the  bastard  daughlei:,  though  this  be  not  a 
sufficient  consideration  to  raise  an  use  upon  a  covenant^ 
yet  as  it  is  expressive  of  the  intent  of  the  party,  it  there- 
fore shall  serve  as  a  sufficient  declaration  of  an  use  upon  the 
fine,  which  needs  no  consideration.  Gilb.  Law  of  Uses,  207. 
And  see  Co.  Lit.  1 23,  a,  n.  (8). 
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EX»EM£NTS    OF      [BOOK  III.    V ABT  III. 

Love  for  a  brother  is  a  good  consideration  to  raise  an 
use  by  way  of  covenant ;  for  this  is  a  consideration  of  blood, 
and  the  brother  is  one  of  the  next  degrees  after  his  pa- 
rents and  children;  and  they  who  are  next  in  blood,  are,  by 
intendment  of  the  law,  next  in  love'.  Thus,  where  A.  co- 
Tenanted  with  his  brother,  in  consideration  of  the  love  and 
affection  which  he  bore  towards  his  wife  and  children,  and 
to  the  intent  to  settle  his  land  in  his  name  and  blood,  to 
stand  seised  to  the  use  of  himself  for  Ufe,  and  after  to  liis 
wife  for  life,  and  to  raise  portions  for  his  children,  the 
use  was  held  to  arise  for  all  of  them,  they  being  within  -the 
<:onsideration9. 

But  considerations  of  ancient  acquaintance,  or  of  friend* 
-ship,  shall  not  raise  any  use' ;  for  it  will  not  be  presumed, 
that  a  person  can  have  intended  to  dispose  of  his  lands 
from  his  own  family,  where  any  ceremony  necessary  by 
law  to  give  effect  ^to  a  contract  is  wanting'.  Neither  will 
the  consideration  of  the  covenantee's  changing  his  sur* 
name  to  that  of  the  covenantor  ^  And  it  is  to  be  ob- 
served, that  though  the  natural  affection  is  the  essential 
cause  of  the  raising  of  the  use,  yet  if  the  nearness  of  Un 
between  the  covenantor  and  covenantee  be  such  as  to  pre- 
sume an  affection,  it  seems  to  be  enough,  without  such 
ii£fedtion  being  expressed  in  the  deed". 

•  The  consideration  of  marriage,  may  be  eith^  before  or 
after.  A  man  may  covenant  to  stand  seised  to  ttte  use  of  j1. 
his  wife,  and  the  consideration  that  she  is  his  wife  will  raise 
a  good  estate  to  her,  for  this  is  a  good  consideration  inlaw. 


p  Rpl.  Abr.  785,  cites 
Plow.  Com*  300,  Sharing" 
t<m  V.  Strotton;  Wisemans 
case,  a  Rep.  15,  a. 

*»  s  Kol.  Abr.  783 ;  S.  C. 
Cro.  Car.  529,  by  the  name 
of  Smith  V.  Risley  6s  a/.;  S.C. 
Sir  William  Jones,  if  18,  by 
'the  name  of  German  v.  iZu- 
hy ;  Pagefn  case,    1  Rep. 


154,  a ;  Whaly  v.  Tancard^ 
2  Lev.  62,  64- 

'  2  Rol.  Abr.  783 ;  Gilb. 
Uses,  48  ;  Plow.  503. 

•  Gilb..  Uses,  48. 

^  Jenk.  81,  pi.  60. 

"  jBecfe/^sCa.  7C0. 40,a; 
2  Rol.  Abr.  790 ;  2  Wils.  22 ; 
Goodtitle  V.  Petto,  2  Stra. 
934 ;  ted  vide  Gilb.  Us.  1 15. 
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So»  also/ the  consideration  of  a  marri^^e  to  be  had,  witl  COvRNANr 

-  TO  SI  AND 

raise  an  use^  seised. 

A  man  may  likewise  covenant  to  stand  seised  to  the'use 


of  il.  the  wife  of  his  brother,  in  consideration  that  she  is  oi  marriage. 
the  wife  of  his  brother,  and  this  shall  raise  a  good  estate 
to  her;  for  the  love  which  he  bears  towards  his  brother 
extends  in  his  right  to  his  wife*. 

And  if  a  man  covenants,  in  consideration  of  natural  love 
and  affection  to  his  son^  to  stand  seised  to  the  use  of  his 
son  for  life,  the  remainder  to  such  wife  as  the  son  shall 
afterwards  have  for  life,  the  remainder  to  the  first  son  of  the 
son  on  the  wife  begotten,  Sic.  though  the  Ivife  be  a  stranger 
to  the  consideration,  yet  the  estate  limited  to  her  is  well 
raised  for  the  subsequent  estate,  because  the  covenantor 
intended  the  advancement  of  his  posterity ;  and  without  a 
wife  the  son  cannot  have  a  lawful  posterity^. 

But  if  a  man  covenant  to  stand  seised  to  the  use  of 
himself  for  Ufe,  with  remainder  to  the  use  of  trustees  (not 
being  of  the  blood  of  the  covenantor)  to  preserve  contin- 
"gent  remainders,  with  remainder  to  his  first  and  otiier  sons 
in  tail,  &c.  no  use  will  vest  in  those  trustees,  because,  as 
no  other  consideration  than  that  of  natural  love  and  affec- 
tion, arising  from  relationship,  is  deemed  a  sufficient  con- 
sideration to  raise  an  use  by  this  deed,  it  of  course  cannot 
v^st  in  trustees,  who  are  strangers.         * 

Again,  if  a  man  covenant  to  stand  seised  to  the  use  of 
himself  for  Ufe,  with  power  to  make  leases,  this  power 
cannot  be  exercised  as  the  limitation  of  an  use,  but  will  be 
'Void*;  for  as  no  use  will  arise  without  a  good  conside- 
ration, it  cannot  arise  to  the  lessees,  for  where  the  persons 
are  altogether  uncertain,  and  the  terms  unknown,  there 
-can^be  no  consideration;  but  the  consideration  of  love,  8cc. 

"  'Si3.    83,  -in    case    of  tween  liould  and  Winston ; 

Stephetii  v.  BrittriSgf.  Hoy,  123,  S.C. 

"  Shqring^on  v.  biroiitm,  *  Mildmav's  case,   1  Co. 

Plow.  ^«p.  300.  1  ;^6,  b ;  2  Rol.  Abr.  260,  a.  b ; 

^  2  Rol.  Abn  786,    be-  Cro.  Jac.  rSi. 

8    S 
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COVEN  \19T  in  a  bargain  and  sale  may  be  averred,  and  will  support 
^SiasiiD.      ^*»  although  not  expressed  in  the  deed*. 

: —       By  the  statute  of  uses,  s.  4  &  £,  a  rent  may  be  reserved 

.^r  made  payable  on  a  covenant  to  stand  seised  ^.' 
3.  Of  the  foim  of  a  covenant  .to  stand  seised. 
The  words  "  covenant  to  Btand  seised"  to  the  use/&a 
^re  the  most  proper  and  technical  words  of  .this  convey- 
4mce ;  but  as  the  consideration  is  the  foundation  of  it,  these 
words  are  not  essential  to  its  operation^. 

Where,  therefore,a  man,  in  consideration  of  natural  love^ 
.and  for  augmentation  of  his  daughter's  portion,  ''  gave, 
•granted, bargained  and  sold,  aliened  and  enfeoffed/'  lands 
(to  his  daughter,  this  was  held  to  enure  as  a  covenant  to 
.stand  seised,  because  of  the  consideration^. 

And  where  there  is  a  feoffment  by  deed  to  a  relationand 
his  heirs,  though  nothing  can  pass  by  the  feoffinent  for 
»want  of  liv^  of  seisin.^  yet  as  there  is  an.agreement  by 
'deed,  and  the  parties  are  relations,  the  law  holds  it  a  con- 
.aideration  for  raising  an  use,  andjconstrues  it  a  covenant  to 
stand  seised  to  the  use  of  the  person  specified  in  fee ;  and 
.ihQ  estate  passes,  not  by  feoffment,  as  the  deed  imports, 
.^ut  by  virtue  of  the  statute  of  uses;  for  ut  res  magisfH^eat, 
&c.  the  feoffment  shall  operate  as  a  covenant  to  stand 
.seised^ 

So  where,  in  a  settlement,  it  was  declared,  ths^t  if  the 
settlot  had  no  issue,  then  he  -'^  gave,  granted,  and  con- 
'    iirmed,"  to  the  use  of  his  kinswoman,  and  the' heirs  of  her 
.hody,  to  use  was  held  to  be  well  raised  ^    « 

Hence  a  conveyance,  which  is  void  as  a  release,  may  in 
pome  cases  be  good  as  operating  by  way  of  covenant  to 

•  Eedeir^  case,  7  Go.  40,  a ;     1 75  ;  Walker  v.  Hall^  2  Lev. 
Good^iV/e  v.Pe^^Q,  2  Str.  904.     213;    Osman  v.  Sheafs,  3 

^  Rivetls  V.   Godson,  W.  Lev.  370 ;  Doe  v.  Simpson, 

Jones,  179-  52  Wils.  22,  75;  1  Atk.  188. 

*=  1  Vent.  137;  2  lb.  150;  *  Per  Wilson,  J.   2Ve8. 

Willes  Rep.  676.  jun.  226. 

*  1  Vent.  I38,e/  seq ;  Crois-  ^  Harrison  *  v.  Ausiinf  3 
4wg    V.  Scudamore,  i  Mod.  Modi  237.     ' 
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gtand  seised  r  as^  where  £.  bv  lease  and  release^  in  consi*^    eoV£NANT 

'  TO  STAND 

deration  of  the  natural-  affeption  he  bad  for  bis  brother^  ;9£lSi:.l>. 
^  granted^  rdeased,  and  oonfinned''  to  his  said  brother^  — '- 
eertain  landsy  &c.  to  hold  to  him  and  his  heirs,  after  tbe 
decease  of  himself  ^  the  sard  K.  Though  this  was  void  as 
a  release,'  as  being  the  grant  of  &  freehold  to  commence  tn 
JuhtrOf  yet  the  court  were  unanimously  of  opinion  that  it 
would  opevate  as  a  covenant  to  stand  seised'  (1). 

4.  Of  the  operation  and  construction  of  ax:ovenant  to 
stand  seised..^  . 

1  In  a  covenant  to  stand  seised,  the  estate  necessarily  con* 
tinuea  in  the  covenantor  until  the  use  which  is  to  bo 
executed  by.  the  statute  arises^.  ^  If,  therefore,  a  man 
covenant  to  stand  seised  to  the  use  of  A.  for  Ufe,  remainder 
to  the  use  of  J3«  for  Hfe,.  remainder  to  the  use  of  C.  in  fee; 
and  A^  sefuses,  JB.  shall  ^ot  take  his  estate  presently,  as  he 
would  in  the  case  of  the  like  limitations  by  feofiment,  wherer 
aH  the  estate  passes  out  of  the  feoffor,,  .and  all  the  uses 
are  created .  out  of  it  as  •  out  of  one  and  the  same  root,  but 
the  land  shall  remain  in  the  covenantor  till  ihe  next  use 
arises ;  for  4n  the  case  of  a  covenant  to  stand  seised,  tha 
consideration,  which  is  the  cause  that  raises  the  several 
uses,  is  also  several/ and  aJl  the  uses  grow  and  rise  out  of 
thie  estate  of  the  covenantor^. 

'  So,,  if  a  man  covenant  to  stand -seised  of  the  manor  of 
D.  which  he  shall  thereafter  purchase,  to  the  use  of  J,  Si 
and  he  afterwards  pur<^has€r  the  manor,  yet  this  is  void^« 
So^  if  a  man  covenant  to. stand  seised  of  the. land  thai 
he' shall  afterwards  purchase  to  the  use  of  bis  son,  and  then 
purebases  land  to  the  use  of  himself  and  his  heirs,  the  fee 

^  Roe  v.  Farmer,  2  Wila.       ^  Per  Manw.  Ch.  B.    1 
75-  Rep.  154,  a. 

*  %  Co.  1         .  ^2  Rol.  Abr.  790,  pi.  8  ;  . 

Moor,  342  ;  Cro.  Eliz.  401. 

(1)  See  the  form  of  deeds  of  covenant  to  stand  seised^. 
sBridgm.  JDonv.  102,  139,  140;  Wilde's  Sup.  voL  i*^. 
No.  ha.  p.  459. 

»  a 
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* 

is  in  the  father^  For  when  a  mm  ei^erciaes  an  owaev^bifi 
over  any  lands,  you  ^ust  suppose  him  tQ  hav€  %  power,  to 
bind  them;  but  he  that  has  no.  interest^  has  no  power  to 
bind  them ;  and  therefore  such  a  covenant  in  equity,  before 
the  statute,  could  not  oblige  him  to  a  specific  perfoiTnanp^ 
for  that  were  in  equity  to  bind  the  land,  whichia  absnidf; 
and  since  the  covenant  is  void  in  equity^  there  can  bo  aQ 
execution  by  the  statute ;  for  the  rules  of  law^aire  equaUy 
strict  in  avoiding  this  repugnancy ;  as  in  law»  every  dis- 
posal supposes  a  precedent  property ;  and,  cclMMequently^ 
every  covenant  to  stand  seised  pre^fluppoaesia-  preoedent 
seisin °^k .  And.anolher  reason;  why  the  use  declared  ufmt 
the  covenant  is  bad,  is  this;  becaas6  the  use  must  be 
limited  by  the.  donor  or  feofibr ;  for  he  must  limit  the  usei 
who  at  the  time  of  the  limitation  had  the  dliposai :  nonr 
in  this  case,  the  dcmor  limits  the  fte  to  the  purchaaer^ 
which  controls  the  intent  of  the.  covenant '^. 

By  the  same  rule  it  is  said,  that  if  a  mortgagor^  in  co»t 
sideration.  of  so  much  money  paid  by  J.  &,  oovenasts 
that,  after  redemption,  he  will  stand,  seised  to  the  uiteof 
J.  &  and  his  heirs,'  this  is  a  voidcovenant,  for  at  the-  time 
of  the  contract  he  had  no  estate  or  interests 

A  covenant  to  stand  seised  is  a  rigbtful  or.  harndlwB 
conveyance^  and  passes  no  interest  but  tluut  of  wUeh  tkii 
eoTenantor  may  lawfully  convey ;  nor  dsvesta  any '  e^taite, 
nor  works  any  discontinuance^;  for  as.  nothikig  but  ihe-  use 
passes,  and  as  no  use  can  possibly,  be  greater  thail  the 
estate  out  of  which  it  arises,  it  follows,  that  where  agve^tsr 
use  is  expressed  to  be  given  .than  the  eaikate  ofUhii -ooitt* 
iiantor  out  of  which  it  arises,  soeh' greater  usa  is  niBRtf 
i[oid,  and  the  statute  executes  the  pQssssion  to  so  i|ii||ch 
only  of  the  use  as  is  lawfully  granted  p. 


'  Yelverion    v,    Yelvertony 

^oy^^Q^  Cro.Eliz.401,  S.C. 

"  Gilb.  Law  qf  Uses,  116* 

•  Cro.Eliz.40i;]!iroy.i5i. 

•  Yelverion   v.    Yeherton. 

4  # 


Cro.Eliz.401 ;  Noy,  19,  S.C. 
P  Gilb.  Uses,  140,  297^ 
Cru.  Uses,  q6  ;  Feame,  m6  ; 
JS^umour's  cf^^e,  10  Co*  95  a 
1  Atk.  2. 
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CHAP.  Ih 

OF  A  BARGAIN  AND  SALE. 

In  treating  of  a  Deed  of  Bargain  and  Sale,  whicb^  if  con- 
^dered  in  its  full  extent^  and  as  constituting  one  of  the 
assurances  which  give  eifect  to  tl^e  conveyance  by  lease 
4^NJ>  R^ii]£AS£  is  very  comprehensive  and  important  %  I 
shall  ei^deavour  to  explain^ 


I.  The  Nattjre  and  Obioin  of  this  Spbcibs 

ASSURANCS. 

IL  Who  mat  majke  a  Bargain  and  Sals: 
Htl  What  may  db  thb  Subjbct  of  a  Bargain  anih 

Salb^ 
IV«  The  Rbquisitbs  to    constitute  a  Barqain* 

4^D  SaLB, 
y.  TbB  EfPBPT  and  Of  ERATIOIf  Of  A  QaROAIN  ANi)^ 


h  Qb  TbE  Nature  and  Origin  of  a  Bargain- 

AND  Sale/       * 

A  BARGAIN  and  sale  is  a  kind  of  real  eontract^  founded 
upon  some  pecuniary  qt  other  valuable  consideration^  fW 
the  passing  of  an  estate  of  inheritance  or  freehold  in  po^ 
session^,  reversion  or  remunder%  in  manors,  lands,  tene-^ 
ittents  (^'hereditaments,  by  deed  indented  and  enroHedi* 
which  19  effected  by  mews  of  the  statute  of  uses  in  the 
lOWtf^*  hereafter  noticed. 

This  mode  of  conveying  lands  was  ereated  and  estab- 
lished by  the  27  Henry  8,  cap.  10,  usual^f  styW  the 

•  Pb^pn^'s  Posth.  Works,       '^  a  Inst  672. 
88-  '•  Vaugh.6i;8C6.93,94, 

»  4 
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BARGAIN  statute  of  uses'j  by  which  statute  it  is  enacted,  that  where 
any  person  or  persons  is  or  are  seised  of  any  manors, 
lands,  tenements^  &c.  to  the  use,  confidence  or  trust  of 
any  other  person  or  persons^  or  body  politic,  by  reason  of 
any  bargain,  sale,  feoffment.  See.  such  person  or  persons 
having  any  such  use,  &c.  shall  be  deemed  and  adjudged 
in  lawful  seisin,  estate  and  possession  thereof,  to  all  intents 
and  purposes,  of  or  in  such  like  estates  as  they  have  in 
the  use,  confidence  or  trust ;  and  the  estate,  right  and 
possession  of  him  and  them  so  seised  to  any  use,  &c. 
shall  be  deemed  and  adjudged  in  him  or  them  who  have 
such  use,  &Q.  after  such  quality,  manner  and  form,  as  they 
had  before  in  or  to  the  use,  confidence  or  trust.  The  bar- 
gainor, therefore,  by  contracting  for  a  pecuniary  con- 
sideration to  convey  io  the  bargainee,  becomes. a.  trustee 
for,  or  seised  to  the  use  of  the  bargainee ;  and  then  the 
statute  completes  the  purchase*;  or,  as  it  has  beien  well 
expressed',  tiie  bargain  or  contract  first  vests  the  use,  and 
then  the  statute  vests  the  possession'.  And  this  possession, 
or  rather  legal  estate  thus  transferred  by  the  operation  of 
the  statute  of  uses,  is  equivalent,  in  most  respects,  to  a  pos- 
session or  legal  interest  acquired  by  an  actual  entry  under 
a  conveyance  by  the  common  law.  Tlius,  if  a  baigainand 
sale  be  made  for  years,  of  land,  &c  in  the  possession  of  the 
bargainor,  such  bargainee  for  years  is  capable  pf  recmving 
the  reversion  expectant  upon  the  expiration  of  such  term, 
without  any  actual  entry  upon  the  land^  (i).  And  upon 
this  doctrine  is  founded  the  operation  of  the  release. made 
immediately  subsequent  to  the  bargain  and  sale  for  a  year, 

*  Co.  Lit.    273 ;    2  Inst.  «  2  Blac.  Com.  337. 

672  ;  Keilw.  85  ;  1  Co.  87.3  ^  Lutwich  v.  Mitton,  Cro. 

•Bac.  Usies,  150.            "  Jac.  604. 
'  Cro.  Jac.  696. 

(1)  But  it  seeius  not  agreed,  whether  he  can  matntain 
an  action  of  trespass,  without  a  previous  actual  entry. 
See  1  Vent.  361 ;  Uro.  Jac.  664. 


A  ' 
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in  the  common  conveyance,  known  by  the  name  of  a     BABGAIN 
LEASE  ana  release*  , 

II.  Who  may  make  a  Bargain  and  Salr. 

It  has  been  8een»  that  a  bargain  and  sale  operates  as  the 
transfer  of  an  use  ;  it  follows,  that  none  but  those  who  are 
capable  of  standing  seised  to  an  use  can  convey  by  bar- 
gain and  sale ',  and  also  that  the  bargainor  must  have  the 
use  to  be  transferred. 

Therefore,  neither  the  king,  nor  any  other  person  who 
is  incapable  of  being  seised  to  an  use,  can  make  a  bargain 
and  sale ;  for  at  common  law,  when  a  man  had  sold  his 
land  for  money,  without  giving  livery,  the  use  peissed  only 
in  equity,  and  this  is  now  executed,  and  becomes  a  bar- 
gain and  sale  by  the  statute;  antecedently,  however,  to 
any  such  execution,  there  must  be  an  use  well  raised,  which 
cannot  be  without  a  person  is  capable  of  being  seised  to  an 
use,  which  the  king  is  not,  as  there  is  no  means  to  compel  ^ 
him  to  perform  the  use  or  trust,i  the  Court  of  Chancery 
having  a  delegated  power  from  the  king  over  the  con- 
sciences of  his  subjects  only;  and  the  king,  who  is  the 
universal  judge  of  property,  ought  to  be  perfectly  indif- 
ferent, and  not  to  take  upon  him  the  particular  defence  of 
any  man's  estate  as  a  trustee  ^. 

And  so  also  of  a  corporation ;  though,  therefore,  it  is 
•aid  that  mone}[  given  by  the  governors  of  an,  hospital, 
will  raise  an  use  to  .them  in  their  public  capacity^;  and 
that  ''  though  a  body  politic  cannot  be  seised  to  ah  use, 
yet  upon  a  bargain  and  sale  to  them  a  trust  may  be  limited 
that  they  shall  dispose  of  the  rents  and  profits  amongst  . 
the  pocnr  of  the  corporation }"  and  ^  tiiat  a  corpor^tioni 
though  it  cannot  stand  seised  to  an  U80,  ibay  charge  its 

*  GUb.  Uses,  285;  Atldns  681 ;  and^ee  Gilb.  Uses,  82. 

V.  Longvill,  Cro.  Jac.  50.  '  And  see  10  Co.  24,  34 ; 

^  See  Bro.  <'  Feoffinent;"  Gilb.  Uses,  285 ;  sRol.  Abr. 

Hard.  468 ;  Poph.  72 ;  Moor,  788. 
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Q4BGAIN  owijL  possessions  with  an  use  *" ; ''  yet  these  doctrines  do  not 
AftpS^fJ^  appear  ever  to  have  been  acted  upon. in  practice  (i);  au(i 
in  Chudleigh^B  case%  the  notion  of  charging  the  land  with 
an  use  i^  treated  a^  an  absurdity.;  for  an  use  being  a  con- 
fidence and  trusty  it  would  be  an  absurdity  to  say  that  it 
was  annexed  tp  or  charged,  upon  the  land,  like  a  rent  or 
commpn;  and^  if  adopted,  it  would  have  the  effect  of 
enabling  an  alien,  the  king,  a  corporation^  the  lord  by 
escheat,  8cc.  to  stand  seised  to  uses. 

Tenant  in  tail  may  bargain  and  sell  his  land  in  fee ;  but 
this  passes  only  a  descendible  estate  of  freehold,  deter- 
minable upon  the  life  of  tenant  in  tail ;  for  at  common  law 
the  use  could  not  be  granted  of  any  greater  estate  than 
the  par^  bad  in  him ;  now  tenant  in  tail  has  an  inherit* 
a^ice  in  him,  though  he  can  dispose  of  it  on^y  during  liis 
own  life;  and  therefore  when  he  sells  the  use  in  fee,  cestui 
mie  t{se  has  a  kind  of  inheritance  yet  determining  within 
t;ne  compass  of  a  life ;  and  the  statute  e:^ecutes  it  in  the 
same  manner  as  h^  has  the  use,  and  consequently  he  will 
have  sope  properties  of  a  tenant  in  fee,  and  some  of  a 
t^ant  for  life  only.  3ut  if  tenant  for  life  bargain  and 
ae|l  in  fee,  this  passes  only  an  estate  for  life**.  Por  he 
could  not  pa^s  more  than  the  use  of  an  estate  for  life  to 
the  bargainee,  and  the  statute  executes  the  possession  as 
th^.  party  has  the  use  P. 

^  Hdlland  v.  Boins,    2  2  Inst.  6^4 ;   Mod.  43 ;  ! 

Lfton.  121 ;  3  ibidL  175.  Co.  96 ;  10  £0.  €. 

•J  iCp,  127,  a.  '  1  Cp.  1.4,  i5i    10  C^ 

*.  Car.  208 ;  4  Leon.  12^;  96,  98. 


.(a) ■T(he'inoda4>f  makings  corporation  oonvey  is ei 

lease  at  common  law,  for  a  year,  followed  by  the  actud 
««toy  ofl%  lWif?f . 


BAROAQf 

III.  What  may  bb  the  Sujbject  of  a  Barqai^  .    ^^^salS. 

AND  Sale. 

•  • 

Genebalx^t  spealuog,  all  corporeal  hereditc^Mnttly  of 
which  the  bargainor  haa  seiain,  actual  or  potantiaband^aQ 
incorporeal  bereditamenti  in.aotual  axistanoe^  of  ^bic^h  b# 
i9  po8se98ed  at  the  tima  of  ea^cutiog  the  bajBgain  ai^^^ale^ 
loay  be  made  the  wibject  of  this  ooafreyance,  bacanae  aU  ' 

iucb  thinga  are  liable  to  an  use; 

Any.  freehold  or  inhfiritance^  whether  in  posseasioo,  of 
in  reyeraioii»  or  remainder  expeolaaft  upon  the.  determinf^ 
tion  of  an  estate  for  yearai  or  life,  or  in  tail,  of  which  tba 
bargainor  stay  be  fieiaed>  may.  therefore  be  bargained  and 
9old^(i).  Aa  may  also,  it  ahotild(saem>  whatever  else  ip 
capable  of 'being  limited  to  an  uae ;  aa  the  tmat  of  a  kgal 
«Btato^  or  an  eqiiity  of  redemption'.  For  /im  IBiuilo^w^ 
Chancellor^  an  equitable  estate  ia,  in  many  caaea,  oonr 
9idered  as  if  it  were  a  legal  estateiy  and  thei  word  sekediM 
law.  or  equity,  is  uae^  in  the  qualification  act  and,  otkar 
acjta  which  shows  tiuit  the  ward  seisiik  is  applicable  to  both; 
and  hence  trust  estates  are  now  fieqnently'ConiTeyed  by 
bargain  and  aale« 

And  BO  an  ajdvowson^  ib^g  limitaUe  to  an  use,  may  be 
conyey ed  hy  bargain  and  aale\  as  asay  ,also=  a  rent  in  o^i^), 
thasa  beii^  fineehold,  wMhin  thestetiae*^;  and/.hefore;ihe 
itakute  of  uaesi  aceaty  allhougb  fie#/ycieatedy.  might  ht 

^  2  Co.  54;  Dyer,  309;  applicable  to  a  trust  estate, 

a  Inst.  671 ;  a  Saund.  Uses  •  Shtdpn^tt  v.  Temm,  a 

andTrasts>36.  Bto.RM).  271. 

'  Colden  ▼.  Sambom,    a  ^  tia    lit    qm    a-    lit 


i\v^\  15^  aaci  Boe  oMrapjKu  g^  g27 

V.  Fer^fi,  2  Bro.  Cba.  Ca.      '  „  Taaior 

268,  372,  where  it  is  saiA  ^-.  '^^a 

that  the  word  *' seisin''  is  ^z-  ^W- 


(i);Se6  Feam^s  Poaiib.  Wbfks.ufi,  n.  *{  Md  Wioitk. 
(a)  Quare,  VfhtAm  t^nthes-mdy  be  baagaittad  and  add  ? 
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BARGAIN  bargained  and  sold,  because  when  money  y^zb  given  as  an 
equivalent,  chancery  supplied  the  want  of  ceremonies  or 
words  of  law ;  but  it  seems,  that  since  the  statute,  a  rent 
newly  created  cannot  be  bargained  and  sold^  because  there 
ought  to  be  a  freehold  in  some  other  persoti,  to  be  executed 
in  the  cestni  que  use,  but  there  can  be  no  seisin  of  this  rent 
in  t^ie  bargainor,  because  no  man  can  be  seised  of  a  rent  in 

*  his  own  land,  and  consequently  there  can  be  no  estate  to  be 

executed  in  the  bargainee';  and  so  of  other  incorporeal 
hereditaments^  as  tythes,  commons,  &c.  which  may  be 
conveyed  by  this  assurance ;  but  they  must  all  be  in  esse  at 
tile  time,  for  there  can  be  no  use  of  a  thing  not  in  being  ^. 
But  no  estate  for  years^  or  other  chattel  interest,  can  be 
Qonveyed  by  bargain  and  sale,  because  of  such  property 
there  can  be  no  seisin,  but  only  a  possession*.  Where, 
however,  a  person  is  seised  of  the  freehold,  he  may  make  a 
^  bargain  and  sale  thereof  for  yearsj  for  having  the  seisin  he 
may  raise  an  use  thereout  for  years,  as  well  as  for  a  greater 
estate,  and  the  possession  is  as  completely  transferred  by 
the  statute  to  the  cestui  que  use  for  years,  as  to  the  cestai 
que  use  of  a  freehold  *  ( i  )* 

An  use  cannot  be  made  the  subject  of  a  bargain  and 
sale^  for  as  an  use  caWnot  be  limited  out  of  an  use,  it  fol- 
lows,  from  the  definition  before  given  of  a  bai^gainand  sale, 
that  an  use  cannot  be  limited  upon  the  legal  estate  of  the 
^  bargainee,  so  as  to  be  executed  by  the  statute^,  because 
the  pecuniary  consideration  paid  by  the  bargainee,  appro- 

*  *         * 

*  Keilw,  85;  1  Co.  ia6;  •  jPoot's  case,  8  Co.  93; 

1  And.  327 ;  1  Jones,  179;  2  Inst.  672 ;  sedvide  Ib.671; 

sed  vide  2  Co.  74 ;  Pop.  49.  2  Rol.  Abr.  204.  * . 

y  B^auddy  v.  Bro6k,  Cro.  ^  ^  TyrrePB  case,  1  Anci.37; 

Jac.  189.  ;i  Leon.  148;.  Dyer,,  ififi,  a; 

• '  3  Co.  36,  36 ;  Pop.  76 ;  Pop.  81 .. 

.    T.Jones,  217;  Gilb.'Uses,  .    ^     .   .    •                         , 
a86. 

<i)  Quarej  as  entry  by  lessee  is  requisite  under  a  lease 
at  common  law,  would  not  a  bargain  and  sale  be  a  proper 
instrument  for  cheating  a  lease  for  years? 
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priates  the  use  solely  for  his  benefit,  for  as  the  use  arising      BARGAIN 

in  the  bargainee,  is  solely  in  consequence  of  the  conside-    ^zL 

ration,  it  is  plain  that  no  use  can  arise  further  than  such 
consideration  extends  (i). 

And  if  A,  by  indenture  enrolled,  bargain  and  sell  lands 
to  B.  and  his  heirs,  nvith  a  way  over  other  of  the  lands  of 
A.  this  is  void  as  to  the  way ;  for  nothing  but  an  uste  passes 
by  the  deed,  and  there  can  be  no  use  of  a  way  or  other 
incorporeal  thing,  before  it  is  created^. 

IV.  Of  the  Requisites  to  a  Deed  of  BABOAiif     ' 

AND  Sale. 

The  .chief  requisites  to  the  validity  of  a  bargain  and  Bargain  and 
sale,  are,  i.  That  it  be  by  writing  indented;  2.  That  it  be  btlndeniora. 
founded  on  a  valuable  consideration ;  and  3.  If  it  be  of 
an  estate  of  freehold,  that  it  be  enrolled  in  a  court  of  re- 
cord. At  common  law,  lands  might  be  bargained  and  sold 

*  Beaudely  v.  Brook,  Cro.  Jac.  189. 


(1)  And  hence>  when  a  settlement  is  made  by  this  spe- 
cies of  instrument,  of  lands  to  a  husband  and  wife,  with  a 
power  for  him  to  make  leases,  a  lease  made  under  such  a 

1)ower  cannot  operate  as  an  appointment  of  the  use  to  the 
essee,  for  an  appointment,  as  will  be  shown  hereafter,  de- 
rives its  effects  from  the  deed  from  which  it  originates, 
and  there  is  no  scintilla  juris  or  possibility  of  seisin  remain- 
ing in  the  bargainor,  after  the  Ipargain  and  sale,  to  serve 
an  use  limited  upon  a  future  event.  See  Saund.  Uses,  60 ; 
Poph.  81 ;  2  Rol.  Abr.  260;  Cro.  Jac.  181 ;  Holloway  v. 
Pollard,  Moor,  761 ;  see  also  4  Cru.  Dig.  322.  It  should 
seem,  however,  that  a  covenant  contained  in  a  bargain  and 
sale  on  the  part  of  the  bargainee,  will  raise  an  use  out  of 
his  le^  estate,  upon  a.fnture  event;  see  Moor,  35,  pi.  1 15 ; 
thou^  in  this  case  the  covenant  and  the  deed  must  be 
considered  as  two  conveyances,  2  RoL  Abr.  786,  (M),  and 
founded  upon  two  distinct  considerations ;  whence  it  has 
been  douoted,  whether  there  should  not  be  two  enrol- 
ments. 2  Saund.  Uses,  62.  And  hence  a  bargain  and  sale 
will  not  be  effectual  to  convey  lands,  &c.  to  a  purchaser 
to  uses  to  prevent  dower* 


AND  SALE. 
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'baRG  AfN    by  parol  only,  for  it  was  the  consideration  which  in  equity 
raised  the  use  (i):  but  since  the  statute  of  127  Henry  8, 
c.  16,  a  bargain  and  sale  must  not  only  be  in  writing/  but 
also  by  indenture^  Under  the  seal  of  the  bargainor*, 
wutworda  fj^^  ^^g^  proper  and  usual  words  employed  in  transfer- 

ting  lands  by  deed  of  bargain  and  sale,  are  those  of  bargain 
and  sell ;  but  it  is  not  actuaUy  necessary  to  use  the  words 
'*  bargain  and  sell/'  as  any  words  of  an  equivalent  import 
will  be  equally  efficacious  j  indeed,  whatever  words  upon 
valuable  consideration  would  have  raised  an  use  at  comr 
mon  law,  will  amount  to  a  bargain  and  sale  within  the  act; 
if,  therefore,  a  man  by  deed  indented,  covenant,  for  a  valu- 
able consideration,  to  '^  stand  seised"  to  the  use  of  ano- 
ther, &c.^  or  "  give  and  enfeoff*,"  or  *'  alien,  grant  or 
demised,"  it  will  operate  as  a  bargain  and  sale.  And  though 
it  should  appear  from  any  clause  in  the  deed  to  have  been 
the  intention  of  the  parties  that  it  should  enure  as  a  com- 
mon law  conveyance,  yet  this,  it  is  said,  will  make  no 
difference  ^ 

Therefore,  where  a  man,  in  consideration  of  money,  de- 
mised, bargained  and  sold  a  manor,  &c.  for  a  term  of 
'years,  it  was  held  that  the  party  might  choose  eithdr  to 
take  it  by  way  of  lease  at  common  law,  or  by  Way  of 
bargain  and  sale ;  for  (he  policy  of  the  common  law  is 
to  construe  men's  grants  soastofiass  such  intereiBt  as 
shall  be  most  advantageous  for  the  grantee ;  and  since,  in 
this  case,  the  words  allow  a  double  way  of  taking  it,  the 

•  a  Inst.  676;  Dyer,  289;  «  Anon,  sl/oon.  16. 

Poph.48  ;  3 Leon.  16,  17.  **  8  Co. ^4,  a;.  Cro.  Hiz. 

^  9,  Inst  672  ;  Cro.  Jac.  1 66. 

sio;  Cro.  Eliz.  166;  7  Co.  ^3  Leon.  16,  c.  39;  ^ 

40;  jPot's  case,  8  Co.  94;  ^arejtt vide S Co.  g^tOmira. 
1  Vwtr.  1384  Moor,  34. 


(i>  And  IherefD're  lands  tn  t^itie^  and  boroughs  might, 
Itill  *29^0ar.  2,  c.  3,  (notwithdtandhig  the  Stat.  27  Henry  8.) 
be  bargained  and  sold  by  word  orily.  2  Inst.  676;  Ycflv.  f24. 
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grantee  shall  iudge  which  wQl  be  most  beneficial  ^    Ah4      BARGAIN 
r  .  .  ai»/d  sale. 

if  he  had  demised  iand  granted  only,  without  the  words    -     • 
"  bargain  and  sell,"  it  would  have  been  the  same^ 

As,  however,  it  has  been  said,  that  when  a  conveyance 
may  take  effect,  either  at  the  common  law,  or  iinder  the 
statute  of  uses,  it  shall  operate  at  the  common  law,  uhless 
the  intention  ofthe  parties  appear  to  the  contrary;  it  seems  " 
proper,  when  it  is  intended  that  the  deed  should  operate 
as  a  bargain  and  sale,  that  the  words  *^  bargain  and  sell'' 
only  should'be  made  use  of,  as  by  this  means  all  uncer- 
tainty, wiih  respect  to  its  operation,  will  be  avoided  ". 

In  creating  a  fee  by  bargain  and  sale,  it  is  necessary  to 
mention  the  heirs  of  the  bargainee ;  for  though  before  the 
statute  of  Henry  8,  if  a  man  had  bargained  his  land  for  a 
competent  sum  of  money,  without  the  words  ''  his  heirs,'' 
the  Chancellor  would  have  obliged  him,  according  to  con* 
science,  and  the  intent  of  the  parties,  to  execute  an  estatis 
in  fee,  uses  then  being  things  merely  in  trust  and  confi- 
dence ;  yet,  since  the  statute,  they  are  transferred  and 
made  into  an  estate  in  the  land^  and  therefore,  without 
the  word  "  heirs,*'  the  bargainee  hath  only  an  estate  for 
life»- 

2.  Of  the  considerations  necessary  to  support  a  bargain   Consiaeration 

^      1  .  of  bargain  and 

and  sale.  Mle. 

As  an  use  cannot  be  raised  without  a  consideration,  and 
a  bargain  and  sale  is  the  conveyance  of  an  use,  it  follows 
that  a  consideration  is  essential  to  a  bargain  and  sale, 
i^d  this  consideration  must  be  of  a  pecuniary  nature^; 
for  Selling  ex  in  termini,  supposes  the  transferring  some- 
thing for  money,  the  common  medium  of  commercei* :  if, 

'  Haywar^B  case,  2  Co.  "*  See  i  Co.  176 ;  2  Mod. 

36.  252 ;  1  Freem.  249 ;  2  Rol. 

'  1  Mod.  262;  Barker  v.  Abr.  783;  Crossing  v.  Scuda- 

Kent,  2  Mod.  252.  more,  Cro.  Jac.  127;  1  Vent.     . 

^  And  see  2  Saund.  Uses,  137 ;  Ward  v.  Lambert,  Cro. 

57-  EI1Z.394. 

'  1  Co.  87, b.  100,  b ;  Co.  '  1  Co.  l76,a. 
Lit  1  o,  a. 
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,  BAROAIK  i^  therefore, .  there  be  no  such  consideration,  it  can  be  no 
AND  SALE,  gjg  within  the  statute  (i).  Thus,  where  a  man  executed  a 
bargain  and  sale  of  lands,  in  consideration  of  natural  love 
and  affection  for  his  daughter,  and  for  her  preferment  in 
marriage,  i&  was  held  to  be  inoperative  as  a  bargain  and 
sale,  because  without  a  money  consideration  *^.  So,  if  a 
man  bargain  and  sell  laads  for  ^'  divers  good  causes  and 
considerations,"  it  is  void,  unless  money  be  averred' ;  any 
trifling  consideration,  however,  as  a  pepper-corn,  &c.  is 
sufficient  for  the  purpose  of  raising  an  use. 

But  the  actual  sum'paid  by  the  bargainee  need  not  be  ex- 
pressly stated  in  the  deed,  for  if  the  deed  say,  for  a  "  com- 
petent,'' or  a  "  certain"  sum  of  money,  it  is  sufficient, 
for  it  is  a  sale  if  there  be  any  money  at  all  '• 

So  if  a  person,^  in  consideration  of  so  much  money  to 
be  paid  at  a  day  to  come,  bargains  and  sells,  the  use 
passes  presently,  for  it  is  equally  a  sale  whether  the  money 
t)e  paid  presently  or  hereafter'. 

And  it  is  said4hat  if  there  be  a  consideration  of  money 
expressed  in  the  deed,  no  averment,  nor  evidence^  can  be 
admitted  against  it,  for  the  affirmative  is  proved  by  the. 
deed;  and  it  is  impossible  to  prove  the  negative". 

An  use  not  being  an  estate  to  which  recourse  -can  be 

had  to  distrain,  a  rent  could  not,  by  the  common  law, 

.  be  reserved  on  a  bargain  and  sale  ^;  but  since  the  statute, 

I  .    .     .      • 

'  Crossing  v.  Scudamore,  *  Dyer,   337,  a,   pi.  34 ; 

I  Vent.  137.  1  Leon.  6. 

'  iCo.  176, a;  Moor, 578,  "  Gilb.  Uses,  287;  «Rd. 

679;   1  Leon.  170;  Plow.  Abr.  786;  Moor,  378;  Dyer, 

633  i  Ward  v.  Itambett^  Cro.  90 ;  Shep.  Touch,  aw,  and 

l^z.  394,  4&9  ;  «  Rol.  Abr.  see  Thurle  v.  Madison,  Sty. 

784 ;  Willes  Rep.  677.  462 ;  2  Rol.  Abr.  786. 

•  2  RqI.  Ab^,  786;  Fisher  y  Co.  Lit.  144,  a. 

V.  I^t\  Moor,  378,  570.  .      . 

*♦  • 

Z : ,, , 

(1)  Quare,  Whether  a  loan  of  money  will  make  a  bar- 
gain and  sale  ?  and  see  cases  cited,  Qilb.  Uses,  288. 
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a  rant  reaenred  on  a  bargain  and  sale,  will  be  a  sufficient      bargain 
consideration  to  raise  an  use  in  the  bargainee*.  ANi>  $ALg. 

And  though  a  consideration  be  expressed  to  be  paid  by 
one  of  several  parties  to  the  deed,  yet  if  the  bargain  and 
sale  be  to  them  all,  the  land  will  pass  to  them  all,  for  it 
will  be  intended  that  the  consideration  was  paid  to  them 
aU,  that  the  land  may  pass  to  them,  according  to  the  in- 
tent of  the  parties;  and  so  generally,  a  consideration  given 
to  one  of  several  parties,  is  sufficient  to  pass  the  land  from 
aU». 

3.  The  last  requisite  to  the  validity  of  a  deed  of  bargain  Xarolmrat  of 
and  sale  is,  that  it  be  enrolled.  *"***"  *" 

Before  the  statute  of  uses,  livery  of  seisin  was  necessary 
for  the  passing  a  fiieehold  in  all  corporeal  hereditaments, 
but  as  the  effect  of  this  statute  evidently  would  have  been 
to  render  a  freehold  of  all  things  not  lying  in  grant,  trails- 
ferrible  by  parol  only,  (or  private  conveyance),  without 
any  solemnity  whatever,  it  was  thought  necessary,  to  pre- 
vent the  inconveniences  which  might  arise  from  a  mode 
of  conveyance  so  uncertain  in  the  proof,  and  so  liable  to 
misconstruction  and  abuse  **,  to  enact,  in  the  same  session 
of  parliament  %  **  That  no  manors,  lands,  tenements  or 
other  hereditaments,  shalT  pass  from  one  to  another, 
whereby  any  estate  of  inheritance  of  freehold  shall  be  made 
or  take  effect,  or  any  use  thereof  to  be  made,  by,  reason 
only  of  any  bargain  and  sale,  except  by  writing  indented, 
sealed  and  enrolled  in  one  of  the  courts  at  Westminster, 
or  else  within  the  county  or  counties  where  ihe  lands,  &c, 
so  bargained  and  sold,  lie,  before  the  custos  fotularumf  and 
two  justices  of  peace,  and  the  clerk  of  -the  peace  (i),  or 

■  Wykes  V.  Tyllord,  Cro.  Ab.  784, pi.  6, 7 ;  Winch.  61. 
Eliz.  595.  *  Gilb.  Uses,  90. 

■  2  Inst  672 ;  and  see  tRoL       *  S7  Hen.  8,  c.  1 6. 


(1)  But  by  5  Eliz.  c,  96,  bargains  and  sales  of  lands  in 
the  county  of  Lancaster,  may  be  enrolled  in  the  chancery 

▼OL.  IV.    .  ,       T  •* 
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BARGAIN     some  two  of  them,  whereof  the  clerk  of  the  peace  to  be 
AND  SALE.    ^^^ .  ^g  ggj J  enrohnent  to  be  made  within  six  montb 

after  the  date  of  the  same  writing  indented. 

The  objects  of  this  provision  appear  to  have  been,  first, 
to  force  the  contracting  parties  to  ascertain  Hie  terms  of 
the  conveyance,  by  redncingit  into  writing;  secondly, to 
make  the  proof  of  it  easy,  by  requiring  their  seals  to  it,  and 
consequently  tHe  presence  of  a  witness ;  and  lastly,  to 
prevent  the  frauds  of  secret  conveyances,  by  substitating 
the  more  effectual  notoriety  of  enrolment  for  the  more 
ancient  one  of  livery*. 

The  latter  part,  however,  of  27  Hen.  VIII,  c,  16,  which, 
if  it  had  not  been  evaded,  would  have  introduced  an  almost 
universal  register  of  conveyances  of  the  freehold  in  the 
case  of  corporeal  hereditaments,  was  soon  afterwards  de^ 
feated  by  the  invention  of  the  conveyance  of  lease  and 
release,  which  sprung  from  the  omission  to  extend  the 
statute  to  bargains  and  sales  foir  terms  of  years"  ;  and  the 
other  parts  of  the  statute,  were  necessarily  ineflfectual  in 
our  courts  of  equity,  because  they  were  still  left,  at  liberty 
to  compel  th6  execution  of  trusts  of  the  freehold,  though 
created  without  deed  or  writing.  But  the  inconvenience 
in  this  respect,  of  the  statute  of  enrolments,  is  now  in  some 

*  Co.  lit.  48,  a,  n.  (3).  •  See  ante,  title ''  Release." 

• 

at  Lancaster,  or  before  the  judges  of  assize  there;  lands 
in  Cheshire,  in  the  exchequer  at  Chester,  or  like  judges 
of  assize ;  lands  in  the  bishopric  of  Durham,  in  the  chan- 
cery at  Durham,  or  the  judges,  8cc.  And  by  5  Anne, 
c.  1 8,  bargaios  itnd  sales  of  Iwds  in  the  West  Riding  of 
Yorkshire,  may  be  enrolled  before  the  registrar  at  Wake- 
^  field;  and  lands  in  the  East  Riding,  or  the  town  of 
Kingston-upon-Hull,  may,  by  6  lb',  c.  35,  be  enrolled  at 
Beverley;  and  by  8  Geo.  II,  c.  6,  s.  21,  bargain  and  (ale 
of  lands,  &c.  in  the  North  Riding,  may  be  registered  in 
the  register  office  for  that  riding ;  also  by  33  Geo.  II,  c.  30, 
B.  10,  hargains  and  sales  of  lands  purchased  by  die  ciW  of 
London,  under  that  act,  may  be  enrolled  in  tlie  hustrngs 
of  the  said  city. 
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meamlre  obvkted  by  29  Car.  11,  c.  3,  which  provides  against     bargain 
coBTeying  any  lands  or  hereditaipents  for  more  than  three    ______ 


yearsy  or  declaring  trusts  of  them,  otherwise  thah  by 
writing  ^ 

The  enrolment  of  bargains  and  ^ales  must  be  on  parch- 
ment, that  being  implied  whenever  an  enrolment  is  to  be 
in  any  of  die  courts  of  record  at  Westminster ;  and  in  the 
daase  of  enrolment  by  the  clerk  of  the  peace,  it  is  par- 
ticularly provided,  that  he  shall  su£Biciently  enrol  and 
engross  it  on  parchment  <. 

Lands  in  cities,  borou^s  or  corporate  towns  having  the 
privilege  of  enrolments,  are  excepted  out  of  the  act ;  JTor 
though  the  intent  of  the  statute  was,  to  have  excepted 
them  from  enrolments  in  the  courts  of  Westminster  only, 
yet  the  statute  is  so  worded  that  they  are  discharged  from 
any  enrolment  at  all ;  and  therefore  the  possession  of  such 
lands  is  executed  from  the  date  of  the  deed^. 

And  in  many  places  this  privilege  (as  before  observed) 
is  conferred  by  charter,  and  in  many  by  express  act  of 
parliament  (i). 

The  time  limited  by  the  statute  for  the  enrolment  of  a  Within  what 
bargain  and  sale  is  six  months  from  the  date,  which  is  to  to^^r"'^  ™  ° 
be  accounted  according  to  the  computation  of  twenty- 
eight  days  to  the  month,  or  lunar  months ;  for  month,  in 
its  proper  and  original  signification,  is  the  space  of  time 
measured  by 'the  complete  course  of  the  moon.;  as  the 
year  is  the  time  measured  by  the  complement  of  the  course 
of  the  6un^^  And  from  the  date,  and  from  the  day  of  the 
date,  in  this  case,  is  taken  as  all  one,  (as  according  to 
some,  it  is  in  all  olher  cases  of  computation)  and  therefore 
the  enrolment  may  be  on  the  day  of  the  date,  or  on  the  last 

'  See  CJo.  lit.  48,  a,  n.  (3).        **  2  Inst.  676 ;  Dyer,  29 ; 
«  a  Inst.  373.  Dalis.  63 ;  Ydv.  124. 


(1)  See  ofUe,.  p.  273,  n»  (i). 
T  2 
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BARGAIN  day  of  the  sixth  month  after  the  day  of  the  date;  for 
_  though,  when  an  interest  passes  from  the  dayof  thedate,  the 
day  itself  is  excluded ;  yet  when  a  time  is  stinted,  in  which 
an  act  ought  to  be  done,  it  is  in  order  to. hasten  the  doing 
of  that  act ;  and  therefore  the  doing  of  it  on  the  ^^^y  from 
whence  the  period  is  first  reckoned,  within  the  time  ap> 
pointed  and  the  last  day  of  the  sixth  month,  is  within  the 
words  of  the  time  given  ^.  And  if  the  deed  has  no  date, 
the  six  months  are  to  be  reckoned  from  the  delivery,  bat 
not  otherwise  '• 

In  consequence  of  the  statute  of  enrolments,  no  seism 
passes  to  the  bargainee  until  the  deed  is  enrolled ;  yet  if 
it  be  enrolled  within  the  time  prescribed  by  the  statute,  it 
has  relation  and  gives  effect  to  the  deed  from  the  time  of  its 
execution.  Hence  all  encumbrances  created  by  the  bar- 
.gainor  between  the  date  of  the  deed  and  the  enrolment  ace 
void  as  agtdnstthe  bargainee"^,  unless  a  second  bargainee 
get  his  deed  enrolled  before  £he  first  bargainee,  and  hav^ 
no  notice  of  such  first  bai^inee  \ 

And  although  the  bargainor  or  bargainee  die  before 
enrohnent,  it  may,  notwithstanding,  be  enrolled,  for  there 
are  parties  to  give  and  take  the  interest  when  it  begins  to 
vest;  as  it  vests  firom  the  date  of  the  deed^.  But  although 
the  enrolment  relates  back  to  the  time  of  the  execution  of 
the  bai^ain  and  sale,  so  as  to  avoid  all  mesne  incumr 
brances  as  against  the  bargainee,  yet  if  a  subsequent  deed 
at  the  conmionlaw,  as  feoffment,  recovery  or  fine,  is  made 
to  the  bargainee  himself,  between  the  execution  and  enrol- 

*  2  Inst.  674;  6  Co.  i,b;  '  Hob.  140;   2  Inst.  674; 

6Co.62;'Shep.Touch.223;  Mod.  42. 

Hob.  140;  Dyer,  218,  b.  »  Mallery  v.  Jenmtigs,  2 

^  Hob.  140 ;  1  Mod.  40,  Inst.  674 ;  Owen,  69. 

42;  6  Ibid.  260 ;  2  Inst 674 ;  »  Xe  keve  v.  Le  Neve,  3 

1  Co.  6 ;  5  Co.  1,  b ;  Dyer,  Atk.  646 ;  i  Ves.  64 ;  Amb. 
218,  282,  b;    3  Lev.  483;  436. 

2  Salk,4i3,  pi.  1 ;  4Leon.4,  "^  2  Inst.  674  ;*  Ihimock'% 
pi.  18;  Cowp.718;  DougL  caJse,  Hob.  130,130;  Cro. 
463  ^  3  Dumf.  k  East,  62s.  Jac.  408 ;  And.  229,  337. 
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ment  of  the  bargain  and  sale,  he  will  be  in  by  the  common     BARGAIN 

AND  fiAT.£. 

law,  and  not  by  the  bargain  and  sale ;  for  it  is  a  rule  of  

law,  that  when  a  conveyance  by  the  common  law,  and  a 

conveyance  by  the  statute  concur,  that  by  the  common 

law  (except  as  hereafter  mentioned)  shall  have  the  pre- 
ference i'(i). 


y.  Of.  the  Effect  and  Operation  of  a  Bargain 
AND  Sale,  whether  before  or  after  Enrol- 
ment. 

As  the  statute  requires  the  bargain  and  sale  to  be  en« 
rolled  in  order  to  its  operation,  the  freehold  is  not  fully 
vested  in*  the  bargainee  until  the  enrolment  of  the  deed ; 
notwithstanding  that  the  legal  estate  vests  in  him  by  the 
statute  of  uses  immediately  upon  the  execution  of  the  deed ; 
but  the  enrolment,  when  perfected,  has  relation  back  to 
the  date  or  delivery  of  the  deed ;  and  the  bargainee  is  con- 
sidered, in  judgment  of  law,  as  seised  from  that  time ; 
and  hence  all  mesne  charges  and  conveyances  made  by 
the  baigainor,  between  the  date  and  enroldlent  of  the 
deed,  are  void  as  against  the  bargainee  i.    If,  however, 
the  bargainor  levy  a  fine  or  suffer  a  recovery  to  the 
bargainee  himself  before  the  enrolment  of  the  bargain  and 
sale,  he  shall  take  by  the  fine  or  recovery,  and  not  by  the 
bargain  and  sale ;  for  since  the  freehold  and  use  is  in  the 
bargainor  till  enrolment,  it  must  pass  by  the  recovery,  8cc« 
and  wjien  it  has  passed  by  the  recovery,  the  use  cannot 
arise^  ;nor  possession  be  executed  from  the  date  of  the 

'  a  Inst.  671 ;  4  Co.  70,b;  Inst.  674 ;  Owen,  6g;  Moor, 
Fhwer  Y^Baidwin, Cro.Cwt.  41;  4 Co.  71,  a;  Cro.  Car. 
907.  217;     Thomas  v.  Popham, 

^  Mailery  v.  Jennings^  2#  Dyer,  ai8. 


(1)  For  the  form  of  a  bargain  and  sale,  see  Wilde's 
Sup.  vol.  i.  No.  xxxvi.  p.  393. 
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BARGAIN  deed;  and,  as  was  before  said,  when  two  conveyances, 
one  by  the  common  law  and  one  by  statute  concur,  that 
by  the  common  law  shall  be  preferred,  unless,  on  account 
of  any  mesne  incumbrances  created  by  the  bargainor,  it 
will  be  more  for  his  advantage  to  take  by  the  bargairf  and 
sale ;  in  which  case  he  shall  be  construed  so  to  take,  not^ 
withstanding  the  fine  or  recovery '. 

And  upon  the  execution  of  the  deed,  the  bargainee  hath 
immediately  so  far  actual  possession  of  the  land  that  he 
is  a  good  tenant  to  the  pradpe  for  sufFering"  a  recovery, 
and  may  surrender,  assign,  alien,  release,  &c.  before  enrol- 
ment '«  And  so  if  he  die,  his  wife  shall  have  dower  out  X)f 
the  land,  provided  the  deed  be  afterwards  duly  enrolled^ 

But  a  bargain  and  sale,  it  is  to  be  observed,  operates 
merely  upon  the  estate  which  the  bargainor  happens  to 
have  actually  in  him,  and  may  lawfully  convey,  at  the 
time  of  executing  the  deed.  It  therefore  neither  effects  a 
discontinuance  %  destroys  a  contingent  remainder  depen- 
dent upon  a  particular  estate  ',  nor  creates  a  forfeiture ''. 
If,  therefore,  a  tenant  in  tail  convey  his  estate  by  bargain 
and  sale  to  a  purchaser  in  fee,  the  bargainee  will  have 
only  a  base  fee,  determinable  upon  the  death  of  tenant  in 
tail  by  the  entry  of  the  issue,  who  will  not  be  put  to  his 
formedon  on  the  death  of  his  ancestor,  but  may  enter  and 
bring  an  ejectment ;  because  the  bargain  and  sale  worked 
not  a  discontinuance  of  the  estate  tail  *• 

.  So  if  tenant  for  life,  with  contingent  remainders  depend- 
ing thereon,  convey  hia  estate  to  another  in  fee  by  bargain 

'  See  1  Co.  671 ;  4  Co.  *  Co.  lit  33a,b;  andsee 

70,  b }  Hob.  aaa ;  4  Leon.  4;  Gilb.  Uses,  997. 

Moor,  337;   Shep.  Touch.  *  Hard.  416;  Gilb.  Uses, 

226.  140 ;  Feame,  47a. 

■2  Inst.  675;  Owen,  70.  ^  4  Leon.  125 ;  Gilb.  Us. 

•  Cro.  Car.  4175  2  Burr,  loa* 

1131 ;  5«(2vsdle  Sfaep.  Touch.  *  S^mour^s  case.  10  Co. 

al26;  Owen,  70,150;  Cro.  95^;    MackiU  y.  Clarke,   a 

Car.  1 10,  cmUra.  Salk.  619 ;  and  see  1  Atk.«« 
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and  sale,  the  bai^nee  will  only  take  an  estate  for  life,     BARGAIN 
and  the  contingent  remainder  will  not  be  destroyed*. 

By  the  express  provision  of  stat.  6  Anne,  c.  35^  s.  30,  it 
is  declared,  that  in  all  deeds  of  bargain  and  sale,  enrolled 
in  pursuance  of  that  act,  whereby  any  estaite  of  inheritance 
in  fee-aimple  is  limited  to  the  bargainee,  and  his  heirs,  the 
words  **  grant,  bargain  and  sell/'  shall  amoont  to  express 
covenants  with  the  bargainee,  his  heirs  and  assigns,  by  the 
bargainor,  for  himself,  his  heirs,  executors  and  administra- 
tors, that  the  bargainor  is  seised  of  an  indefeasible  estate 
in  fee-simple,  free  from  incumbrances,  (except  rents  and 
service  due  to  the  lord  of  the  fee),  and  also  for  quiet  en- 
joyment against  the  bargainor,  and  all  claiming  under  him; 
and  for  further  assurance,  unless  the  same  be  restrained  by 
express  words  contained  in  such  deed.  And  the  same 
operation  has  been  assigned  by  a  late  very  able  convey* 
ancer^  to  bargains  and  sale,  in  general.  But  as  the  pro- 
visions of  the  act  of  6  Anne  appear  to  extend  only  to 
de^ds  of  bargain  and  sale  of  lands  in  the  East  Riding  of 
York  and  Kingston-upon-Hull,  there  does  not  seem  to  be 
any  foundation  for  giving  the  same  forcible  operation  to 
those  eI^oUed  under  the  prior  act  of  27  Hen.  8. 

And  by  33  Geo.  a,  c.  2P»  b.  10,  (an  act  for  widening 
certain  streets  in  Loi^don,)  it  is  enacted,  that  bargains  and 
saljes  of  lands,  &q.  pi^hased  under  that  act  shall,'  if  en* 
rolled  in  the  hustings  of  the  city  of  London,  .have  the 
same  force  and  operatioqi  as  if  fines  or  recoveries  had  been 
levied  of  them. 

^pon  the  construction  of  the  statute  of  eprolipents  it 
has  been  held,  that  as  at  common  law  the  use  passed  from 
the  delivery  or  date  of  the  deed,  anii  by  the  statute  of  uses, 
ihq  possession  passed  as  the  party  had  the  use  at  the  time 
of  the  delivery;  if  the  circumstances,  added  by  the  statute 
of  ^urohnent  are  observed,  it  has  the  same  effect  which  it 

«  Hard.  416;  Gilb.  Uses,  ^  See  2  Pow.  Wood,  44, 
140 ;  Feame,  472.  n.  (<i),  (6). 
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BAROAtir  had  before  at  common  law.  to  wit,  to  raise  the  uses  from 
the  delivery ;  for  the  words  of  the  statute  are  only  to  add 
some  things,  and  not  to  abolish  or  set  aside  the  force  it  had 
formerly  *- 

And  so  if  two  deeds  of  bargain  and  sale  be  made  of  the 
same  lands  to  two  several  persons,  and  the  last  deed  be 
first  enrolled,  yet  if  afterwards  the  first  deed  is  also  en- 
rolled within  the  six  months,  the  first  buyer  shall  hare  the 
land;  for  when  the  deed  is  enrolled,  the  bargainee  is  seised 
firom  the  delivering  of  the  deed,  to  which  time  the  enroU 
ment  will  relate'. 

And  if  a  man  bargain  and  sell  his  manor^  to  which  there 
is  an  advowson  appendant,  the  bai^ainee  can  make  no  title 
to  present  before  enrolment*.  For  as  the  manor  cannot 
pass  till  enrolment,  neither  can  that  which  is  appendant 
to  it'. 

Nor,  it  is  said,  can  a  bai^nee  make  a  lease  before  en^ 
ifolment ;  and  though  the  indenture  be  afterwards  enrolled^ 
yet  the  lease  is  void,  and  the  relation  of  the  enrolment 
shall  not  make  it  good*. 

So  if  a  man  make  a  lease  for  life,  reserving  rent,  with 
clause  of  re«*entry,  and  then  bargains  and  sells  the  revefo 
sion,  the  bargainee  demands  the  rent,  and  the  lessee 
refuses,  and  then  the  deed  is  enrolled,  the  bargainee  cannot 
enter  for  the  forfeiture ;  for  till  enrolment  he  is  not  grantee 
of  the  reversion  within  the  statute  capable  of  the  duty, 
and  consequently  at  the  day  could  make  no  legal  demand^ 
which  was  precedently  necessary  to  his  entiy  ^* 

And  if  a  man  bargains  and  sells  lands  by  indenture,  and 
then  takes  a  wife  and  dies,  and  afterwards  the  deed  is 

«  Dyer,  218 ;  Hob.  136;  Car.  217 ;  2  Co.  56;  aBuIst. 

d  Inst.  674 ;  Cro.  Jac.  408 ;  8,  g.  * 

1  Rol.  Abr.   627;    Owen,        ^  Feamc's  Post  Wks.  30. 
149»  160-  *  Carth.  178;  Cro.  Car« 

^  MocMT,  41;    Cro.  Car.  110. 
fti8,  pi. 2;  284,  pi.  27 ;  Cro.        ^  Owen,  69,  150;  Godb« 

Jac.  409.  156;   Latch.  157;    1  Sid« 

"  JeidL*  265,  pL68;  Cro.  310;  Cro.  Car.  21^. 
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enrolled,  the  wife  shall  not  be  endowed'.    Bat  if  lands     BARGAIN 
are  bargained  and  sold,  and  a  stranger  enters,  and  then  the 
deed  is  enrolled,  and  the  bargainee  dies,  his  wife  shall  be 
endowed^. 

Though  the  bargain  and  sale  be  not  enrolled  at  all, 
yet  all  distinct  and  independent  covenants,  to  pay  money, 
or  the  like,  will  notwithstanding  be  binding  npon  the 
party ;  but  otherwise  of  relative  aod  dependent  covenants, 
which  run  with  the  land,  as  for  quiet  enjoyment,  or  the 
like'. 

Bargains  and  sales,  though  publicly  acknowledged  and 
enrolled,  have  not  the  authority  of  records,  for  they  are 
notwithstanding  but  private  contracts,  and  to  be  considered 
as  such"^. 


CHAP.  IIL 


OF  A  LEASE  AND  RELEASE. 


1  HE  ancient  mode  of  conveying  land  from  one  man  to   LEASE  AND 

Il£LXAS]L 

another,  we  have  seen,  was  by  feofiment ;  but  the  necessity  ^ 

of  livery  of  seisin,  to  perfect  the  possession  of  the  feoffee, 
being  found  in  many  cases  very  troublesome,  *^  and  be- 
getting many  nice  questions,''  put  lawyers  upon  devising 
some  other  mode  of  conveyance,  which  might  be  as  effec- 
tual, without  requiring  the  ceremony  of  livery.  And  they 
at  length  hit  upon  tiiat  which  is  now  known  by  the  above 


\ 


'  1  And.  161 ;  Cro.  Car.  115;  aRol.  Abr.  786,  M. 

569.  '  1  Salk.  199. 

*  1  Salk.  199;    1  Lord  "  Oilb.  Uses,  107, 
Raym.  388;  Moor,  35,   pi. 
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LBA8SAND  denomination  (i),  which,  though  its  efficacy  was  at  first 
BBLBASB.  greatly  questioned,  particularly  by  Mn  Noy,  attorney- 
general  to  Charles  the  First  %  it  has  now  almost  wholly 
superseded  the  conveyance  by  feofiment ;  and  from  long 
use,  if  not  upon  principle,  is  become  too  firmly  established 
to  admit  of  its  validily  being  reasonably  questioned''. 

But  though  this  mode  of  conveyance  is  now  become  the 
most  common  assurance  of  land,  it  will  not,  it  is  presumed, 
after  the  consideration  which  has  already  been  given  to  the 
two  species  of  deeds  of  which  it  is  composed,  namely,  the 
bargain  md  sale  under  the  statute  of  U8e8%  and  that 
species  of  rekase  at  common  law  which  enures  by  way  of 
enlargement  ^  be  deemed  necessary  that  I  should  detain 
the  reader  longer  upon  it  than  may  be  sufficient  to  explain 
the  manner  in  which  it  is  contrived,  and  the  reason  of  its 
operation. 

The  nature  of  the  conveyance  by  lease  and  release  is  veiy 
perspicuously  explained  by  Mr.  Butler^  in  his  incomparable 
annotations  upon  the  first  Institute  of  Lord  Coke%  and 
also  by  Mr.  Booth,  in  an  elaborate  opinion  upon  a  case 
which  came  before  him  in  his  practice,  and  has  since  been 
pubhshed ',  to  whose  remarks  the  student  is  to  consider 
himself  much  indebted  for  the  observations  with  which 
he  is  here  presented. 

,  •  See  2  Mod.  352.  c  g^e  a^e,  chap.  11. 

*  See  Lutwich  v.  Mitton,        a  j^jj j  ^^^  j 

Cro.  Jac.  604;   Cro.  Car.       .  o    ri    t-x  '     v     /  v 
no;   Barkm-   Y.  Keate,    i  SeeCo.Lit.a7i,b,n.(i). 

Mod.  262 ;  2  lb.  249.  '  See  2  Ca.  Op.  288. 


(1)  This  conveyance  is  said  to  have  been  invented  by 
Sir  Francis  Moor,  (see  2  Mod.  052 ;  2  Salk.  .678,  pL  5  $ 
2  Ld.  Raym.  798) ;  and  the  occasion  to  which  it  was  first 
applied,  to  have  been  on  the  settlement  of  the  estates  of 
Lord  Norris,  for  the  purpose  of  concealing  from  his  kin- 
dred the  SQLode  in  ,whijch  he  had  settle^  bis  property.  See 
PhU.  Writ  of  Cap.  19. 
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As  the  form  of  this  conveyance  was  originally  derived    LEASE  AND 

from  the  common  law,  it  is  necessary  to  distinguish  in  

what  respects  it  operates  as  a  common  law  conveyance, 
and  in  what  under  the  statute  of  uses.    At  common  law, 
when  the  usual  mode  of  conveyance  was  by  feoffinent, 
with  livery  of  seisin,  if  there  was  a  tenant  in  possession, 
so  that  livery  could  not  be  made,  the  reversion  was  granted, 
and  the  tenant  attorned  to  the  reversioner;  as  by  this 
mode    the  reversion  or  remainder   of  an  estate  might 
be    conveyed    without  livery,  when  it  depended    upon 
an  estate  previously  existing,  it  was  natural  to  proceed 
one  step  further,  and  to  create  a  particular  estate,  for  the 
express  atid  sole  purpose  of  conveying  the  reversion,  and 
then  by  a  surrender  or  release,  either  of  the  particular 
estate  to  the  reversioner,  or  of  the  reversion  to  the  parti- 
'cular  tenant,  the  whole  fee  vested  in  the  surrenderee  or 
releasee.    It  was  afterwards  observed,  that  there  was  no 
necessity  to  grant  the  reversion  to  a  stranger ;  and  that  if 
a  particulair  estate  was  made  to  the  person  to  whom  it  was 
proposed  to  convey  the  fee,  the  reversion  might  be  imme^ 
diately  released  to  him ;  which  release,  operating  by  way 
of  enlargement,  would  give  the  releasee  the  fee,  without 
the  Qcremony  of  livery  of  seisin,  for  the  common  law 
conceived  it  to  be  absurd  to  give  livery  to  one  who  was 
already  in  possession.    In  all  these  cases,  the  particular 
estate  was  only  an  estate  for  years ;  for,  at  the  common 
law,  the  ceremony  of  seisin  is  as  necessary  tp  create  w 
estate  of  freehold,  as  it  is  to  create  an  estate  of  inheritance; 
but  still  an  entry  would  be  necessary  on  the  part  of  the 
particular  tenant ;  for  without  actual  possession,  the  lessee 
is  not  ciqpable  of  a  release  (grating  l^  wfty  of  enlarge- 
ment, as  before  entcy  he  has  only  nn  inienesie  termini,  and 
no  actual  possession.    Heiice,  in  the  reigns  of  Henry  4 
and  Edward  6,  we  find  it  to  have  been  usual,  when  9  coi>» 
▼eyanee  was  iqtended  to  be  made  of  the  fiBe-simple,  to 
exeeute  a  lease  for  three  or  four  years,  to  the  purchaser, 
and  upon  dlui  entering  upon  the  land,  by  virtue  of  the  lease. 
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LFJU5E  AND  to  make  a. release  to  him  of  the  reversion  and  inheritance, 
^^  which  operating  as  a  merger  of  the  prior  estate  for  years, 
gave  him  as  complete  a  seisin  of  the  land,  as  if  he  had 
been  in  by  feoffment  or  fine.  But  the  inconyenience 
attending  upon  the  necessity  of  actual  entry  by  the  lessee^ 
in  order  to  the  operation  of  the  release,  put  lawyers  upon 
devising  some  mode  of  avoiding  it.  They  therefore  began 
.  to  construe,  that  where  the  words  and  considersltion  of  the 
conveyance  were  sufficient  to  raise  an  use,  though  it  were 
but  for  a  year  or  any  smaller  portion  of  tixhe,  the  statute 
would  carry  the  actual  possession  after  it,  and.  conse- 
quently make  the  lessee  equally  capable  of  enlarging  his 
estate,  by  accepting  a  release,  as  if  he  had  actually  en* 

m 

tered  by  virtue  of  the  lease  < ;  and  the  consideration,  if  it 
were  valuable,  though  never  so  small,  was  looked  upon 
to  be  sufficient  for  the  raising  of  an  use,  and  therefore  5;. 
or  other  Uke  trifling  sum,  came  to  be  used  as  the  conside- 
ration (1),  and  a  lease  for  one  year  as  the  term ;  hoUh  of 
which  in  time  grew  to  be  things  merely  of  course  and 
form,  for  the  5  s.  was  seldom  or  never  paid ;  but  the  lessees 
by  his  acceptance  of  the  lease  upon  such  consideration, 
was  estopped  to  aver  any  thing  against  it.  The  necessity 
of  entry  for  the  purpose  of  obtaining  the  possession  was 
thus  superseded  or  made  unnecessaiy  by  the  statute  of 
uses ;  for  by  that  statute  the  possession  was  immediately 
transferred  to  the  cestui  que  use  \  so  that  a  bai^inee  under 

>  Tjutwich  V.  Milton,  Cro.    Barker  v.  Keate,   2  Mod. 
Jac.   604;    Cro.  Car.  lio;    ^49,  1253. 


(1)  It  was  made  a  question,  whether  a  lease  for  a  year, 
upon  no  other  consideration  dian  reserving  a  pepper-corn, 
(if  demanded),  could  operate  as  a  bargain  and  saJe,  and  so 
make  the  lessee  capable  of  a  release ;  and  it  was  resolved 
that  it  should,  the  reservation  making  a  sufficient  consi- 
deration to  raise  an  use  in  the  same  manner  as  a  baigain- 
and  sale  does.  Barker  v.  Keate,  i  Mod.  962 ;  2  Ibid.  S49 ; 
ft  Vent.  35. 
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that  statute  is  as  much  in  possession,  and  as  much  capable   LBkSR  amb 
of  a  release  before  or  without  entry,  as  a  lessee  is  at  com-        .^ 


men  law  after  entry.    AH,  therefore!  that  remained  to  be 
done,  to  avoid,  on  the  one  hand,  the  necessity  of  livery  of 
seisin  from  the  grantor,  and  on  the  other,  the  necessity  of 
an  actual  entry  on  the  part  of  the  grantee,  was,  that  the 
particular  estate,  (which,  for  the  reasons  above-mentioned, 
should  be  an  estate  for  years),  should  be  so  framed  as  to 
be  a  bargain  and  sale  within  the  statute.    Originally  it 
was  made  in  such  a  manner,  as  to  be  both  a  lease  at  the 
<^mmon  law,  and  a  bargain  and  sale  within  the  statute ; 
but  an  opinion  having  obtained,  that  where  conveyances 
may  opeiitte  both  by  the  conmion  law  and  statute,  they 
shall  be  considered  to  operate  by  the  common  law,  unless 
the  intention  of  the  parties  appear  to  the  contrary*",  it 
became  the  practice,  in  order  to  bring  the  lease  more    « 
efiectually  within  the  statute,  to  insert  the  words  ^^  bargain 
and  sell''  only,  which  together  with  the  consideration 
were  held,  even  at  common  law,  suffideni  to  raise  an  use; 
and  then  the  statute  carried  the  possession  accordingly,' 
without  any  actual  entry  made  by  the  tessee ;  and  to  bring 
the  lease  still  more  effectually  within  the  statute,  it  after- 
wards became  customary  at  the  end  of  the  lease  to  say, 
'^  that  such  lease  was  made  to  the  intent  that,  by  virtue  of 
the  statute  of  uses,  the  lessee  might  be  in  actual  possession, 

« 

and  be  thereby  enabled  to  accept  and  take  a  grant  and 
release  of  the  freehold  and  inheritance  thereof;"  and  this 
form  is  still  continued,  and  seems  the  most  accurate  and 
technical  mode  of  framing  it. 

The  bargain  and  sale,  therefore,  (or  lease  for  a  year  as  Opention  ofthe 
it  is  generally  called),  has  its  operation  and  effect  solely  ^^*^  ^^  *  ^*"* 
horn,  the  statute  of  uses;  for  it  is  a  bargain  and  sale  to  the 
use  of  the  bargainee  for  one  year,  and  the  use  is  derived 
out  of  the  estate  of  the  bargainor ;  so  that  the  ba^ainor, 

^  See  Lord  Ahhamv.  Earl    and  Dyer,  186;  Com.  313; 
rf  AngJetetff  Gilb.  Rep.  19 ;    Skin.  309. 
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LEA8SAND  upon  the  Bealiag  of  the  bai^aui  and  sale,  immediately 
staads  seised  to  the  use  of  the  bargainee  for  one  year : 


and,  inasmuch  as  where  an  use  is  created  by  yirtue  of  the 
statute  of  uses  (27  Henry  8,)  such  use  must  be  derived  out 
of  and  under  the  seisin  of  some  other  peroooi,  this  answers 
what  is  required  by  the  statute ;  because  instantaneoualyy 
upon  the  sealing  of  the  bargain  and  sale,  an  use  is  created 
for  the  benefit  of  the  bargainee  for  a  year;  and  then  it  may 
be  predicated  of  the  baifgainor,  that  he  immediately  stands 
seised  to  the  use  of  the  bargainee  for  such  one  year. 
And  the  statute  saying  forther,  that  wherever  any  person 
stands  seised  to  the  use  of  another  for  any  estate  or  in- 
teresty  he  for  whose  benefit  such  use  is  limited  shall  be 
deemed  tp  be  in  possession  of  the  land  fi>r  a  like  estate 
and  interest  as  is  limited  to  him  in  the  use*  the  force  and 
operation  of  the  statute  is  such,  that  the  bargainee  is 
deemed  to  be  in  the  actual  possession  of  the  land  for  the 
year  as  effectually  as  if  a  lease  had  been  made  to  him  for  a 
year  at  the  commcm  law,  and  he  had  actually  entered  into 
the  land  by  virtue  of  that  lease  K 

And  these  bargains  and  sales,  being  of  chattd  interests, 

•are  not  required  to  be  enrolled:  for  leases  for  years,  at  the 

time  of  passing  the  statute  of  enrolments^,  b^ng  veiy 

precarious  interests,  they  were  then  considered  as  not 

worth  regarding,  and  were  therefore  omitted  in  firaming 

'         the  statute  of  uses. 

Operttion  of        1^^  being  the  operation  of  every  lease  for  a  year  made 

thereieaM.       ^^  {;q|.^^  of  the  stotttte  of  uses,  it  is  now  to  be  seeH  what 

is  the  operation  of  a  release,  when  grounded  ujion  such 
preceding  lease  for  a .  year«  Now,  a  edease  to-  a  bar- 
gainee or  lessee  .for  a  year^  where  it  grants  to  a  baigaiaee 
a  larger  estate  or  interest  than  he  had  before  is  that  spe- 
cies of  selease  whioh  is  called  a  release  qpecatiog  by  way 
of  enlargement  of  the  estate;  and  this  is  a  conveyance  at 

t  See  the  case  of  ShorU    Raymond,  fo.  798; 
ridge  v.  Lamphigh^  in  a  Ld.      ,  ^  97  Hen.  8,  c.  b6. 
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the  common  law.^  AadwhereaneBtateieiiharoffireehddor  lSASEAjii) 

of  inheritance  in  fee,  is  granted  to  the  bargainee  by  such 

lelease,  die  releasee  gaina  aiid  acquires  8«ch  firediold,  or 
audi  inheritance  in  fee,  merely  by  the  mles  of  the  comr 
mon  law.    For  example :  if  sndi  release  of  the  lands  be 
to  tte  bargainee,  to  hold  to  him,  his  heirs  and  assigns, 
this  is  the  limitation  to  him  of  an  estate  in  fee-simple  at 
the  common  law*    So  if  die  words  be,  '*  to  hold  to  him, 
hia  heirs  and  assigns,  to  the  only  nse  and  behoof  of  him, 
his  heiiB  and  assigns, ".thb  is  also  a  conveyance  ope- 
rating merely  by  the  roles  of  the  common  law :  for  diese 
words,  **  to  the  only  use  and  behoof/'  being  directed  and 
applied  to  the  very  same  person  who  first  takes  under 
the  habendum,  and  not  to  the  nse  of  *'  another,"  (which 
the  Btatnte  requires),  do  not  give  or  create  any  statute* 
use,  but  serve  only  to  express,  in  a  more  emphatical 
maimer,  that  the  releasee  is  to  take  the  estate  in  fee4imp]e 
to  himself  and  his  heirs,  for  his  and  their  own  use  and  be- 
nefit, which  is  an  use  at  the  common  law,  and  not  a 
statnte-Qse.    But  where  the  habendum  is  expressed  ^  to 
the  releasee,   his  heirs  and  assigns,  to  the  nse,  not  of 
himself,  but  of  some  third  or  ^^  other"  person  or  persons, 
as  of  Jl.*fdr  life,  then  td  B.  for  years,  or  in  tail;  then  to 
C.  D*  JB.  and  F.  or  to  ten  or  twenty  others,  for  ten  or 
twenty  different  estates,"  these  will  all  be  statute-uses, 
and  the  persons  for  whose  benefit  such  uses  are  expressed, 
must,  under  the  very  words  of  the  statute,  be  taken  to  be  • 
in  actual  possession,  or  to  have  actual  vested  interests  in 
the  lands,  according  to  the  estates  Umited  by  such  uses 
respectively.    And  so  if  there  are  powers  reserved  to  die 
fiRsid  A*  B.  C.  D*  JB.  and  F.  to  make  leases,  jointures,  &c. 
the  lessees  or  jomturesses,  as  soon  as  any  such  leases  or 
jointtites  are  made,  will  have  an  use  or  estate  in  the  lands 
for  those  terms  which  are  created  by  the  leases  or  jointure  • 

deeds  (provided  such  estates  and  interests  quadrate  with 
the  powers),  and  the  terms,  estates  and  interests,  will  be 
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LEASE  AND  naes  derived  by  foroe  of  the  statute  out  of  the  eeisin  of  the 

RELEASE.         ,  ,  ^ 

^   releasee  \ 

It  may  hence  be  perceived,  that  every  statute-use  must 
be  derived  out  of  the  seisin  of  some  third  person,  sa  that 
it  may  be  always  predicated,  that ''  there  doth  or  do  exist 
some  person  or  persons  who  doth  or  do  stand  seised  to 
the  use  of  the  said  A.  B.  C.  D.  JS.  and  F.  for  years,  life, 
or  in  tail,  &c.  as  aforesaid;  and  where  there  is  not  such 
standing  seised  by  some  such  third  person,  such  statute- 
use  is  not  good "."  For  example:  suppose  there  be  such 
a  bargain  and,  sale,  or  lease  for  a  year  to  J,  S.fks  has  been 
just  mentioned,  and  then  a  release  be  made  to  him  of  the 
lands,  to  hold  to  him  and  his  assigns  for  his  life,  or  to 
hold  to  him  and  his  assigns  generally  (leaving  out  the 
word  **  heirs"))  to  the  use  of  A.  for  life,  with  remainder  to 
B*  C.  D.  E.  and  F.  successively,  for  life,  years,  or  in  tail, 
as  before  mentioned;  and  afterwards  J,  S.  were  to  die; 
all  these  uses  would  be  void ;  because  J.  S.  acquiring  by 
the  release  no  larger  estate  or  seisin  than  for  his  life,  and 
that  being  determined  by  His  death,  there  would  remain 
nothing  out  of  which  the  uses  could  be  derived  to  the 
persons  in  remainder ;  for  it  could  not  be  predicated  that 
the  heirs  of  J.  5.  stood  seised  to  the  use  of  the  several 
persons  named  in  (be  deed,  the  heirs  not  being  named, 
and  if  some  person  or  persons  did  not  stand  seised  to  those 
uses,  the  case  would  not  fall  within  the  provision  of  the 
.  statute  of  Hen.  8,  which  tiirns  no  uses  into  legal  estates 
but  such  as  were  trusts  before  the  statute,  where  there 
was  always  a  third  person  who  held  the  estate,  and  whose 
conscience  was  bound  by  the  trust.  And  the  words  of 
the  statute  are  so  framed  as  to*  be  conformable  to  the  old 
usage:  for  it  expressly  says,  that  wherever  there  is  a 
person  seised"  to  the  use  of  any  **  other  person,**  he  to 

'  See  aCa.  Op.  a88;  and  ante,  <'Uses  and  Trusts."* 

•  Ibid, 


ti 


RELEASE: 
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whose  use  he  is  seised  shall  be  deemed  to  be  in  possession   leask  and 
of  the  land  for  the  same  estate  as  he  has  in  the  use  ;  to 
which  case  alone  therefore  it  is  confined :  now  no  part 
of  this  doctrine  can  be  applied  to  conveyances  or  releases, 
under  which  nothing  passed  but  bare  legal  estates  or  old 
common  law  uses;  as  if  the  habendum  in  the  release  was 
to  be  to  J.  S.  and  his  assigns,  to  the  use  of  the  said  J.  .$. 
and  his  heirs,  or  to  the  use  of  the  said  J,  S,  and  the  heirs 
of  his  body  begotten ;  this  would  not  be  a  statute-use,  as 
has  been  already  observed,  but  would  be  the  limitation  of 
a  legal  estate,  and  be  good,  notwithstanding  the  death  of 
J.  S.  as  not  wanting  the  support  of  the  statute-uses.   Thus 
in  the  case  of  Jenkins  v.  Young  **,  where  one  Readhead 
gave  land  to  Edward  Randall  and  his  wife,  hahaidutn  to 
the  said  husband  and  wife,  to  the  use  of  them  and  the 
heirs  of  their  two  bodies ;  and  for  want  of  such  issue,  to 
the  use  of  Edward  Morgan  and  his  heirs ;  it  was  argued, 
that  the  estate  out  of  which  the  use  was  to  arise,  being  no 
more  than  an  estate  for  life,  the  use  could  not  make  the 
estate  larger  than  the  limitation ;  but  the  judges  said,  they^ 
conceived  th(3re  was  a   difference  where  an  estate  was 
limited,  to  one,  and  the  use  t6  a  stranger:  for  there  the 
use  should  not  be  more  than  the.  estate  out  of  which  it 
was  derived :  but  when  the  limitation  was  to  two,,  habeh- 
dum  to  them,  to  the  use  of  them  and  the  heirs  of  their 
bodies,  that  was  no  limitation  of  the  use :  nor  was  the 
use  to  be  executed  by  the  statute ;  but  it  was  a  limitation 
of  the  estate  to  them,  and  the  heirs  of  their  bodies;  and 
they,  were  in  by  courf^  of  common  law ;  for  the  estate  and 
the  use  are  both  in  one  and -the  same  person,  and  there- 
fore this  cannot  be  a  statute-use,  for  the  seisin  doth  not 
go  or  belong  to  one  person,  and  the  use  to  another  person; 
whereas  the  statute  requires  that  there  should  be  a  stand- 
ing seised  by  some  third  person  or  persons  to  the  use  of 

some  other  person ;  and  so  it  ought  to  be  taken  as  a  limi* 

• 

"  Cro.  Car.  230,  244. 

VOL.    IV.  V 
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I.EASE  AND   tation  to  them  and  the  heirs  of  their  bodies ;  remainder 

RELEASE 

|_  to  the  other,  and  the  heirs  of  the  other ;  that  the  deed 

might  be  construed  according  to  the  intent  of  him  that 
made  it°. 

Suppose  again  an  estate  be  limited  to  hold  to  D.  and 
his  heirs,  to  the  only  proper   use  and  behoof  of  the 
said  D,  his  heirs  and  assigns ;  here,  you  obserYe,  the  use 
is  not  limited  to  any  person  different  from  the  person  to 
whom  the  estate  is  granted ;  the  iuAendum  is  to  D«  and 
the  use  is  limited  to  D.;  so,  that  the  estate  and  the  use  are 
both  to  one  and  the  same  person,  and  therefore  this  can* 
not  be  a  statute-use ;  for  the  seisin  doth  not  go  or  belong 
to  one  person  and  the  use  to  another  person ;  what  the 
statute  requires  is,  tliat  there  should  be  a  standing  seised 
by  some  person  or  persons  to  the  use  of  some  other  person. 
And  the  case  of  Young  t.  Jenkins^,  is  express,  that  where 
the  use  is  not  divided  from  the  estate,  but  the  use  and 
the  estate  are  together,  there  it  amounts  only  to  a  limita- 
tion of  the  estate,  and  consequently  is  not  a .  statute-uaei 
but  only  a  common  law  us&    And  so  if  at  this  day  a  man 
should  enfeoff  J.  S.  to  hold  to  the  said  J.  S.  and  his  heiis 
for  ever,  this  could  not  be  a  statute*use,  for  the  words 
would  import  no  more  than  the  words  ''  for  his  and  thor 
sole  benefit  and  behoof,''  and  would  only  serve  to  show 
'in  how  ample  and  beneficial  manner  the  feofie^  was  to 
take  the  estate  limited  to  him  by  the  JuAendum,  which 
being  manifestly  an  estate  at  common  law,  could  not  give 
or  create  a  statute-use  also.  The  words  of  Lord  Holt  in  the 
case  of  Lord  Alt  ham  v.  Earlof  Angletey^  are  directly  in 
point :  'Mf  a  fine  (says  he)  be  levied  to  a  man  and  his 
heirs,  to  the  use  of  him  and  his  heirs ;  in  this  case  he  shall 
take  by  the  common  law  and  not  by  the  way  of  use.''    In 
like  manner  it  would  be  if  there  were  a  feoffinent  to  a  man 
and  his  assigns,  to  hold  to  that  map  and  his  assignsy  to 

•  2  Ca.Op.  288,  291 ;  also        '  Cro.  Car.  230,  244. 
Ibid.  143.  <  Gilb.  Rep,  la 
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die  eidy  na^  atid  behoof  of  hiob  a&d  hiil  Msigas  during  his  LCASfi  jikd 
Hfe;  thai  would  oaly  Umit  an  estate  of  freehold  to  hizh  for 
his  life  at  common  law,  and  not  be  the  limitation  or  crea- 
tion of  any  statiite^usfe.  It  would  be  the  same  in  case  of 
feoffioient  of  lands^  to  hold  to  the  feoffee  and  his  heirA,  to 
the  ooly  use  and  b^oof  of  the  feoffee  tod  his  heirs,  during 
thfe  Utos  of  il.  Bi  C.  D^  and  twenty  other  persohs ;  the  words 
"  to  the  ilse  and  behoof  would  pass  no  statute-use^  nor  pass 
any  tiling  distinet  from  the  estate;  which  estate  would  hk 
an  Mate  at  conmlon  law^  and  the  Ivtnrds  ''  to  the  use  and 
behoof/'  would  sferve  6nly  to  show  in  amplitude  of  the 
estate  gif  ^n  by  tiie  feoffment^  and  that  the  feoffee  aiid  hib 
heirs  were  td  take  the  same  for  his  and  their  own  benefit, 
iritkout  retuni  of  any  service  i^hateyet  td  the  donbr.  Yet 
in  this  oa8e>  a&  nothing  but  a  freehold  descendible  would 
paea^  the  reirersion  tod  inheritances  must  be  understood  to 

■ 

be  afill  left  ih,  and  to  return  immediately  after  the  livery 
of  seisin  to  the  feoffee  tod  his  heirs  (i ).    . 


LUJ. 


(1)  A  short  buttery  dew  explanation  of  the  conr^f- 
a&oe,  by  lease  and  ^  release  is  s^Iso  given  by  Sir  William 
Blackstone  in  his  invaluable  Commentaries,  whico,  as  it 
is  of  the  first  importance  that  ihe  stiident  should  have  a 
dtef  con6i3^^n  of  this  mode  of  oonveytoc^,  6h  account 
of  its  gi^esi  fiFequency  in  prslctice,  I  sbsdl  trahscribe,  in 
addition  to  the  above  observations.  ^*  The  conveyance  by 
lease  and  release  is  thus  contrived ;  a  lease,  or  ratlier  bar- 
gain and  sde  tpdii  i^ome  pecuniary  eonsiderdtion,  for  one 
year,  is  made  by  the  tenant  of  the  freehold  to  the  lessee 
Qfr  bargainee  :  now  this,  without  any  enrohnent,  mak^  the 
bargainor  staid  seised  to  the  use  of  the  bargainee,  HiiA 
vests  in  the  bar^inee  t2i6  use  6f  the  ientai  for  a  yedr ;  todi 
then  the  statiite  immddiai^ly  annexes  the  possession.  Ht 
therefor^,  being  thtMr  ill  j^flsession,  is  capable  of  receiving 
a  release  of  the  freehold  and  reversion,  and  accordingly 
the  next  day  a  release  is  granted  to  him.  This  is  held  to 
mrffflif  fhe  j^kc^  «f  Hteiy  of  tiWin :  ^ild  sd  a  coTrveyantr^ 
by  lMs«  nod  Mleks^  ia  said  to  iMMni  ia  at  fyo^meiit/' 
i  Cbni.  ^38.  Bttt  se^  a  maferi^  diB^ei^^  bi^t^reen  the^<i 
M6  l^ifeii  of  asstrancefs  hcMced  Co.  Lit.  ^j,  a,  n.  (3). 

A  lease  and  release  has  therefore  a  mixed  operation,  tM 

u  t  lease 


/ 
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LEASE  AND        It  has  been  said,  that  the  possession  of  the  bargainee 

RELiE<AS£»  . 

_.,..,,._,_^  under  the  lease  is  not  so  properly  merged,  as  enlarged  by 

the  release,  but  at  all  events  it  does  not  after  the  release 
exist  distinct  from  the  estate  passed  by  the  release. 

As  the  operation  of  the  release  depends  wholly  upon 
the  efficacy  of  the  lease,  or  bargain  and  sale  for  a  year,  it 
is  material  that  the  baigainor  should  be  a  person  capable 
at  law  of  being  seised  to  an  use,  otherwise  the  release  will 
be  void  for  want  of  possession  in  the  bargainee,  for  no 
person  who  is  incapable  of  being  seised  to  the  use  of  an- 
other can  make  a  bargain  and  sale  under  the  statute.  It 
has  therefore  been  said  by  some  very  respectable  aothori- 
ties,  that  a  corporation  cannot  make  a  good  baigam  and 
8ale^  To  avoid  doubt,  therefore,  upon  this  subject,  it 
seems  advisable,  that  corporations  should  convey  by 
feoffment,  or  by  a  lease  at  .common  law,  with  an  actual 
entry  by  the  lessee  previous  to  the  release,  after  which  the 
release  will  unquestionably  pass  the  reversion. 

It  is  also  requisite  that  the  property,  which  is  intended 
to  be  the  subject  of  the  conveyance,  be  capable,  from  its 
nature,  of  being  conveyed  to  uses,  or  it  cannot  be  trans- 
ferred by  lease  and  release  *. 

It  is  frurther  requisite,  in  order  to  the  operation  of  this  con- 
veyance, that  a  privity  should  subsist  between  the  lessor  and 
lessee,  releasor  and  releasee  ^  If,  therefore,  A .  seised  in  fee, 
make  alease  to  B.  for  ten  years,  and  then  B.  make  an  under- 

'  See  Poph.   72;    1  Co.  508;  sedvide  1  Leon.  183; 

127, a;  Bacon's  Uses,  347;  2  Ibid.  121 ;  3  Ibid.  175. 
.     Plow.  102,  538 ;  Jenk.  Cent.        •  See  ante,  vol.  i.  p.  524. 
195;  2  Ves.399;  Gilb.Uses,        '  Lit.s.5i7;Co.Lit.272,8, 

6>  170*  285;  Shep.  Touch.  n.(i).  296,  a,  n.  (2). 

lease  having  the  operation  of  and  beins  in  fact  a  bargain 
and  sale  under  the  statute  of  uses,  ana  the  estate  of  the 
releasee  being  extended  or  enlarged  to  an  estate  of  inhe- 
'  ritance  by  the  operation  of  the  release  at  the  'compon 
law. 
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Itase  *  to  C.  for  five  years  of  the  same  lands,  C,  cannot  take  I^EIASE  AND 
a  release  of  the  reversion  and  inheritance  from  'A,  because 
in  this  case  there  is  no  privity  between  A.  and  the  under- 
tenant C.  but  the  privity  is  between  A.  and  his  immediate 
tenant  D.  But  yet  it  has  been  said,  that  though  A.  in  this 
case  cannot  release  to  C.  and  his  heirs  for  want  of  privity, 
yet  he  may  confirm  the  estate  of  C.  to  hold  to  him  and  his 
heirs,  and  this  will  enure  by  way  of  confirmation  to  en- 
large the  estate  of  G.  and  be  good ;  sed  qutere ;  and  therefore 
it  may  be  advisable  to  insert  the  word  '^  confirm/'  in  the 
deed  of  release,  in  addition  to  the  words  ''  grant,  alien 
and  release." 

As  in  exchanges  at  the  common  law,  if  one  of  the  par* 
ties  die  before  the  exchange  is  executed  by  entry,  the 
exchange  is  void,  it  seems  proper  to  make  exchanges  by 
lease  and  release,  by  which  means  this  inconvenience  will 
be  avoided,  as  the  statute  executes  the  possession  with- 
out entry,  and  all  incidents  annexed  to  an  exchange  at 
common  law  will  at  the  same  time  be  preserved. 


CHAP  IV. 


OF  A  DEED  OF  DECLARATION  OF  USES  (i). 
We  have  already  observed,  that  conveyances  made  on    dxclara. 

.  .  .  TION  OF 

good  consideration  will,  unless  it  be  otherwise  expressed,        USES, 
enure  to  the  absolute  use  of  the  grantee,  and  those  with-  ' 

out  a  consideration  to  the  use  of  the  grantor '.    Whete, 
therefore,  such  enurement  does  not  accord  with  the  inten- 

"  Co.  Lit.  273,  a..  .    ■  See  Dyer,  18. 

— , ,  .  -    .     « 

(1)  See  a  very  perspicuous  explanation  of  the  nature, 
use  and  construction  of  this  instrument,  Cru.  Uses,  106. 

u  3 
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D(ECLAfU.    iim  of  tine  nartiea,  it  hecotntea  moesBavy  td  ddofere  ihi 
yg£ig,       pmiiosM  which  th^  deied  ia  iatoaded  to  fuccomplifllu 

This  is  particularly  the  caae  with  logard  to  foM  aid  re^ 

coveries,  foe  **  if  they  be  levied  or  suffered  untlumt  toy 
good  consideratioiiy  and  wzthonli  any  uses  declared^  Iheyi 
l^^e  other  convey  ances,  ennre  to  the  use  of  him  only  wka 
levies  or  suffers  them  ^.  And  though,  a  considemtasa  a;^ 
pear,  yet  as  the  most  usual  Spe,  '  sur  cognizance  it  dnk 
c9me  ceo,  SfcJ  conxeys  an  absolute  estate,  uttoul  any 
limitiationy  to  the  cogniiee;  and  as  conunen  iseooYerie&do. 
the  same  to  the  recoveror,  these  assurancep  ocmU  net  be 
made  to  answer  the  purposes  of  family  8etiIfimentll^  m 
which  a  variety  of  vses  and  designationa  is  veiy  often  ax- 
pediept)  unless  their  force  and  effect  were  anh^eeicd  to 
Ae  direction  of  other  moi^  ^omphcated  deeds^  wheneia 
paiticular  uses  can  be  more  conveniently  expressed  V^ 

Kow  we  have  seen,  that  tiiough  where  land^  are  coa- 
veyed_^  by  feoffment,  ine  or  recovery,  the  legal  seisin  and 
estate  becomes  vested  by  thi^  operalioa  of  these  convey* 
ances  in  the  feoffee,  cognizee  or  recoveror,  by  the  common 
'  law;  yet  if  the  owner  of  the  estate  declares  his  intention 
»'  thatsueh  feofimenty  fine  or  recovery  shall  enure  to  the 

use  of  a  third  person,  an  use  will  immediately  arise  to  such 
third  person,  oat  of  the  a^iftin  of  1^  feoffee,  cognizee  or  re- 
coveror,  and  the  statute  will  transfer  the  possession  to  such 
use.  In  con|ie^u^9Ge  qf  4iese  doctrines,  w!kexe  ises  are 
intended  to  be  raised  upon  a  fine  or  recovery,  or  feoffinent^ 
the  bnds  are  transferred  by  one  of  those  conveyances  to 
^ma  indifferent  person,  wJha  stands  in  the  plaoe  of  the 
ancient  feoffee  to  usea^  and  a  deed  is  afterwards. ezecaiedy 
Reciting,  that  by  means  o£  a  fine,  or  secbvery  the  lands  had 
been  transferred  to  A.  and  & ;.  aiid<declarkig,  tk^  the  fine 
or  recovery  so  {evied  or  suffered  shall  enigrp  a^i^  Qperate,  * 
and  that  the  cognizee  or  recoveror  in  such  fine  or  recovery 
shall  be  seised  of  such  land,  to  the  use  of  a  third  person  ] 

KSe^Dyer,  19*  <  S^e  ^  Blao.  Go«.  3«8. 
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or  ebe  A  deed  is  flmt  eateented^  recitingi  thtti  a  fine  or  re-    dklara. 
cio^ry  is  infended  to  be  levied,  or  covenaating.to  levy  a     ^ts£^^ 

fine  or  suffer  a  recovery,  and  declaring,  that  those  assu- 

rftoees  when  completed  shall  enure  to  the  use  of  a  third 
person.  In  hotb  these  cases  am  use  arises  out  of  the 
seisin*  of  the  eognizee  or  riecoveror,  to  the  person  to  whom 
such  ase  m  declared,  and  the  statute  immediately  trans- 
fers to  that  Thse,  the  aictaa)  possession  and  legal  e^tate. 
la  cases  of  this  kind,  the  deeds  by  which  the  uses  of 
fines  and  recoveries  are  manifested,  derive  their  efiecf 
from  this  statute  of  uses,  th^  legal  estate  being  trans- 
ferred to»  the  pcfrsons-  named  in  the  declaration  of  uses  by 
the  operaitioii  of ^  statute'.  Where  such  declarations 
are  made  previous  to  a  fine  or  recovery,  they  are  called! 
deeds  to  lead  the  uses,  but  if  made  s\jA>sequent  to  IJhe  fine 
or  recovery,  they  are  teimed  deeds  to  deckire  the  uses^ 
In  treating  of  these  species  of  ibstruments  I  shall  consider, 

I.  Who  may  declare  Uses. 
II.  Upon  what  Conveyance,  and  in  what  MannsBi 

THEY  MAY  BE  DECtARED. 

III.  Op  THE  Construction    of  DiSclarations  op 

Uses. 


I.  Who  may  declare  Uses. 

As  courts  of  equity  do  not  set  up  rules  of  property  con- 
trary td  the  rules  of  law,  those  who  have  not  a  disposing 
power  by  law  cannot  raise  an  use;  and  consequently  a 
feme  co^rert,  or  baron  and  feme,  cannot  declare  uses  upon 
a  feofiment  or  other  common  conveyance  so  as  to  bind  the 
wife '.  But  baron  and  feme  may  levy  a  fine,  or  suffer  a 
lecovery'  of  the  wife's  lands,  or  in  which  she  is  entitled  to 
dower,  and  declare  the  uses,  which  will  bind  the  wife ; 
for  hiere  the  law  allows  her  a  disposing  power,  because 

'  See  Cru.  Uses,  307.  Colgate  v.  Blythe,  And.  164; 

•  a  Blac.  Com.  363.  pi.  aog ;  Cm.  10©. 

'  Gilb.  Law  of  Uses,  39 ; 

»  4 
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DECLARA-    she  is  privately  examined,  consequently  it  most  be  al- 
USES.        lowed  them  to  dedare  what  is  the  design  of  that  fine ;  and 
therefore,  such  declaration  by  them  both  shall  bind  the 
wife  <.    Likewise,  if  the  husband  only  declares  the  uses, 
this  shall  bind  the  wife,  (even  though  she  be  under  age)^ 
unless  she  dissent  from  it ;  for  since  she  joins  in  the  fine, 
she  must  be  presumed  to  concur  in  the  design  of  it,  unless 
the  contrary  appear  by  some  manifest  sign  of  dissent*.  And 
an  actual  dissent  seems  necessary ;  for  an  acquiescence  in 
the  uses  for  a  length  of  time  after  the  death  of  her  husband 
has  been  held  to  bind  her  J.  But  if,  upon  a  fine  being  levied 
by  the  husband  and  wife,  the  uses  be  declared  by  him  only, 
and  the  wife  refuse  to  execute  the  declaration,  she  will  not  be 
bound,  as  her  refusal  is  an  express  indication  of  her  dissent*^. 
So  if  the  husband  and  wife  join  or  agree  in  the  declara- 
tion of  the  uses  of  a  part  of  the  land,  and  differ  as  to  the 
rest,  it  will  not  be  good  for  the  whole,  but  for  that  part 
only  as  to  which  they  agree  K    Or  if  the  husband  declares 
the  uses  of  the  fine  one  way,  and  the  wife  another,  this 
binds  the  husband  only  during  the  coverture,  but  not  the 
wife  afterwards;  for  the  husband  cannot  declare  the  uses 
without  the  concurrence  of  the  wife,  because  he  has  no 
^  estate :  and  she  cannot  be  presumed  to  concur  where  the 

contrary  appears  by  her  deed '".  And  the  wife  alone  cannot 
•  declare  the  uses,  because  during  marriage  she  is  not  m 
juris,  and,  without  the  husband,  has  no  disposing  power  °. 

And  if  there  be  no  use  declared  upon  this  fine,  it  is  to  the 

« 

«  2  Co.  57,  a;  Beckwith's  ^  Webby.  Worffield,  2R0L 

case,  Moor,  197;  Ibid.  22,  Abr.  798;  Gilb.  Uses,  248 ; 

fl.  73 ;  Lusher  v.  Banbong,  2  Rep.  5^,  b. 

)yer,  290,8;  Harrington^  *  Gilb.Uses,  216. 

case,  Owen,  6 ;  and  see  Cru.  °  Beckwith's  case,  a  Rep. 

Uses,  132;  2  Rol.  Abr.  798.  57;    Moor,   197.      Qiim, 

»  2  Rol.  Abr.  798.  whether  the  declaration  be 

.     1  -.Tj       .^          T3  1  Au  ^^^  merely  void?  and  see 

'  2Rep.67,  a;  2Rol.Abr.  q^^^  Lawof  Uses,  40,  «6; 

^9"-„  „  Cru.  Uses,  134. 

-     •  J   Swanton  v.   Raven,    3        «  Joknwn  v.  Cotton,  Skin. 
Atk.  105.  ayg. 


i 
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use  of  the  wife ;  for  where  there  is  no  other  intent  of  a  fine^   DECLARA- 
declared^  it  is  supposed  to  be  designed  as  a^  further  se-^       USES, 
curity  to  the  present  possessor;  and  the  use  is  still  in  the  — — — — 
wife,  since  in  this  case  she  has  not  parted  with  it''  (i). 

A  distinction  has  however  been  taken  i*  between  a  limi- 
tation of  the  use  of  a  part  of  the  estate  in  the  land,  and  of 
an  use  of  part  of  the  land  itself.  Thus  if  husband  and 
wife  differ  in  the  limitation  of  the  particular  uses,  but  concur 
in  the  limitation  of  those  in  remainder,  the  whole  of  the 
uses  will  be  void ;  but  if  they  agree  in  the  limitation  of 
an  use  of  a  part  of  iiieland  itself,  and  vary  in  the  declara- 
tion of  the  use  of  the  residue,  the  declaration  will  be  gopd 
in  respect  of  the  part  in  which  they  agreed,  and  void  only 
for  thereat^. 

And  it  is  to  be  observed,  that  as  conveyances  by  feoff- 
ment, and  lease  and  release,  do  not  bind  the  wife,  though 
she  be  a  party,  so  any  declaration  by  her  and  her  husband, 
of  used  raised  by. those  conveyances,  will,  as  to  her,  be  void 
likewise '.  But  if  htksband  and  wife  bargain  and  sell  land 
for  money,  and  afterwards  levy  a  fine  to  the  bargainee, 
the  bargain  and  sale  is  considered  merely  as  a  declaration 
of  the  uses  of  the  fine,  and  will  therefore  be  binding  on 
the  wife  * ;  for  though  the  deed  of  a  feme  covert  is  not 
vaHd  in  law,  yet  the  deed  having  rehition  to  the  fine,  take* 
validity  from  thence,  and  will  therefore  conclude  her^ 

An  idiot,  or  person  of  non  sane  memory,  if  permitted  to 
levy  a  fine,  may  declare  the  use  of  a  fine  or  recovery, 

**  Johnson  v.  Cotton,  Skin.        '  Gilb.  Uses,  244. 
275.  ■  t  Co,  67,  a;  Moor,  22, 

^  See  Beckwith*s  case,  ub.  pL  73. 
supra.  '  Jones  v.  Morley,  1  Lord 

1  1  Saund.Uses,  178.  Raym.  287;  12  Mod.  259. 

.  (1)  A  fine  shall  bind  the  wife  though  she  be  within  age ; 
but  it  is  said  that  such  a  fine  is  reversable  for  the  non-age 
of  the  wife,  during  her  non-age.  Cro.  Eliz.  129 ;  Char- 
noicke  ^  Ux.  v.  Worsley,,  2  Rep.  77,  b ;  Lord  CromwelPa 
case,  GUb.  Law  of  Uses,  41. 
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DTrr.A.B/1.    which  IviU  octtifinfie  mdid  as  laiig  as  the  eanveyaoice  ttpM 

"^^"^^^^     wUck  Ae  uaesfr  a£i»  cbcbred  reoLaiw  in  fkmct  \    AftA  it  w 

■  ibe  sttUfi  of  Ml  inAnV  who  may  )noit  an  U8«  tpon  ftofl^ 

'    menl^  fine  or  recwraiy ;  and  he  eaniiot  cduttttflMbd  oif 

aimi  the  vae^  withoalt  fiirt .  aveidng  the  comveynnee'. 

Far  the  Jhnr  sttppoaea  fi(ma  iflke  veoord^  thai  Are  cogmior  d# 

HBCoveiee  was  of  fiiO  age ;.  and  the  fine  or  reedvery  htUng 

good^.ibe  deed  ta  dedaore  the  eaasy  whaeh  la  cawideMd 

as  part  of  the  coaveyaocav^  k  good  hkewiae:  twl  eofHtta 

of  eqanfty  will  not  suffer  any  deelaiatMl  of  use  hf  an  kifM 

to:  bar  hift  heira,  if  obtainedia  a  firandafent  manner'*    Bat 

aiK  agreement  bjr  an  in&nilfta  \mvy  a  fine  to  iBea  wBen  he 

ccanea  of  age  win  not  operate  aa  a  declaration  of  nsetf  ef 

the  fine  levied  in  pursuance  of  his  covenant  ■ ;.  aMts  oew* 

nantby  aft  infiBNut^ioLOQnaidlaration)  of  mantege  or  hked, 

tii^ ataad. seiaed toi naesy  wiB  be  ^rieoHy  void^ 

.  AndiCattiafaiiteovenaal  tolavy a^ftnewfaenhee^iaM 

oFage^and levy^ it afteordin^y;  jtt  i^  being  of  Mt  age, 

hm  dJeehre  other  wwa:  oi  aneh  fin^.  thoae  and^not thw  pnof 

naeft  diaB  stand  \ 

lilr  iai  ohaanrable  in  gaueral^  Hmtewtf  pum  may  daelaie 
and  dispose  of  the  uae:  aiaceeding  ta  the  eatete  aBdinieiesI 
he  has  in  the  hnid*;  andl  AereAre^if  two  joint-tanati 
kKT^afine,  aodcdedattt the  nsesi seiq^aHy^  each  nni»Ai^ 
poses  o£hin  oaaL nmiestjp;.  hat  if  the^  deelaae  ne  am; 
tfaey  aier seiaed  aa  befeia  V   So^ if  tenaal for hfib  and  heio 

*  Beckwith^B  case,  a  Co.  3.P.  Wms*  907. ;  and  see  Ad- 
581  a ;  Macffiel^s  cases,  1 2  dison  v.  Dawson,  2  Vem.  67& 
Co.  124;  XetaWscase,  cited  *  Bacon's  Use8>  67 ;  (>o. 
10 Co.  42,  b;  sea  vide  4'Leon.  Uses,  13d. 

8'g;  2Vfe8.4oa;  sAtk.sig.        ^  Frost  v.    WolverHon^  1 

*  Lord  Bacon  on  the  Sta-    8tra.  94. 

tute  of  Uses,  67,  355;  2  Co.  *  Bacon's  Uses^  67;  Cm. 

$8,  a  'y  io:Ca»  42^  h;.  3,Atk^  UseSx  ^^6. 

710  J  Moor*  22,,  1^173.  '  2  Co.  58,  a^b;  Cro; 

y  See2Co.JjB>a;wA<2t2ifoa  Uses^  138;    Nojb.  ^h»^1i 

vt  Dawson^  %  Vem.  6^.  Balm.  44>ip 

*  Nighiingak   v.  Firrers, 


remainder  in  fee  join  in  a  fine  %'  without  declaring  any 
xigf^  they  B^  WB0i  %%  tt^y  weie  W^re  ^ 

Bot  if  the  remaiivi<^i9T|Q  w  19  peirty  tQ^  smd  seals  a  deed^ 
ii^  wl\ic}L  the  Xexmxt  for  life  a^ofic  covenaiits  to  suffer  a^  re- 
coT^r^ji^-  tq  ceitaJA  US^y.  this  do^  UQt  bind  the  r^- 
m^i^dej-mw,  tjiqi^gh  h^  in  the  reijaaindes  afterwards  joia 
in  suffejring  the  Tewvery,  &p, «  Jf  or  if  tewmt  for  fife/  and 
r^n^nde^Qim  m  teffX,  91U}.  r^yemojier  infce„  l.ety  afinft 
or  suffer  a  ^ec<9very,  a  declawtioi^  of  Q3ea  by  the.  tc^iant 
fpr  life  aJoAe  does  not  bind  the  remainder-soiaQ.  without. hia 
privity^  nor  if  it  be  by  the  lenmader-ntan  will  it  affect  th^ 
revei^ioiiei^  K 

Ib,  like  Hdai^neir  if  4<  Qeiaed  i;a  fee  of  certain  hoxds^  ani 
B.  ^  straji^er  jpin  in  a^  cownon^  recorery,  without  de- 
claring any  wes,,  thf  mieabaJl  wew  tct  him  that  had  the, 
in^sresit  in  t^^  l«nd,,  wd  Dot  to  the  atran^er*.  So^  where 
th^  fatb^5  ^e^.  tenant  fpr  Ufe^K  remaindep:  to  the.  son  in  twl^ 
a  s^^j^  va§  brought  ^^inst  tb^  fejther^,  who  voncbe4  the. 
V^v  wA  a  c^^nrofta  rejcpxei^  ww  baA ;  wd  the.  indentuxi^ 
raQitedi,^  thf*.  th^  v^Qqms[  w?WL  wwle  between  <he  fethfit 

and  others;  but  inasmuch  as  there  was  no  yxi^<£oS  thc^ 
consent  of  the  son  to  such  declaration,  nor  was  he  party 
to  the  indentniav  the-court  directed  fl^  jnvy  to*  find  Ae 
uses  according  to  the  estate  which  the  parties  had  ut  the 
tineef  tiie  recorery  ^^ 

ifili^/Hjni^vn^  de^QQ  ii8ea>ity^l«iittmtBaAcPiti';.M  mj 

ajbo  theqaeen  deolave  uees-'^. 


¥se6»  >385  Koy,  n,  27; 
Palm.  405V 

^  Cni.  Uses,  1^9* 

« '  Per  Mailer  of  the  Ro9» 
in^  NightingalB  y%  Rrper^  3 
P^IJV^,  310,  B.  (6);  but 
note,  the  remainderorwasin' 
ting  case  an-ncrfiint 


^<  Aea>v.  Pegham^  Dmgi; 

*  a  Rol.  Abr«  789^  a^ 

^  il>);o£y.  CAen^/Lsti  8s'; 
Palm.  405,  S«  C. ;  K4&T,  77i 
S.C; 

^  Bac.  Udes,  60 ;  v  Sannd. 
Ubesy  1 75. 

-» Ibid. 
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DECtARA-: 

USES^       n*  Upon  what  Deed,  and  in  what  Manner,  Usis^ 

' HAY    BE    DECLARED. 

Upop  iriiat  Uses  may  be  declared  on  any  deed  operating  by  trans- 

mutation of  possession,  as  feoffment,  lease  or  recovery, 
by  a  separate  writing,  distinct  from  the  conveyance  by 
which  the  possession  is  transferred ;  but  on  such  as  ope- 
rate by  virtue  of  the  statute  of  uses,  as  bargains  and  sales, 
and  covenants  to  stand  seised,  no  use^  can  be  declared  or 
averred,  but  what  is  either  contained  within  the  deed,  or 
the  law  avers ":  these  being  themselves,  in  fact,  nothing 
more  than  declarations  of  uses ;  for  the  use  being  served 
out  of  the  seisin  of  the  bargainor  or  covenantor,  they 
merely  serve  to  declare  the  use  to  the  bargainee  or  cove- 
nantee. And  upon  conveyances  by  feoffment,  and  lease 
and  release,  it  is  now  invariably  the  practice  to  declare 
diich  uses,  and  usually  in  the  same  deed,  immediately  after 
the  habendum^.  But  with  respect  to  fines  and  recoveries, 
the  uses  are  always  declared  by  a  separate  deed  executed 
either  previously  or  subsequently  to  the  levying  or  su& 
feringit^(i). 

»  1  Co.  176;  Dyer,  169,        *»  2  Ca.Op.  289. 
pi.  21.  '  See  1  Saund.  Usea,  72. 


(1)  After  the  statute  of  Hen.  8,  it  was  doubted,  whether, 
if  any  fine  were  levied,  or  recovery  suffered,  widiout  any 
j>revioiij  declaration  of  the  uses,  any  subsequent  deed  could 
direct  them  ?  for  it  was  conceived,  tnat  upon  levying  the  fine, 
or  suffering  the  recovery,  the  use  resjilted  to  the  cognizor 
or  recpveree,  and  was  immediately  executed  by  the  statute : 
80  that  the  use  being  once  vested  and  executed  by  the 
statute,  it  could  not  be  divested  by  any  subsequent  declara- 
tion. It  was  however  fuUy  determined  in  Doumman's 
case,  9 Co.  7,b ;,  and  see  Dyer,  136,  a;  that  though  it  was 
true  that  the  use  resulted  to  the  cognizor  or  recoveree,  yet 
it  remained  so  only  until  the  subsequent  declaration  re- 
specting it  was  made,  upon  which  it  was  immediately  exe- 
cuted agreeably  to  the  tenor  of  such  declaration  f  and  on 
the  other  hand^  when  the  statute  29  Car.  2,  c.3,  passed, 

directing 
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Before  the  statute  of  frauds  S  a  parol  declaration  of  «the    declaba* 

TION  OP 

uses  of  a  fine  was  good '.  But  since  that  statute,  all  de«  xjs£s. 
clarations  and  creations  of  trusts  of  lands  or  hereditaments  ■ 
must  be  iu  writing  signed  by  the  party,  or  by  his  last  will 
in  writing,  or  else  be  void,  except  only  trusts  arising  by 
implication  of  law,  and  transferred  and  extinguished  by 
act  of  law ;  but  it  is  not  nece3sary  under  this  statute,  that 
the  declaration  of  uses  should  be  sealed,  because  it  does 
not  derive  its  effects  from  the  common  law,  but. only  from 
the  statute;  and  is,  in  truth,  not  a  deed,  but  only  an  in- 
strument in  writing' ;  and  therefore,  |>er  Holt,  if  a  bargain 
and  sale  declaring  the  uses  of  a  fine  or  recovery  be  not 
enrolled,  or  a  deed  of  feoffment  be  not  executed  by  livery, 
tl^ey  will  be  effectual  to  declare  the  uses^ 

Nor  are  any  teohnical  words  necessary  for  declaring  the 
use,  nor  even  that  the  word  use  should  be  mentioned ;  for 

^  29  Car.  2,  c.  3.  '  Shortridge  v.  Lamplugh, 

'  Janes  v.  Morley,  4  Mod.    7  Mod.  76. 
s6g.  '  I  Ld.  Raym.  291 ;  Janes 

V.  Mor/ey,  12  Mod.  163. 


directing  that  all  creations  and  declarations  of  uses  should 
be  in  writing,  it  was  doubted,  whether  these  resulting  uses 
upon  fines  and  recoveries  were  not  so  executed  as  to  pre- 
clude any  subsequent  declaration  of  them ;  see  Gilb.  Uses, 
62,  and  Saund'.  Uses,  173  r  for  it  was  imagined,  that  the 
statute  re(]^uired  the  use  to  be  declared  either  oreviously  to 
or  at  the  time  of  levying  or  suffering  such  fines  and  re- 
coveries ;  to  obviate  which  doubt  it  was  enacted  by  4  Anne, 
c.  16,  s.  15,  that  declarations  of  the  uses  of  fines  and  re- 
coveries should  be  as  effectual  when  made  after  the  levying 
or  suffering  the  same  as  if  the  statute  29  Car.  2,  c.  3,  had 
not  been  made. '  See  Bushell  v.  Busland,  Holt,  733,  where 
the  declaration  of  uses  was ybtir^ear^  after  the  fine. had* 
been  levied. 

The  student  is  however  to  observe,  that;  as  this  statute 
mentions^nes  and  recoveries^  only,  there  is  still  rooi^  for  the 
same  doubt,  with  regard  to  a  conveyance  hy  feoffment.  And 
Bee  1  Saund.  Uses,  174. 


5t>4 
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toy  ihihg  dMtrty  sh^ng  Hkb  ihtentioti  6f  &^  j^atties  will 
be  sufficient  for  this  {mrpode^. 

As  the  direction  and  diftp^sition  of  Us^  tod  tirutrtd  is 
guided  by  the  courts  of  equity  aceording  to  the  pfesiimp'* 
tive  intention  of  the  parties^  tlier^  is  no  regttlat  x>t  fit^ 
fbnn  for  the  declaration,  proTid^  it  be  in  Writing;  pilMiAitt 
to  the  statute  of  fntuds  \ 

'  Under  the  exception  of  the  utatate  is  held  td  h6k  cOd^ 
^HOt  mcide  by  a  peitton  who  pMrthti^es  ItOA  iA  Hie  adKM 
of  uMthef ;  withregpeot  to  whioh,  theref^Hd^  ttodedMLtfcH 
in  wiritiitig  k  essetitiaL  Hdn  iAiptted  mtBh  may)  hott^t^^ 
be  rebutted  by  citcumatancest  in  etidenc^ ;  «tnd>  th^refbte^ 
where  tiiietthet  hM  puitehi^s^  i^  tit^  tHott^  ^  his  BOn,  &t  ft 
grandfather  in  the  naihe  of  hifl  gMoldsM^  it  tnu^  fi^nCMil^ 
been  hdMi  to  have  be^n  intended  as  an  adfi^cein^nt  for 
Mch icM «r |f»ii>iAit% atul  Mtf  Andthii 

eottstmction  of  trusts  by  a  court  of  equity  is  confonnable 
to  t&e  COAstrclctiOtt  of  uies  by  the  courts  Of  la^;  tl^efe  a 
feoffinent  without  COroUoiiiian,  When  no  Ude  Pftis  dechured, 
was  always  held  to  operate  to  the  use  of  the  feoffor,  but 
when  it  was  to  a  «o»  or  grandson,  the  ctmsideration  of  blood 
intervened,  and  it  was  held  to  operate  to  the  use  of  the 
son  or  grandson. 

This  doctrine  is  often  resorted  to  in  the  case  o^  grants 
of  copyholds^  where  the  son  of  a  grantee  is  a  nominee: 
in  which  caire  the  implicatioD  in  favottt  of  the  sdii  is  not 
BO  strong,  a^  there  is  a  necessity  of  mentioning  some  life 
fbrthe  puipose  of  filling  up  the  estate  \  but  atill  it  is  so  far 
considered  as  an  adtaneemittt  fbr  the  60n>  unless  in  par- 
ticular caseg^  as  to  throw  the  proof  of  a  contrary  in- 
teoftion  in  the  fother  upon  the  person  claiming  against  the 
child*. 


•  1  Lotd  RAyitt.  191 ;  3  P.        Y  Ldnt  v.  Dighton,  Amb. 
If n».  iojj.  400i 

*  Co.  lit.  8to.  ^Q6,  b,  n. 
(1).  fill. 


1  Sitttnd^  V^§^  M8. 


»n.  |V«  )  II.]  €0NVKYAlfCiKO.  ^^ 

It  has  been  shewn  in  a  precading  page,  that «  4eola^    DlCLARAt. 
ratioa  of  uses  may  be  made  either  before  or  after  the  time     ^ua 
of  making  the  aasnrance ;  for  although  it  was  formerly  ' 

doubted,  whether  a  deed,  executed  subsequent  to  the  fine 
or  recovery,  could  operate  so  as  to  direct  the  uses,  by  rea- 
son that,  as  the  use  of  the  land  (where  there  was  no  con- 
sidemtion)  immediately  resulted  back  to  the  cognizor  or 
recoveree,  it  could  not,  it  was  thought,  be  divested  or 
afibcted  by  a  subsequent  agreement  or  declaration ;  yet 
it  was  afterwards  hdd,  that  such  uses  might  be  declarsd 
by  a  deed  subsequent* ;  for  the  deed  declaring,  the  intettt 
of  the  parties  to  be,  that  at  the  time  of  the  recovery,  8co. 
the  reco¥eror  should  stand  seised  to  those  uses,  no  aver- 
ment could  be  admitted  to  prove  the  contrary.    Tke  stal. 
ag  Car.  ft,  however,  afterwards  declaring,  that  all  dedans 
tions  or  creations  of  trusts  of  lands,  Ico.  should  be  mani- 
fested by  some  writiag  at  the  time  of  their  creation,  it  was 
agam  doubted,  whether,  since  that  statute,  declsratioDs  of 
uses  or  trusts  of  recoTeries  or  fines,  made  after  theiir  being 
levied  oreuffefed,  were  effectual,  hence  it  was  by  48C5  Anne, 
0. 16,  S.15,  enacted,  that  **  all  declarations  or  creatioAs    ' 
of  any  uses  or  trusts  of  any  fines  or  common  r eooveries  of 
any  lands^  &c.  manifeeted  by  any  deed  made  after  the 
levying  or  suffering  thereof,  should  be  as  good  and  eflfec- 
tual  in  law,  as  if  tihe  act  of  99  Gar.  a,  c»  3,  for  prevention 
of  frauds  or  peijuries,  had  not  been  made/' 

If  a  precedent  indenture  be  made  .to  direct  tike  uses  of 
a  subsequent  assurance,  it  is  but  directory  till  tlie  assuraaoa 
is  made,  and  then  the  land  is  bound,  and  the  cognizor  or  rs- 
coTcree  cannot  by  any  act  of  his,  aftet  tlie*  recovery  had, 
charge  or  ayoid  it;  but  if  the  deckratiOTk  be  subsequent, 
and  in  the  interim  between  the  assurance  had  and  the  decla- 
ration of  the  uses,  the  cognizor  or  recoveree  sells,  or  gives 
or  charges  the  lands  to  others,  this  snbsequeut  dedaraftion     ^ 

*  Arthur  r.  Basset,  Dyer,  136 ;  IXnrnimm's  case,  9  Qo.  7,b. 
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DECLARA-    ^iU  ^oi  subvert  the  mean  estates^  charges  or  interests, 
^'raES^^     unless  it  can  be  otherwise  proved,  that  by  a  certain  and 

' complete  agreement  of  the  parties,  the  assurance  was  had 

and  made  to  these  uses^. 

It  is  not  necessary  in  declaring  an  use,  if  there  be  a 
transmutation  of  possession,  to  use  the  word  "  use;"  any 
expression  by  which  the  mind  of  the  party  may  be  known, 
that  such  an  one  shall  have  the  land,  beingsufficient  ^» 

But  in  a  declaration  of  uses,  the  lands  ought  to  be  de- 
scribed in  the  same  manjxer,  and  with  as  mjich  minuteness, 
as  in  a  lease  or  grant,  for  as  land^  are  described  in  a  fine 
.or  recovery  only  by  the  number  of  messuages,  acres  of 
.araUe,  pasture,  &c.  in  the  same  manner  as  in  a  precipe 
.quodreddat,  it  is  proper  to  have  a  more  particular  de- 
scription in  the  deed  of  uses,  which  is  the  measure  that 
usually  guides  juries  in  ascertaining  the  estates  comprised 
ina&ie^.  And  there  are  many  instances  where  the  Court 
of  Common  Pleas  has  directed  the  description  of  lands 
in  a  fine  to  be  unended,  in  conformity  to  the  deed  of 
uses*.  '*Hence,"/>erctir.''  there  is  an  obvious  propriety  in 
connecting  the  description  in  the  fine  with'ihe  description 
in  the  deed^  there  is  also  an  advantage  in  stating  in  the 
deed  the  description  contained  in  the  fine." 
^  No  consideration  is  necessary  in  a  deed  to  lead  or  de- 

clare the  uses  of  a  fine  or  recovery;  although  in  the  case 
of  a  bargain  and  sale,  or  covenant  to  stand  seised  to  uses, 
we  have  seen  that  a  consideration  is  essential  ^  The 
reason  of  the  difference,  is  this,  *'  in  the  former  case,  (viz. 
that  of  a  declaration  of  uses),  the  estate  is  passed  com- 
pletely firom .  the^  grantor  or  donor,  without  the  aid  of  a 
court  of  equity ;  and  therefore  it  is  imn^terial  whether  the 

*  Countess   of  Rutland's  Raym.  290;  12  Mod.  162. 

dase,  sRep.  26;  Doumman's  *  1  Bro.  Ca.  in  Pari.  155. 

case,  gllep.  10,  11,  8ic.  *  Cru.  Uses,  111. 

^  Per  Holt,  Chief  Justice,  '  1  Inst.   123,  a,  n.  (8)j 

in  case  of  Jofies  v.  Morley,  i  Lord  Raym,  990. 
3  P.  Wmp.    209;    1    Lord 
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jue  declared  on  the  estate  is  ffratoitous  or  not,  it  being    declaua. 

.  .  TION  OF 

sufficient  that  the  grantee  or  donee  receives  it,  coij^led  USES. 
with  a  trust  or  use.  But  in  the  latter  case,  (vit,  that  of  a  ' 
bargain  and  sale,  or  covenant  to  stand  seised),  the  trans- 
action rests  in  covenant  or  agreement  between  the  cove- 
nantor or  bargainor  and  the  cestui  que  use,  and  if  the  co* 
venant  or  agreement  was  not  founded  on  the  consideration 
of  blood,  or  a  valuable  consideration,  such  as  marriage  or 
money,  our  courts  of  equity,  whick  till  the  27  Hen.  8, 
had  the  sole  cognizance  of  uses,  would  not  interpose  .to 
compel  the  performance.  In  fewer  words,  chancery  would 
enforce  uses  annexed  to  a  perfect  gift,  however  gratuitous 
they  might  be,  but  not  those  resting  on  a  naked  contract, 
without  even  so  much  as  the  consideration  of  blood  to 
maintain  them^'' 

And  it  is  to  be  observed,  that  a  deed  declaring  the 
uses  of  a  fine  or  recovery,  although  perfected,  may  never- 
theless be  altered  or  controlled  by  a  subsequent  deed  ^; 
but  a  second  deed  to  lead  the  uses  of  a  fine  or  recovery, 
must  be  executed  by  all  those  who  were  parties  to  the  first 
deed,  and  concerned  in  interest,  in  order  to  make  the  first 
deed  void ;  for  if  the  second  deed  be  only  executed  by 
some  of  the  parties  concerned  in  interest,  and  not  by  all  of 
them,  it  will  not  avoid  the  first  deed^  For  per  Lord 
Hardwicke,  in  the  case  of  Stapleton  v.  Stapletan  cited 
below, ''  though  it  is  true,  that  where  there  is  an  agree- 
ment to  suffer  a  recovery,  and  uses  are  declared,  if  the 
recovery  is  afterwards  suffered,  though  it  varies  in  point 
of  time  from  the  recovery  coveoanted  to  be  suffered,  yet 
if  there  is  no  subsequent  declaration  of  uses,  the  recovery 
wilf  enure  to  the  uses  so  declared ;  and  before  the  statute 
of  frauds,  if  the  deed  declaring  the  uses  had  not  been 


*  Co*  lit.  183,  ^  ^'  (S)*  159  $  Show.  P.*  C.  140, 

^  Vavasof's  case,    Dyer,  ^  Stapletan   v.  Stapleton, 

107,  b ;  Jones  v.  Morky,  1  1  Atk.  s ;  and  see  Fleetwood 

rd  Itaym.  987 ;  la  Mod*  v.  Templeman,  a  lb.  79. 
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DBCULRA-    ^asMed,  a  parol  decbupation  of  tiie  uses  would  have  been 
u^&        admitted ;  but  if  there  was  a  deed  deciaring  the  uses,  and 
■     the  recovery  was  sufered  accordinglyy  iStM,  would,  before 
die  statute,  ha^e  excluded  a  pared  declaratioci  of  new  uses. 
But  tfven  now  tiiere  may  be  a  subsequent  declaration  of 
.  other  ttses^  but  that  dctclaratioa  must  be  in  writing,  and 
such  a  new  declaration  of  uses  depends  upon  the  agree- 
ment of  tlie  parties ;  therefore,  tiiough  it  was  said  at  the 
bar,  duit  the  declaration  of  nsesi  rs  in  the  power  of  the 
tenaoit  in  taU,  and  that  he  may  diedare  new  uses,  i  take 
tNit  not  to  be  law ;  for  such  subsequent  declaration  of 
uses^must  be)^  M  the  parties  concerned  in  interest ;  and 
ia  the  case  of  the  Confess  if  Rutlandr',^'  his  lordship 
ebsenred>  ^  it  is  not  laid  down  that  iiie  tenant  in  tail 
may  declare  new  uses,  but  it  is  said,  whilst  it  is  directory 
only,  new  uses  may  be  declai^d^  and  the  meaning  of  that 
is,  that  as  the  new  uses  must  arise  out  of  the  agreement  of 
the  pSflTties,  the  parties  may  change  the  uses,  but  Aatmnst 
b$  done  by  the  mutual  consent  of  all  the  parties  con- 
cerned ia  interest;  if  not,  it  cannot  control  tie   first 
deolatution/' 

HI.  Of    TUB    CoHSTRUmOM   OF  BeCLAUATIONS    OF 

DSB^. 

BcFomz  the  statute  of  frauds  it  was  said  ih  SHette/s 
Case,  that  the  construction  of  devises,  and  of  estates  con- 
reyed  in  use,  was  the  same,  viz.  according  to  the  meaning 
6f  the  parties ' ;  and  in  a  case  reported  by  Croke,  the 
conrt  said,  that  a  declaration  of  uses  shouTd  be  expounded 
as  a  will  "*.  And  in  Carthew^i  report  of  the  case  of  Leigt 
1r.  Bfttce,  the  court  is  stated  to  have  said,  that  a  convey- 
ance by  way  of  use  hid  always  been  construed  like  a  wiO, 
with,  respect  te  th^  ioteplion  of  the  pastier  aid  w«a  aot 

'  1.  Ibid,  Mi,  a»  BliA.  se8. 
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up  t6  th<  strict  forms  of  zonrejtLnceB  At  common  law  \    D^f  j(itA. 


Bui  it  is  dbsetyMe,  tfaftt  shhoagh  tliis  case  i^  more  MIy        imM  ^ 

reported  by  Lord  Chief  Justice  Raymond  and  Si^eld  ^  — — •— 

yet  no  mention  is  made  by  those  reporters  of  the  couits 

having  laid  down  any  such  doctirine.    And  in  the  6ase  of 

Makepeace  ▼.  Fletcher'^,  a  limitation  in  a  ccrenax^  td  stao^d 

seised  to  the  u^  of  June  lie  daughter  of  the  cotenatttof, 

and  the  issme  of  her  body,  was  determined  to  pass  no  more 

than  an  estate  for  fife;  although  it  was  contended,  upon 

the  authority  of  the  case  of  Leigh  v.  6tace,  as  reported 

by  CartheW,  that  a  conveyance  by  Wdy  Of  use  should  be 

constnied  like  a  will,  and  therefore  that  Anne  took  an 

estate-tail.    Also  in  Ihe  case  of  Rigden  V.  VaUief,  wherer 

the  question  Was,  whether  in  a  coTtsnaitt  td  stand  seised, 

the  wards,  "  equally  to  be  divided,'^  created  a  tenancy  in 

common,  Lord  Hardwicke  is  reported  <  to  have  expressed 

himself,  that,  ^  it  is  objected  that  there  is  no  warrant  to 

construe  a  deed  to  uses,  as  to  tite  limitations  and  words  of 

it,  in  a  greater  latitude  than  a  conveyance  by  way  of  feo^ 

ment,  or  other  conveyance  at  common  law ;  and  that  if 

construed  in  a  different  manner,  it  would  cause  a  gteai  con- 

fttsion,  which  I  hold  to  be  true  in  general,  for  the  statute 

joining  the  estate  and  the  use  together,  it  becomes  one 

entire  conveyance,  by  force  of  tiie  statute,  and  the  wdrAr 

are  to  be  construed  thcf  same  way,  but  this  is  to  be  taken^ 

with  tsomc  restriction:  as  to  the  words  '  of  fimitatron  itf 

a  deed,'  they  are   to  be  sure  to  be  constm^  in  that 

maimet,  viz.  in  the  same  sense ;  but  where  diey  are  words' 

of  regvdation  or  modification  ot  Ae  estate,  aiMtnot  Words  of 

limitation,  I  think  there  is  no  harmin  giving'  them  greater 

latitwles  in  deeds  on  the  statute  at  uses  (^hich  AM  trusts 

at  common- law)  than  on  feoflfarenfs,  wM<A  are  strict  con- 

veyttices  at  common  law.''    This  ease  of  Rigden  t.  Vattier 

•  C^ttixi  343.  Holt,  668,  and  5  Mod  s66. 

•  a:  Lord  Raym.  tor ;  3        ^  Com.  Rep.  457. 
Salk.  337 ;  and  see  Reprl.       ^  a  Ves.  367. 
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].)ErLAR4-     is  also  reported  by  Atkyns,  by  whom  his  lordship  is  stated 
ys£S.        to  have  said,  "  it  would  be  very  iDOonvenient  to  construe 
-*-*—  a  covenant  to  stand  seised,  different  from  conveyances  at 
common  law,  but  here  are  words  of  regulation,  or  modifi* 
cation;  and  I  do  not  see  any  harm  in  giving  them  a 
reasonable  construction  to  answer  the  intention '."    So  in 
the  case  of  Goodtitk  v.  Stokes  %•  which  arose  in  the  Court 
of  King's  Bench,  two  years  after  the  case  of  Bigden  v.  VaU 
Uer,  it  was  determined,  upon  the  authority  of  Lord  Hard- 
wicke's  decree,  in  the  last-mentioned  case,  that  the  words 
''  equally  to  be  divided,"  in  a  deed  of  uses,  created  a  te- 
nancy in  common  ^      And,  observes  Mr.  Cruise  S  if  it 
should  be  estabhshed  that  conveyances  to  uses,  which 
are  now  become  the  common  assurances  of  the  reahOi 
were  to  be  constpjied  in  the  same  manner  as  .wills,  even 
with  respect  only  to  the  words  of  regulation  or  modification 
of  the  estate,  such  a  doctrine  would  in  some  degree  tend 
to  introduce  all  that  latitude  and  uncertainty  which  now 
prevail  in  the  construction  of  testamentary  dispositions. 
Of  this  .opinion  was  also  the  latQ  Mr.  Booth,  who  observes, 
that  "  if  deeds  of  uses  must  be  governed  by  the  sam^  rules 
as  prevail  in  the  construction. of' wilk,  then  a  limitation 
to  a  man's  ms^Ie  descendants,    or  >  male  children,  may 
create  an  estate-tail;   and  an  absolute  inheritance  may 
pass  by  a  lin^itation,  to  the  use  of  the  grantee  for  ever, 
which  will  produce  infinite  confusion^"    And  his  opinion 
appears  to  be  sai^ctioned  by  a  modem  determination  of 
the  Court  of  Chancery^. jki.  a  case  where,  in  a  marriage 
settlement,    lands  were  coi^veyed  to  trustees  .and  their 
heirs,  in  trust  to  permit  the  husband  and  his  assigns  to 
take  the  rents  and  profits  for  ninety-nine  years,  if  he  should 
so  long  live,  and  after  his  decease,  to  permit  the  wife  to 
tak^  tl;e  ^nts  and  profits  for  life,  and  after  the  decease  of 

'  3  Atk.  734.  *  See  Cru.  Uses,  60, 143. 

•  iW1Is.Rep.34i;Sayer'8        •  2  Cases  and  Opinions, 
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the  survivor  of  them,  upon  trust  to  permit  and  suffer  all    DfiCLABA- 
and  every  child  and  children  of  the  marriage,  to  take  the      ^^usES?^ 
rents,  issues  and  profits,  in  such  shares  as  the  husband  ' 

should  appoint ;  and  for  want  of  appointment,  "  in  trust 
to  permit  and  suffer  all  and  every  such  child  and  children, 
to  receive  and  take  the  rents,  issues  and  profits  of  the 
said  premises,  to  them  and  their  heirs  for  ever*.     And 
the  question  being,  whether  the  children  of  the  marriage 
took  as  joint-tenants  or  tenants  in  common,  the  father 
not  having  made  any  appointment.  Lord  Thurlow,  Chanc. 
decreed,  that  according  to  the  true  construction  of  the 
settlement,  the  estates  comprised  therein  'were  to  be  con- 
sidered as  settled  on  the  children  of  the  marriage  injoint-, 
tenancy,    subject  to  tjie  power  of  appointment.      And 
when,  on  a  re-hearing,  it  was  contended  that  the  children 
took  as  tenants  in  common,  upon  the  ground  that  deeds 
deriving  their  effect  from  the  statute  of  uses  ar$  to  be 
construed  according  to  the  intent  of  the  parties,  so  as  it 
be  not  contrary  to  law  (arid  the  case  of  Rigden  v.  Vallier 
was  cited  as  an  authority  in  point) ;  his  lordship  observed, 
thsCt  he  should  be  sorry  to  give  in  to  the  opinion,  that 
'^  deeds  to  uses,  in  the  nature  of  wills,  should  be  construed 
so  widely  as  wills  have  been ;  for  that  no  good  has  been 
done  by  the  wide  construction  of  wills."    And  his  lordship 
afterwards  said,  ^'  that  whether  the  settlement  was  to  be 
considered  as  a  conveyance  of  a  legal  estate,  or  a  deed  to 
uses,  it  would  make  no  difference,  and  that  he  therefore 
continued  of  His  former  opinion  J^. 

With  respect  to  deeds  made  prfor  to  a  fine  or  recovery,  Conrtrociion  of 
although  they  are  only  directory,  and  do  not  bind  the  weioffinwj&c 
estate  in  the  land  immediately,  yet  if  such  fihe  or  recovery 
be  afterwards  levied  or  suffered  according  to  the  deed, 
they  will  enure  to  the  uses  declared  in  such  prior  deed  : 
and  no  averment  wdl  now  be  admitted  to  the  contrary, 

*  Straiton  v.  Best,'  2  Bro.        ^  Cru.  Uses,  145. 
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DE^UilMc-  foveas  it  be  by  other  matter  in  writing  \  But  formerly^  in 
^Uti£^^  tl^e  case  ot  a  variance  between  the  deed  and  the  sub* 
I  ■  sequent  fine  or  recovery,  averments  might  have  been  made» 
that  the  fine  or  recovery  waa  intended  to  enure  to  a  dif- 
ferent use  from  that  declared  in  the  deed*  And  still, 
where  it  is  agreed  by  indenture  that  a  fine  shall  be  levied 
of  (pertain  lands,  by  the  name  of  a  certain  number  of  acres, 
to  particular  uses,  and  a  fine  is  levied  of  the  lands,  but 
there  is  some  difierence  in  the  number  of  acres,  or  the  fine 
is  levied  to  one  only  of  the  parties  mentioned  in  the  inden- 
tures, so  that  there  is  a  variance  between  the  indenture 
and  the  fine,  yet  an  averment  will  be  admitted  that  the 
fine  wa9  levied  to  the  use  of  the  indentures :  for  the  on* 
ginal  agreement  of  the  parties  was  declared  by  writing; 
and  although  there  be  some  small  variance  in  quantity, 
per9op,  time,  or  the  like,  yet  the  law,  which  in  common 
conveyances  hath  great  respect  and  regard  to  tlie  intent 
of  the  parties,  and  to  the  substance  and  efiect  of  their 
prigipal  agreement^  will  allow  of  an  averment  to  accord 
the  fine  and  the  indenture,  when  an  averment  is  made 
that  there  was  no  further  consideration  or  agreement,  but 
^at  the  fine  waa  levied  to  the  uses  contained  in  the  in^ 
denture  *". 

SMMid  decia-       ^^^  where  a  second  deed  to  lead  the  usea  of  a  fine  or 

ration  of  iit€s« 

recovery  is  executed  previous  to  such  fine  or  recovery,  by 
which  different  uses  are  declared  firom  those  contained  in 
the  first  indenture  j  and  the  fine  or  recovery  is  levied  or 
suffered  pursuant  to  the  second  indenture,  the  n9es  shall 
he  directed  by  (9uch  second  indenture «  for  as  both  dacla- 
^tions  are  ia  writing  and  under  seal,  and  mad^  between 
.  the  same  parties,  they  are  equally  authentic^  and  the  se- 
<^Qd  deed  being  presumed  to  be  founded  on  a  pew  agree-* 
loant,  ahaU  prevail  *. 

•  Countess  ofRtahnutn  Oa.  «  See  Jones   v.    Btsfky, 

5  Rep.  26,  a ;  Cro.  Jac.  29.  1  Lord  Raym.  aS; ;  1 2  Mod. 

^  idem.}  tor4CorwQlW%  ijd ;  SbQWt  Pari  Cl^  ^40. 
case,  2  Rep.  76,  a. 
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But  with  raqpect  to  deeds  made  subsequent  to  the  levy-    dbclahiu 
i^g  a  fiae  or  suffering  a  recovery,  it  was  formerly  doubted     '^^^m^ 
whether  they  would  operate  so  as  to  direct  the  uses  of  -«——«»- 
such  prior  fine  or  recovery*'.    Because  where  a  fine  was 
levied  or  a  recovery  suffered  without  consideration^  the  us^ 
of  the  land  immediately  r^ulted  back  to  the  original 
owner;  and  when  the  use  was  once  vested,  it  was  doubted 
whether  it  could  afterwards  be  revoked  by  a  subsequent 
declaration  or  agreement  ^.    But  afterwards,  such  a  sub^ 
sequent  declaration  was  adjudged  to  be  valic^  ^^d  suffi- 
cient to  declare  the  uses  of  the  fine  or  recovery^.    Thus, 
where  Peter  Vavasor  suffered  a  common  recovery^  and  a 
deed  was  afterwards  executed  by  him^  in  which  the  uses 
of  the  recovery  were  declared;  it  was  unanimously  re- 
solved, by  the  Court  of  Common  Pleas,  that  such  indenture 
subsequent  was  sufficient  to  direct  and  declare  the  uses 
of  the  precedent  recovery  against  the  said  Peter  Vavasor 
and  his  heirs ;  it  being  declared  by  the  deed,  that  the  true 
ii^tent  and  meaning  of  all  the  parties,  at  the  time  the  re- 
covery was  suffered,   was,   that  the  recoverors  should 
stand  seised  to  the  uses  therein  mentioned ;  against  which 
express  affirmation  and  declaration  by  deed  indented,  the 
said  Peter  Vavasor  or  his  heirs  should  never  be  admitted 
or  received  to  say,  that  no.  such  uses  were  declared  at  the 
time  of  the  said  recovery,  but  that  the  said  recovery,  not*  . 
withstanding  the  said  subsequent  declaration,  should  be 
construed  and  ac^udged  by  force  of  an  use,  implied  by 
opemtion  of  law,  to  be  to  the  use  of  the  said  Peter  and 
his  heirs.     And  that  the  declaration  by  the  said  deed  in* 
dented,  should  have  this  operation  in  law  t^^st  the  said 
Peter  and  his  heirs,  that  there  was  a  present,  certain,  and 
complete  agreement  and  declaration  of  the  said  uses  at 
the  time  of  the  recovery,  for  so  the  indenture  expressly 
purports,  and  this  stood  upon  good  and  apparent  reason, 

.  *  g  Rep.  8,  b.  9,  b.  '  Downnuttin  case,  9  Co.  7. 

*  Qru.  Uses,  i2g»  148. 
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PBCLARA.    for  inftflmuch  as  Peter  and  his  heira  were  only  to  take  ad- 
VSES.        vantage  for  want  of  a  declaration  of  uses,  reason  required 

.'.'  that  the  declaration  of  the  said  Peter  by  his  deed  indent- 

ed, shonld  stand  against  him  and  his  heirs  '.  But  it  was 
also  resolyed  by  the  Judges  in  this  case,  that  where  there 
is  an  indenture  subsequent,  declaring  the  uses  of  a  prior 
recovery,  an  averment  may  be  made,  that  other  uses  than 
those  contained  in  such  indenture,  W0re  expressed  and 
limited  before  and  at  the  time  of  the  recovery,  and  that 
in  this  case  Peter  Vavasor  had,  ftfter  the  recovery  was 
suffered,  cobveyed  or  charged  the  lands,  (which  convey- 
ance or  charge  would  be  defeated  and  annulled  by  the 
subsequent  declaration),  there  such  subsequent  declaration 
should  not,  of  itself,  subvert  the  mesne  conveyance  or 
charge,  unless  it  could  otherwise  be  proved  that,  by  the 
certain  and  complete  agreement  of  the  parties,  the  reco- 
very was  had  to  such  uses ;  for,  by  judgment  of  law,  such 
declaration  subsequent  shall  be  sufficient  only,  where  no 
other  certain  and  complete  declaration  or  limitation  of 
any  other  use,  either  at  the  time  or  before  the  recoveiy, 
was  made,  or  any  mesne  estate  or  interest  was  vested^. 

Also  a  deed  subsequent  to  a  recovery,  declaring  the  nses 
'  thereof,  may  bq  controlled  by  a  posterior  deed  of  the 
same  kind*  Thus,-  where  a  feme  sole,  having  land  by 
descent  from  her  father,  suffered  a  common  recovery,  and 
afterwards  willed  and  granted  by  indenture  between  her 
and  one  A.  B.  whom  she  intended  to  marry,  that  imme- 
diately after  the  solemnization  of  the  marriage,  the  reco- 
verors,  their  heirs  and  assigns,  should  stand  and  be  seised 
to  the  use  of  the  said  husband  and  wife,  and  of  their  heirs 
for  ever,  and  to  no  other  use.  The  marriage  took  effect^ 
and  afterwards  the  recoverors  having  notice  of  the  inden- 
ture and  marriage,  executed  by  deed  an  estate  to  the 
husband  and  wife,  and  to  their  heirs  in  fee.  And  then 
the  husband  and  wife  by  indenture  made  between  them 

«  lhwnnum'%  case,  9  Rep.  7.       *  9  Rep.  10,  b.  11,  a. 
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and  the  beir  of  the  wife  on  the  part  of  her  father,  reciting 
that  inasmuch  as  the  land  came  to  her  by  her  father,  and 
as  she  had  no  issue  of  her  body,  notwithstanding  the  pnr^ 
port  of  the  indenture  and  conveyance  aforesaid,  the  true 
intent  was,  that  the  issue  of  the  body  of  the  wife  should 
inherit  the  land,  and  for  default  thereof,  her  next  right 
heirs:  it  was  accordingly  by  the  same  indenture  fully  con- 
cluded, bargained  and  agreed  for  them  and  their  heirs,  that 
the  husband  and  wife  in  future  should  stand  and  be  seised 
thereof  to  the  use  of  themselves  in  special  tail,  remainder 
to  the  right  heirs  of  the  wife.  Upon  the  death  of  the  hus- 
band, who  survived  the  wife,  a  question  arose  on  a  special 
verdict,  whether  the  heir  of  the  husband,  or  the  heir  of  the 
wife,  was  entitled  to  the  land ;  and  it  was  resolved  by  all 
the  Judges  of  the  Court  of  Common  Pleas,  for  the  heirs  of 
the  wife,  because  they  held  that  the  first  indenture  was 
corrected  by  the  second  K 

And  in  conformity  to  the  doctrines  established  by  those 
cases,  a  deed  was  held  to  be  a  good  declaration  of  the 
uses  of  a  fine,  which  had  been  levied  four  years  before, 
the  deed  expressing  a  declaration  of  the  uses  of  all  fines, 
whether  already  or  thereafter  to  be  levied  K 
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OF  AN  APPOimMENT  OF  USES. 

1  HE  only  species  of  assurance  which  remains  to  be  con- 
sidered as  deriving  its  effect  from  the  statute  of  uses,  is 
that  of  appointment. 

^Vavasor's    case,    Dyer,    Trusts,  179;  Cm.  Uses,  i«8. 
307,  b;    see  also  Bacon's        ^  ButheU  v.  Bushell,  11 
Abr.Uses  and  Trusts,  (E) ; 
and  see  1  Saund.  Uses  and 


Mod.  196;  Holt.  Rep.  733. 
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APPOINT-  CouveyaMe«  by  appointment  of  uses,  owing  to  thf 
gr^at  frequency  of  powers  of  appointment  and  revocation 
contained  in  maxriage  settlements,  and  the  form  of  limiti^ 
tion  recently  introduced  for  the  prevention  of  dower,  are 
now  to  be  reckoned  amongst  the  most  common  assurances 
in  use ;  and  claim,  therefore,  the  student's  very  particular 
attention.  But  as  this  mode  of  conveyance  derives  its 
efiBcacy  firom  the  power  upon  which  it  is  made,  it  will  be 
proper,  previously  to  the  instrument  of  appointmrat  itself^ 
to  consider  the  nature  and  general  doctrine  of  Powsas  *» 
The  subject  of  the  present  chapter  will  therefore  be 
divided  into,  '       . 

I.  The  Nature  ani^  Oeioin  o!p  Powers  ot  Ap<- 

POmTMBNT. 

IL  By  whom  ak  Appoiktment  hay  »s  mabe  itr 

PURSUANCE  OF  A  PoWER. 

III.  To  whom  such  Appointment  may  be  made. 

IV.  The  Manner  in  which  it  must  be  made,  in 

RESPECT  of  external  FoRM. 

V.  Its  Operation  and  Construction  when  made. 

VI.  The  Means  by  which  it  may  be  revoked,  de- 
feated^ or  varied. 


I.  Of  the  Nature  and  Origin  of  Powers  of 

Appointment. 

The  principles  upon  which  the  alienation  of  real  pro- 
perty at  the  common  law  was  founded^  and  the  mode  of 
effecting  it  by  feoffment  and  livery  of  seisin,  did  not  admit 
of  the  annexing  to  the  conveyance  a  power  of  revocation 
or  appointment ;  for  it  not  only  seemed  repugaant  that  a 
man,  after  giving  an  estate  absolutely  to  another,  should 
yet  reserve  to  himself  2l  liberty  to  recal  it  from  the  grantee 
at  pleasure ;  or  to  determine  it,  and  create  a  new  estate  to 
another  without  a  new  liveiy,  but  it  was  also  inconsistent 
with  that  public  notoiiaty  whidi  the  policy  of  our  ances- 
tors deemed  a  necessary  circumstance  in  the  alienation  d 

*  Tracts,  86. 
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properly  \  The  oaly  metns^  therefore,  which  our  anceetoiia    afposvt- 

bad  of  retainbg  any  authority  over  real  property,  tiler      ^^*^' 

they  had  once  alienated  it,  was,  by  anneziiig  a  condition 

to  the  feofimenty  that  on  the  tender  of  a  certain  enm  of 

noneyi  or  the  performance  of  some  other  thing  by  the 

alienor  to  the  aUenee  or  his  heirs,  the  alienor  should  hav^e 

a  right  of  re-entiy ;  by  which  means  the  land^  which  was 

divested  out  of  the  alienor  by  the  livery  of  seisin,  was, 

by  a  performance  of  the  condition  and  re-entry,  revested 

ia  bim  as  of  his  original  estate.    But  when  the  doctrine 

of  uses  was  intro4uced,  this  difficulty  no  longer  subsisted; 

foil  though  such  a  shifting  of  estates  was  repugnant  to 

tha  nature  of  common  law  conveyances,  yet  it  was  per^ 

fectly  agreeable  to  the  nature  and  intent  of  an  equitable 

usei  whicb  had  for  its  main  object,   the  enaUing  the 

owners  of  real  property  to  dispose  of  their  estates  in  any 

manner  most  agreeable  to  themselves. 

I^is  distinction  between  an  equitable  use  and  a  legal  Origfai. 
estate  may  be  illustrated  by  considering  the  nature  of  an 
estate  in  land  at  common  law,  ap  opposed  to  that  of  an 
use  in  equity.  Land  being  a  solid  substantive,  standing 
of  itself  without  any  dependence  on  any  thing  else,  the 
possession  of  it  was  transferrible  from  one  to  another  by 
the  visible  symbolical  act  of  livery  only :  the  most  durable 
ioterest  in  it  was  a  fee-simple :  when  this  interest  was  de- 
stroyed by  a  condition,  the  possession  of  the  land  was, 
upon  entry,  re-vested  in  the  original  owner,  and  could  net 
pass  out  of  him  again  without  a  new  livery.  But  an  us^ 
was  an  accident  attaching  upon  the  legal  possession,  and 
built  upon  it  by  civil  equity*  Its  wence  was  no  more 
than  a  confidence  repdsed  in  him  who  had  the  possession ; 
to  this  ejSTect,  namely,  that  so  long  as  that  possession 
centinued,  he  should  admit  the  feoffor  to  take  the  profits^ 
«ul  ahonld  mahe  such  estates  as  the  feofibr  required.  That 
designation  of  property,  then,  which  we  eall  a 


^  60.  Lit.  t97,a;aBdeee    a.  (1))  aSam[id.Use8,i,fti; 
Go,    Lit.   t7i,  b,   34^,  b,    Cru.  Uses,  1 78. 
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APPOmt«    of  an  use,  is  no  more  than  the  direction  of  a  trust,  pre* 
scribed  by  the  feoffor  to  the  feoffee,  which  direction  might 
be  subjected  to  such  conditions  and  limitations  as  the 
donor  pleased:  and  the  donee  was  bound,  in  equity ,  to 
perform  the  trust  according  to  these  directionsi  so  long  as 
the  possession  remained  with  him.     Hence  it  followed, 
that  the  feoffor  might  limit  an  use  in  fee-simple  to  one, 
upon  condition  or  limitation,  and  after  the  determination 
of  that  use,  to  another ;  all  which  limitations  were  per- 
formable  by  the  donee,  because  the  possession  which  he 
had  received,  subject  to  the  trust,  remained  in  hiin  unde- 
termined :  and  if  the  donor  or  feoffor  could  not  have  limited 
a  foture  use  upon  the  determination  of  the  first,  the  donee 
or  feoffee  would  have  retained  the  possession  without  any 
trust,  which  would  have  been  contrary  to  equity  and  con- 
science. The  principle  then  upon  which  uses  were  founded, 
being  that  the  donee  of  an  estate,  accepting  it  upon  a  con- 
fidence, was  bound  in  conscience  strictly  to  pursue  the 
directions  of  his  donor,  the  operation  upon  the  conscience 
of  the  donee  was  the  same,  whether  the  stipulation  was 
to  permit  the  donor  to  recal  the  estate  back  to  himself  at 
pleasure,  or  for  the  donee  to  hold  it  in  trust  for  others 
named  in  the  original  conveyance,  or  in  trust  for  persons  at 
the  future  appointment  or  nomination  of  the  donor.  These 
powers,  therefore,  were  originally  mere  modifications  of 
uses,  taking  effect  as  directions  to  trustees,  which  bound 
their  consciences,  and  which  they  were  compellable,  in  a 
court  of  equity,  to  perform.    And*  this  mode  of  conveyance 
was  preferable  to  that  by  way  of  condition,  because  if| 
in  the  latter  case,  the  condition  were  to  be  broken,  the 
heir  only  could  take  advantage  of  it,  which  would  frustrate 
the  intelit  of  the  feoffor ;  whereas,  inf  the  former  case,  a 
court  of  equity  compelled  a  strict  perfonnance  of  the 
trust  in  favour  *of  any  person  nominated  by  the  donor 
to  take  the    beneficial  interest.     Now,    though  these 
powers,  as  modifications  of  uses,  were  acted  upon  by  the 
37  Hen.  8,  for  transferring  uses  into  possession,  and,  by 
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the  operation  of  tbat.Btatute,  all  that  was  equitable  iu  them     appoint- 
was  transferred  into  a  legal  estate ;  yet  that  statute  made  no      ^  ^^' 
alteration  as  to  the  essential  distinctions  before  mentioned 
between  the  use^  and  possession  ( i ). 

Powers^  when  considered  with  relation  to  the  donee,  Different  kinds 
oiay,  in  respect  of  their  different  operations,  be  esteemed  "^f^^^^u^ 
as  of  two  distinct  kinds :  namely,  as  restraining  powers, 
or,  as  enabling  powers.  Restraining  powers  are,  when 
the  owner  of  an  estate  conveys  it  to  trustees,  reserving  a 
power  to  himself  to  revoke,  alter,  enlarge,  or  diminish  the 
trusts  declared  in  the  deed,  which  power  is  reserved  to 
be  executed  under  particular  circumstances  only,  and  undpr 
certain  restrictions  i  and  it  is  called  a  restraining, jfowet, 
because  the  owner  of  the  land,  who  might  alienate  it  by 


(i)  This  will  be  evident  from  considering  the  words  ,and 
inteat  of  the  statute.  The  words  of  the  statute  we  have 
seen  effected  three  things.  First,  they  transferred  the 
possession  to  the  use,  it  they  found  a  seisin  to  the  use ; 
secondly,  they  transferred  a  possei^on  in  the  estate  of  the 
use;  thirdly,  they  blended  that  possession  with  the  qualityj 
form,  and  condition  of  the  use :  by  these  effects  no  alter- 
ation whatever  was  made  in  the  limiting  of  an  use,  but  that 
remained  as  it  was  before  the  statute.  The  intent  of  the 
statute  was  to  remedy  the  mischiefs  recited  m  the  pre- 
amble, which  were  Jrauds  and  wrongs  that  fell  upon  the 
king  and  others  by  the  disjunction  of  the  use  and  the 
possession,  and  these  are  remedied  as  soon  as  the  possession 
18  added  to  the  future  use,  as  at  present r-foi!  iu  both" re- 
spects, cestui  que  use  h^  tbepossessipn  tp  forfeit,  change, 
and  encumber.  No  alteration  then  of  the  common  law  in 
the  raising  or  limiting  of  present  or  futurfe  uses  being  made 
by  the  stfitute  of  27  Hen.  8,  but  uses  remaining,'  as'fio 
these  points,  ^iff^^^i^t  from  possessions,  as.they  were  be- 
fore the  statute  ;  they,  being  from  their  pliability  so  much 
more  convenient  foe  the  purposes  of  society  ihan  conveyr 
abces  at  common  law,  came  into  general  use  and  fashion ; 
akid  these  powers  of  revocation'and  af^poiAfment,  of  course, 
came  into  fashion  likewise :  for,  after,  the  statute,  as  be^ 
fore,  the  performance  and  execution  of  the  power  trans- 
ferred the  estate  to  the  new  uses,  or  re-vested  the  estate'  in 
him  that  created  the  power  without  any  re-entry ;  which  no 
common  law  conveyance  could  effect.  See  Pow.  Pow..  5. : 
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jtPPOiMT-  foifmode  of  legdcbnveyance,  resting  hiinself  from  alieh- 
^^^^^'  ating  it  by  any  other  means,  or  imder  any  other  circum- 
stances  than  those  prescribed  to  himself  by  the  terms  of 
the  power. .  Enabling  powers  are  those  which  confer  upon 
persons,  not  seised  of  the  fee,  the  right  of  creating  in- 
terests to  take  effect  ont  of  it  which  could  not  be  done  by 
ilie  particular  tenant  of  donee  of  the  power,  unless  by 
virtue  of  such  delegated  authority;  these,  therefore,  con- 
ferring the  right  of  creating  interests,  to  take  effect  out 
of  estates  which  are  not  vested  in  the  persons  having  power 
to  create  such  interests,  are  called  enabling  powers;  in 
this  sense,  a  power  reserved  to  a  man  as  tenant  for  life  in 
an  estate  moving  from  himseff,  but  settled  in  strict  settle- 
ment  upon  the  consideration  of  marriage  or  other  valuable 
consideration,  is  an  enabling  power ;  for  those,  who  claim 
by  vtrtue  of  mch  seMement,  are,  in  conteniplation  of  law, 
the  owners:  of  the  estate,  and  the  tenant  for  life  is  to  be 
viewed  merely  as  a  particular  tenant,  exercising  a  power 
vwBted  in  faua  by  the  tenement,  wfaicb  ig>  valid  «o/tn^  oaly 
a»  amthorized  by  such  settlement. 

These  may  again  be  divided  into  powers  relative,  and  col- 
IdtenU  powers.  Relative  powers,  or  powers  rebUmg  to 
tiie  land  over  ^hich  they  are  to  be  exercised,  are  th^se 
which  are  reserved  to  the  owner  of  the  land,  or  to  a  person 
deriving,  under  the  instruzaent  creating  tb^-powery  either  a 
present  or  future  estate  or  interest  in  the  ladd^  Coi^ 
lateral  powers  are  those  whicb  are  given  to  mere  strangers, 
that  is  to  say,  to  persons  who  were  not  owners  of  the  land 
•ft  the  exeeiUion  of  the  insttuflnent  creating  the  power^and 
who  do  not  take  und^rt  either  a  present  or  fliture  estate 
or  interest  in  ttie  land,  these  being  collateral  to  and  not 
derived  out  of  any  estate  in  tha  land  ovev^w^iieli  they  an 
to-  hr  eooeittieed^  An  inttance  of  a  collateral  poi^er  ki 
.vAei«po#eny  of  6ale,  exchange',  &c.  are*  given  to  trusteei 
in  a  marriage  settlement  %  or  wHereaf  cetto'^^ifettiVdaviMi 

<ebvLi«.9f9,^B^fi^;ciiiKi;    ^wa. 
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dial  his  feofR«s  shall  sell  his  lands :  here  the  power  to  sell     APPOINT- 

is  mathf  collateral  to  the  right  in  the  land ;  for  the  feoffees  L. 

ate  strangers  and  take  no  interest  m  the  land  itself,  but  are 
hmly  empowered  to  sell  or  dispose  of  an  interest  out  of 
llie  land^.    Again,  if  there  be  a  feoffment  in  fee  by  A.  to 
dfrers  uses,  with  prcfcisoy  that,  if  B.  shall  revoke  them, 
tite  uses  shaB  cease,  A  has  no  interest  ia  the  estate,  sub- 
jected to  his  power,  nor  can  gain  any  by  revoking  or  not 
revoking ;  and,  consequently,  the  person  in  whose  favour 
he  executes  die  power,  or  who  eventually  benefits  by  his 
execution  of  the  power,  takes  nothing  fh)m  the  donee  of 
the  power ;  whatever  interest  accrues  to  him,  is  derived 
soely  fhmx  the  author  of  the  power,  and  in  no  shape  from 
him  who  executes  it. 

And  as  powers  relating  to  the  land  are  a  part  of  the 
ownership  of  the  donee,  they  are  fiberally  construed  to 
eflbctuate  tiie  intent ;  but  collateral  powers  being  given  to 
mene  strangers,  and  giving  a  bare  authority  only,  are 
stricitly  construed  within  the  words  of  the  power '. 

Colhiteral  powers  may  moreover  be  either  general  or 
special.  General;  as  where  I>,  possessed  of  a  term  for 
years  during  the  Kfe  of  B,  devised  that  if  M,  should  die. 
Iking  B,  then  M.  should  have  power,  before  her  death, 
to  grant  an  Annuity  to  any  person  she  should  nominate,  and 
to  dharge  the  term  therewith ^  Special;  as  where  A,  de- 
vised lands  anli*  tenements  to  his  wife  for  life,  and  then  to 
be  at  her  disposal,  provided  diat  she  disposed  of  the  same, 
after  her  death,  to  any  of  her  children. — ^The  latter  of  these 
are,  for  distinction,  called  powers  of  specification  K 

Iliellttiipe  powers,  or  powers  relating  to  Ae  land,  are 
Aiose  Which  lire  given  or  reserved  to  some  person  having 
an  estate  or  interest  in  the  Tand  oVer  which  they  are  given, 

*  I'lU^b.  1^11,  1^  ^  Dighton  v^   XomBnmn, 

!  Cowp.  Rep.  aft;  Comyns,  194  j  »  S*Ik.  djg, 

^  J^^S^^  «t,v.  Jfai/^,    S.  c. ;  and  see  Cteter,  n^. 
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APPOINT,     and  thesQ  may  be  either  appendant,  i.  e.  aimexed  to  the 

''      estate  in  the  land,  or  in  gross.    Powers  are  said  to  be 

annexed  to  the  land  where  the  donee  has  an  estate  in 
the  land  out  of  which  the  estate  to  be'  created  by  the 
power  is  to  take  effect  in  possession  during  the  continuance 
of  the  estate  to  which  the'power  is  annexed '^^   Of  this  sort 
is  the  power  frequently, given*in  settlements  to  tenants  tor 
Ufe,  when  respectively  in  possession,  to  make  leajses  for  one- 
and-twenty  years,  or  tliree  lives,  or  the  like.    So  where  a 
power  is  given  to  a  jointress,  by  her  marriage  settlement, 
to  make  leases  for  twenty-one  years  ik  possessionK    So 
where  a  man  covenants  to  levy  a  fine  to  the  use  of  himself 
for  life,  with  remainder  to  his  son  in  tail,  remainder  over; 
with  a  proviso  in  the  indenture,  that,  if  he  grant,  bargain 
or  sell  the  land  to  another,  or  appoint  other  uses,  it  shall 
enure  to  such  uses,  and  a  fine  be  levied  accordingly";  for 
these  powers  npt  only  operate  in  the  nature  of  emoluments 
.  to  the  estate  of  the  donee;  but  are  also  appurtenant,  or 
annexed  to  his  estate ;  and,  when  created,  are  to  be  exe- 
cuted out  of,  and  must  be  concurrent  with,  and  have  their 
being  and  continuance,  (at  least  for  some  part),  out  of  the 
estate  for  life,  or  other  estate  of  the  done6. 

« 

Powers  in  gross  are,  where  the  person  to  whom  they 
are  given  has  an  estate  in  the  land,  but  the  estate  to  be 
created  under  or  by  virtue  of  the  power  is  not  to  take 
effect  until  after  the  determination  of  the  estate  to  which 
it  relates  \  This  power  in  gross  may  either  be  vested  in 
a  person  having  a  particular  estate  preceding  the  power, 
but  of  which  the  power  is  independent ;  (as,  where<a  tenant 
for  life  of  an  estate  settled  by  a  stranger  has  power  to 
make  an  estate  which  is  not  to  begin  until  after  his 
own  estate  be  determined ;  as  a  power  to  make  a  jointure, 
or  limit  a  term  to  commence  in  possession  after  the  death 

k  Hard.  415;  Co.  Lit  *  Smg^Y.nirtan,8itW. 
34a,b,n.(i).  Jones,  393. 

'  3  Salk.  970.  *  Hard.  415;  Co.  lit  343, 


*  Hard.  415;  Co.  lit  343, 
b,n.(i)9  Sagd.Pow.  0.1,8.5. 
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of  the  tenant  for  life  *0 ;  or  which  may  be  reserved  by  the     ATPOIOT. 
owner  of  the  estate  to  himself,  by  way  of  power  to  take  ^ 

effect  out  of  a  settlement;  (as,  where  a  man,  seised  in 
fee,  or  in  tail,  doth  by  fine  settle  his  lands  to  the  use  of 
himself  for  life,  reserving  therein  a  power  to  create  an 
estate  by  lease  or  otherwise,  to  commence  after  his  death, 
for  the  raising  money  for  younger  children's  portions,  or 
for  securing  a  jointure) :  and  these  powers  are  called 
powers  in  gross,  because  the  estate  or  interest  of  the  party, 
who  is  to  execute  them,  is  noi  affected  by  them.  Powers 
appendant,  and  in  gross,  are  also  sometimes  called  powers 
with  an  interest;  because,  although  the  estates  raised  ^ 
imder  such  powers  take  effect  out  of  t fie  estate  of  the  ori- 
ginal creator  of  the  power,  yet  the  donee  of  the  power  has 
an  interest  in  the  estate  as  well  as  in  the  exercise  of  the 
power'  ;  either,  if  it  be  a  restraining  power,  as  a  power  of 
revocation  to  re-vest  the  estate  in  himself,  8cc.  or  if  it  be 
an  enabling  power,  to  transfer  the  estate ;  or  destroy  such 
power  by  fine,  feoffment  or  otherwise;  therefore  the  person 
to  whom  it  is  limited,  is,  in  law,  considered  as  coming  in 
under  him  who  executes  the  power ;  and,  in  such  case,  he 
who  gives  operation  to  and  limits  the  use  is  looked  upon  as  the 
donor,  and  therefore  his  power  is  not  considered  as  merely 

collateral,  but  savours  (as  it  is  said  in  the  pithy  language 

• 

of  antiquity,)  of  the  estate  and  interest  in  the  land  ^.  And 
a  power  may  be  so  circumstanced,  with  relation  to  the 
land  upon  which  it  is  to  operate,  that,  as  4,0  one  estate  in 
such  lands,  it  may  take  effect  as  a  power  in  gross,  and,  as 
to  another,  as  a  power  appendant :  thus,  where  lands  are 
settled  by  A,  to  the  use  of  himself  for  life,  with  power  to 
make  a  jointire ;  and  also  leases  for  years,  to  commence 
after  his  death,  for  raising  younger  childrens  portions,  with 
remainder  over  in  tail,  reversion  in  fee  in  himself:  here, 

•  Edwards  v.  Slater,  Hard.     -  '  Digges's  Ca,  i  Rep.  1 74. 
410.  ^  Hard.  415. 
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the  power  to  make. leases,  is  a  power  in  gross  as  to  the  re- 
mainder in  tail,  but  appendant  as  to  the  reversion  in  fee  ^ 


¥eme  isoTert. 


II.  By  whom  an  Appointment,  in  pursxjance  of  a 

POWEB,  may  be  made. 

All  powers,  as  well  those  which  are  collateral  as  those 
which  are  relative,  take  effect,  we  have  observed,  out  of 
the  estate  vested  in  the  creator  of  the  power;  and  their 
legal  operation  is  by  authority  of  the  instrument  which 
gives  the  power,  and  not  of  the  instrument  by  which  it  is 
executed*.    Hence  it  follows,  that  the  incapacities  which 
-subsist  respecting  the  disposition  of  legal  estates  by  femes 
covert,  infants,  8cc.  do  not  in  all  cases  hold  in  respect  to 
the  execution  of  powers  of  appointment.    For  as  the  ap* 
pointee  takes  the  estate  by  the  instrument  in  which  the 
power  is  reserved,  and  not  by  the  deed  by  which  the  power 
is  executed,  he  derives  no  interest  from  the  appointor,  who 
is  merely  an  instrument,  by  means  of  whom  the  intent  of 
ihe  person  conferring  the  power  is  carried  into  effect;  and 
it  is  therefore  immaterial  whether  the  appointor  is  such 
a  person  as  is  capable  sui  juris  of  holding  or  conveying 
such  an  estate  or  not. 

Thus  though  it  has  been  seen  in  various  parts  of  the 
present  work,  that  at  common  law  a  feme  covert  has  no 
disposing  power  over  her  possessions,  yet  as  this  disability 
arises  solely  from  the  solicitation  which  the  law  takes  to 
protect  her  interest  from  any  undue  influence  which  might 
be  exercised  over  it  by  her  husband,  and  not  as  in  the  case 
of  an  infant,  to  any  supposed  incapacity  of  mind  or  voli- 
tion; yet  even  at  the  common  law  she  waa  allowed  to 
execute  a  power  or  authority  which  she  was  to  exercise 
merely  as  a  ministerial  act,   without  parting  with  any 

^  Edwards  Y.  Slater, Rwtd.    6  Rep.  17,  b;   sVes.  78;  « 
4^0.  Atk.568;  Oomyns,  497. 

*  Sir  Edward  Clere^s  c&sCf 
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interest  in  the  thing  appointed  * ;  and  the  eoturts  of  equity  AJ^C^Int. 
will  give  effect  to  any  voluntary  demonstration  of  her  desire 
to  exercise  an  ownership  over  her  estates  or  interests,  in  > 
all  cases  where  snch  a  power  has  ^  been  reserved  to  her, 
and  where,  by  a  strict  observance  of  the  forms  previously 
prescribed,  to  attend  such  disposition,  it  appears  to  be 
her  own  deliberate  act,  and  not  the  effect  of  surprise  or 
aeddent. 

Thus,  where  the  power  is  simply  collateral  to  the  estate, 
it  is  agreed  that  a  femjt  cowrt  may  execute  it,  notwith- 
standing that,  at  the  time  it  was  delegated  to  her,  she  was 
sole ;  for,  whenever  she  executes  the  power,  the  cestui  que 
use  of  the  power  does  not  derive  any  interest  from  the 
donee  of  the  power,  (who  is  merely  an  instrument,  or  con- 
duit-pipe to  carry  into  execution  the  intent  of  the  donor  of 
the  power,)  but  is  in  immediately  by  and  under  the  instru- 
ment creating  the  power,  unaffected  by  any  intervening 
acts  of  such  donee.  Thus,  where  A.  seised  of  a  messuage 
in  fee,  devised  it  to  his  wife,  to  dispose  of  at  her  will  and' 
pleasure,  and  to  give  to  9uch  of  his  sans  as  she  thought 
best".  The  wife  married  a  second,  husband,  and  then 
executed  the  power  vested  in  her,  by'feoffioient  to  the 
second  son  of  the  devisor;  and  the  court  agreed  unam- 
monsly,  that  the  act  of  the  wife  was  good,  notwithstanding 
the  coverture. 

So  where  a  person  conveyed  lands  to  trustees  to  the  use 
of  his  wife  for  life  (after  his  decease),  with  a  power  for  his 
wife  to  grant  leases ;  and  after  the  husband's  death  she  mar- 
ried again  and  demised  the  lands,  it  was  held' to  be  a  good 
execution  of  the  power,  notwithstanding  her  coverture ;  for 
the  court  said,  the  estate  of  the  lessee  was  not  derived 
from  ibe  lessor,  but  arose  out  of  the  estate  of  the  trustees 
to  nses^. 

^Seeilnst.  ii2,a,  n.(6);  137;  Noy,  80;  Latch.  11, 

GoodUi  V.  Brigham,  1  Bos.  39, 135. 

8c  PnL  19a.  ''  Bmfl^   v.    Warburton, 

*X>ome/v.  176%,  W  Jones,  Com.  Rep.  494. 
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AFPOIKT*    •    So  where  a  oiaa  devised  his  freehold  lands,  SCc»  to  hift 
wife  for  life^  and  then  to  be  at  her  disposal,  provided  that 
she  disposed  of  the  same  after  her  death  to  any  of  her  chil- 
dren "*.    The  wife,  having  issue  by  the  testator,  a  son  and 
a  daughter,  married  again,  and  executed  the  power  ia 
favour  of  her  daughter*     Upon  its  being  questioned  whe- 
ther the  wife  took  an  estate  or  a  naked  power  only  by  the 
will,  and,  if  a  power  onlyy  whether  her  coverture  rendered 
her  incapable  of  executing  it?    the  court  were  unani* 
raously  of  opinion  that  the  wife  had,  under  the  will,  an 
estate  for  life  only,  with  a  power  of  speaficaiion  simply 
.collateral  4  and  that  the  power  was  well  executed,  notwitb- 
rStanding  the  coverture. 

And  though  the  power  be  appendant  or  in  gross,  and 
't))e  donee  be  a  feme  sole,  the  better  opinion  seems  to  be 
that  she  will  not,  by  her  subsequent  marriage,  render  her- 
self incapable  of  executing  the  power;  she  being,  as  to 
.  her  interest  in  the  power,  considered,  in  equity,  as  a  feme 
-  sole  '.     And  it  was  determined  by  Lord  Chancellor  King, 
that  a  feme  covert  might  exercise  a  power  oC  ifppointment 
.-of  her  own  estate;  which, />er  Hardwicke,  Chancellor,  is 
.  the  common  case,  where  a  power  is  given  to  a  woman, 
4:enant  for  life,  to  execute  leases  ^.    And  where  lands  on  a 
-marriage  were  settled,  with  a  proviso  that  it  should  be 
lawful  for  the  wife  to  demise  the  premises  [n  such  manner 
as  tenant  in  tail  might  do  by  the  statute  32  Hen.  6': 
the  wife  on  surviving  her  husband,  and  marrying  again, 
demised  the  premises  conformably  to  the   power ;  and 
it  was  held  that  it  was  a  good  execution  of  the  pow^r,  npt- 
.withstanding  the  coverture ;  and  that  no  fine  was  neces- 

^  Dighton   V.  Tomlinson,        «  Hafris  v.  Grtheim,  1  Rol 
.  'Comyns,  1^;  S.  C.  Sajk.    Abr.  sag,  pi.  1 3 ;:  S.  C.  s  lb. 
239;  Lucas,  31.  71  ;  vide    247,01,6. 
1  P.  W.  154,  his  argument        y  Merle  v.  Greenbank,  3 
rin  S.  C, :  et  vide  Gibbon$  v.  .  Atk<  712. 
JkfoM&wi,  Finch,  346;  3  Leon.        •  Bayley   v.    Warfmrton, 
.71,  pi.  \o%\€t  lief e\.  Sat'    Comyns,  494. 
Jingstan^,  iMod.  Hep.  189.  ./*  ,    . 


sary;  fbt  tbe  estate  of  the  lessees  was  not  derived  from     Anonxr^ 
the  tessorsy  but  arose  out  of  the  estate  of  the  feoffees  or    ..............^ 

releasees  named  in  the  original  settlement :  and  that,  there-- 
fore,  nothing  more  was  fequisite  to  the  raising  an. estate 
to  the  lessee,  than  what  was  required  by  the  deed  wiiiek-  • 
created  the  power  (1). 

So  where  real  estates  settled  to  such  uses,  &,c.  and  in- 
deikult  of  appointment  to  her  and  her  heirs,  a  conveyance' 
by  her  in  execution  of  her  power,  as  a  security  for  her 
husband's  debts,  was  decreed  to  be  carried  into  ex^ution ; 
for,  per  curiam,  a  feme  covert  is  considered  by  the  court, 
with  respect  to  her  separate  property,  as  a  feine  sole ;  if 
therefore  a  feme  covert  sees  what  she  is  about,,  the  court 
allows  of  her  alienation  of  her  separate  property*; 

But  if  a  power  to  appoint  be  expressly  reserved  to  be 
executed  by  the  feme  '^  being  sole"  a  subsequent  marriage 
will  Bjispend  the  operation  of  the  power,  and  she  cannot 
exercise  it  during  coverture^,   because  in  this  case  the 

•  Pybtis  V.  Smth,  sBro.  343,  344;  3Salk.  ^76;  and- 

Rep.  Chan.  340 ;  1  Yes.  jun»  see  1  Sid.  101,  S.C.  but  the 

ig4«  circumstance  of  the  power 

**  Marquis  of  Antrim  v.  being  reseiTed  to  the  wife^ 

Duke  of  Buckingham,  1  Cha.  "  bemg  sole,"  is  not  men- 

Ca.  17  ;  S.  C.  1  Eq.  Ca.  Abr.  tioned. 

(1)  A  distinction  must,  however,  be  remarked  between 
the  cases  of  a  power  reserved  to  a  feme  covert,  to  be  exe- 
cuted through  the  medium  of  an  use  or  trust,  and  a  power 
annexed  to  an  estate  mfee-simple,  given  to  a  feme  covert^ 
directing  or  qualifying  the  control  she  shall  Have  over  the 
fee;  for  though  the  former  will  be  good,  the  latter  will  bfe 
deemed  inconsistent  with  the  absolute  estate  previously 
given,  and  therefore  void.  Thus,  where  a  testator  devised 
a  farm,  &c.  to  his  sister,  her  heirs  and  assigns  for  ever  ; 
adding  his  will  to  be,  that  she  should  enjoy  and  dispose 
of  the  same  as  a  feme  sole,  independently  and  without  the 
control  of  her  husband ;  this  latter  power  was  (on  her  at-^ 
tempting  to  dispose  of  the'  estate  by  way  of  release, 
without  fine,)  held  to  be  void,  as  inconsistent  with  the 
previous  estate  given  to  her  in  fee-simple,  which  must  ne- 
cessarily be  subject  to  the  rights  given  by  the  law  to  the 
liusband  in  such  estates  of  the  wife.  See  Goodill  v.  Brig-^ 
ham,  1  Bos.  &  Pul.  152. 
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power  was  not  pursued :  for  by  the  mamage  she  put  he^ 
self  in  the  power  of  her  husband,  and  it  waft  the  deed  of 
her  husband  and  not  hers.  And  the  Lord  Keeper  took  a 
difference  between  a  power  flowing  fipom  mi  interest^  as  in 
this  case,  and  a  mere  naked  power;  for  he  said,  that  aldioogh 
where  a  bare  power  is  given  to  a  feme  to  sell,  aod  she 
afterwards  marry,  she  may  nevertheless  sell  the  lands  even 
to  her  husband ;  yet,  where  such  a  power  flows  from  an  ifir 
terest,  it  should  be  executed  whilst  sole,  notwithstanding 
ihe  liberal  construction  now  put  upon  such  powers. 

And  although  the  power  rest  in  axtidee  only  providiBg  for 
its  being  contained  in  a  settlement  afterwards  to  be  made, 
but  which  is  never  executed,  yet  it  may  be  eaEficuted  by  her. 
Thus  where,  by  articles  previous  to  marriage*  it  was  stipu* 
lated,  that  all  estates  coming  to  the  wife  should  be  s^ed 
to  her  sole  use,  and  subject  to  her  appointment  by  deed  or 
will,  but  no  settlement  was  made ;  yet  Lord  MogthiD|gtO!i> 
Chancellor,  decreed  an  appointment  made  by  her  a  good 
execution  of  the  power^ ;  for  the  general  agreement  and 
intention  of  the  parties,  as  expressed  in  theiirtiolesy  wasss 
strong  as  an  actual  conveyance  in  equity,  and  amounted 
to  a  direction  to  the  trustees  to  stand  seised  of  the  pla- 
nuses to  the  uses  of  her  i4>pointment. 

So  again,  a  power  may  be  given  to  and  exercised  by  an 
infant'. 

But  with  respect  to  uifofiis,  a  distinction  is  taken  be* 
tween  the  execution  of  powers  simply  collateral^  and  those 
where  there  is  an  interest ;  for  though  an  infant  may  do  a 
ministerial  act,  where  he  is  a  mere  instrument  or  condaitr 
pipe,  and  his  interest  be  not  concerned ;  yet  a  power  over 
his  own  inheritance  cannot  be  executed  by  him,  for  reasons 
adduced  in  a  former  page,  unless  the  power  be  expressly 
given  to  him  to  be  executed,  noiwUksianding  vrftmef* 
Therefore,in  the  case  of  jBTer/e  v.Green&oftifc^LordHajdvncke 


^  WrighiY.JjordCadtmPi, 
Ambl.468;  6Bro.  Ca.Far. 
156. 


*  2  P.Wma.  329,671. 

•  1  Ves.  298;  S.  C.  A4. 
696. 
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.said,  that  he  could  find  no  ccusci  where  a  power  given     appoint- 
generallyi  could  be  executed  by  an  infant;  and  therefore 
be  would  make  none.    As  to  the  general  cjuestion  con- 
cerning powers^  it  must  be  admitted  there  were  some  kinjl 
of  powers  which  an  infant  nught  execute ;  as  where  he  was 
a  mere  instrument  or  eonduit-pipe,  where  no  prudence  or 
discretion  wfts  required,  or  where  his  right  was  not  af- 
fected.   It  was  indeed  pretty  much  undetermined  how  far 
infants  could  be  attomies,  unless  to  deliver  seisin,  or  such 
ministerial  act;  but  that. was  different  from  these  kind  of 
powers.    These  powers  over  real  estates  were  introduced 
by  the  statute  of  uses ;  for«  before  that  statute,  they  were 
done  by  way  of  condition ;  and  as  before  that  statute  a. 
man  might  exercise  a  power  over  an  use,  so  he  might  still. 
At  common  law  an  infant  might  have  performed  a  con* 
dition  which  was  for  his  benefit ;  so  he  might  xnake  a 
feofiSnent  for  his  benefit ;  as,  if  he  had  an  estate,  upon 
condition  to  make  afeofiment  of  part  of  it  to  /.  S.  or  dse 
to  lose  the  whole  estate :  but  as  to  the  other  kind  of  powers 
to  be  executed  by  infitnts,  he  found  no  authority  for  it : 
an  in&nt  might  undoubtedly  present  to  a  church,  but  he- 
could  not  execute  this  power ;  in  like  manner,  he  might 
present. l^  guardian,  if  only  a  month  old ;  and  Hie  strong 
ground  of  that  was,  that  there  was  no  inconvenience,, 
because  the  bishop  was  to  judge  of  the  clerk's  ability. 
The  instances  of  fine  and  recoveiy  were  to  be  laid  out  of 
the  case,,  the  law  allowing  infanta  to  declare  the  uses  upon- 
these  for  want  of  remedy.;  for  in  the  pase  of  an  infant's 
fine  daring  non-age,  if  error  was  brought,,  and  tried  by  in- 
spection^ it  might  be  reversed ;.  but,  if  not  reversed,  the 
fine  stood :  and  if  the  fine  stood,  the  declaration  of  the 
uses  was  the  same  conveyance,  and  therefore  that  would 
stand ;  for,  on  matter  of  record,  he  was  taken  to  be  a 
person  of  full  age,  and  none  must  be  admitted  to  aver  the 
contrary.    No  argument  could  be  drawn  firom  custcw^. 

^  1  Inst  52,  a.  128,  a. 
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custom  differing  from  private  powers  given  in  general : 
custom  was  lex  loci,  and  was  always  presumed  to  have  a 
reasonable  commencement :  and  such  a  custom,  that  an 
infant  at  fifteen  might  make  a  feoffment,  was  the  same,  as 
if  a  private  act  of  parliament  had  been  made  to  give  infants 
such  a  power.    The  case  put  by  Mo(>re\  that  an  infant 
having  power  to  make  a  feoffment  by  custom,  and  making 
a  feoffment  to  the  uses  of  his  will,  though  void  atf  a  will, 
because  of  infancy,  should  serve  as  a  declaration  of  the 
use  of  the  feofinient,  his  Lordship  admitted  had  a  sem- 
blance to  the  execution  of  a  powor,  but  it  was  put  only 
arguendo  at  the  bar ;  no  case  was  cited  for  it,  nor  could  he 
find  any  authority*to  support  it,  the  cases  being  rather  to 
the  contrary^;  for  they  said,  that  if  an  infant  made  a  feoff* 
ment  of  gavelkind  lands  warranted  by  the  custom,  and  it 
was  to  his  own  use,  if  he  made  a  will  of  the  use,  it  was 
void ;  unless  the  custom  would  warrant  it,  the  devis'e  was 
nbt  good,  for  the  custom  must  be  taken  strictly.    And,  in 
his  apprehension,  this  differed  little  from  the  case  put  by 
Moore ;  for,  before  the  statute  of  uses,  one  might  devise 
the  use,  and*the  will  would  have  been  a  good  direction'  of 
the  use.      If  so,  then  one  whp  had  a  feoffment  to  his  own 
use  might  devise  it;  yet,  accpieding  to  the  case  in  Rolki, 
the  use  there  could  not  be  devised  by  will ;  which  was  a 
direct  contradiction  to  the  case  put  by  Moore,  arguendo; 
and  therefore  he  took  that  case  not  to  be  law.    It  was  said 
that  a  feme  covert  might  execute  a  power,  (which  vras  so 
determined  in  Rich  v.  Beaumont^  upon  the  execution  of 
a  power  created  before  she  was  covert,  and  also  in  a  case 
^  before  Lord  King\)  so  a  power  to  a  feme  covert  to  make 
leases  was  good,  and  therefore  why  not  this  to  an  infant  of 
the  age  of  discretion.    He  took  it,  that,  inlaw,  the  dis* 


^  fiicAAait's  case,  Moore, 

612. 

*  See  21  E.   4,  b;   Bro. 
Cast.. pi.  50 ;  ;2  Rol.  Ab.  779. 


J  2  Rol.  Abr.  779. 
*  3  Bro.  Par.  <Ja.  308. 
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abOity  of  an  infant  with  respedt  to  fais  real  estate  was  more     XPPOJ^* 

M£NTS' 

feroaredy  and  a  stronger  disability  than  that  of  feme  coj-  ^ 

verts.  In  Hobart\  there  were  some  cases  put,  and  there 
was  a  marginal  note  very  material,  (and  the  notes  in 
Hobart  were  allowedH;o  be  his  own,)  where  it  was  said, 
that  ^  coverture  was  not,  at  common  law,  so  far  protected 
as  infancy,  and  some  other  disabilities,  as  non  sane  me* 
memory,  &c."  the  ground  of  the  disability  being,  not  from 
want  of  judgment,  but  from  being  under  the  power  of  the 
husband ;  she  having  as  much  judgment  as  if  discovert : 
this  was  the  reason  why  she  was  examined  upon  Buffering 
a  recovery.  But,  no  examination  of  an  infant  wotjfMmake 
his  recovery  good,  his  disability  arising  firom  want  of 
judgment.  His  lordship  also  mentioned  the  cases  of  a 
woman  disseisee  marrying,  and  the  disseisor  dying  seised ; 
this  would  take  away  her  entry  after  her  husband's  deaths 
(unless,  indeed,  she  was  within  age  at  the  tidie  of  her  mar- 
riage, for,  then,  no  folly  could  be  accounted  in  her  in 
tiking  such  husband  as  would  not  enter  before  the  de-> 
scent,)  which  shewed,  that  the  disability  of  an  infant  arose 
from  want  of  judgment  In  Mary  Pwiington^s  case^,  a 
conunon  recovery  against  husband  and  wife  was  held 
good ;  but  not  so  against  an  infant,  who  had  not  such  a 
disposing  power  of  the  land  as  they  had,  but  wais  tout 
mistermettt  disabled,  by  law,  to  convey  or  transfer  his  inhe- 
ritance or  freehold  during  minority:  but  she  was  said  here 
to  be  of  as  much  discretion,  as  if  she  had  lived  two  years 
lon^r,  and  it  was  urged  that  the  court  would  judge  of  the 
infant's  personal  discretion' :  -this  would  be  introductive 
of  the  utmost  inconvenience,  and  a  power  with  which  he 
should  be  very  sorry  to  be  trusted :  there  was  a  variety  of 
opinions  with  respect  to  persons  ability  and  judgment; 
and,  in  these  cases,  neither  of  them'  could  be  known'  until 
aftertibe  death  of  the  party.  The  words  of  Hubbmrd^  as  to*  a 

'  Rep*  96.  ,      "  I  Inst.  346,  403. 

■  10  Co.  43,  a.  •  «25. 
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APPOINT.^  feoffinent  of  an  infimt  by  custom^  were  material^  viz.  that, 
in  pleading,  an  age  certain  moat  be  set  down^  and  not  left 
to  the  meaatiring  a  yard  of  cloth,  8cc.  These  general 
cases  determined  him  in  his  opinion,  that  this  exectdon 
could  not  be  good.  Private  acts  of  parliament  had  been 
made  to  enable  infaxits  to  execute  powers,  as  in  Sir  ISiomafi 
Perldn^B  case.  The  only  case  his  Lordship  could  &id  of 
a  power  executed  by  an  iufimt,  was  lard  KUmuny  t. 
jD»  Gery,  (generaUy  cited  for  another  puqpose').  But 
upon  consulting  the  decree  in  that  case,  he  found  that  the 
power  then  executed  was  by  virtue  of  a  ptivute  act  of 
parliament,  in  which  act  there  was  an  express  clause  to 
make  good  all  acts  to  be  done  by  the  infant;  which  were 
decreed,  notwithstanding  his  minority,  to  be  as  valid  end 
eflEectual,  as  if  at  the  time  of  making  them  he  had  been  of 
fuU  age ;  so  that  that  case  was  the  case  of  a  power  .cleaify 
axisingi  from  an  act  of  parliament ;  and  gave  no  coloor  of 
an  authority  for  a  general  power.  Taking  it»  theaefore,  in 
generdi,  his  Lordship  declared  himself  to  be  of  opimoo, 
that  an  infant  could  not  execute  a  power.  This  was«  more- 
ver,  hii^  Lordship  observed,  a  power  coupled  with  an  in- 
terest, which  was  always  considered  different  from  naked 
powers.  It  vras  admitted  that  if  this  execution  was  to 
operate  on  llie  estate  of  the  infimt,  it  might  not  be  good> 
now  it  was  plearly  to  do  so ;  for  she  had  >the  trust  in 
equity  for  life,  with  the  trust  ^  the  inheritance  .in  her  in 
the  mean  time,  which,  if  no  disT><>sed  of,  would  mnain  in 
iiersel^  and  descend  to  her  daughter ;  so  that  this  ivas 
4ireoti[y  a  power  over  her  jmi  inberitaoce^  wluch  could 
not  be  executed  by  an  ii^uit.  Bul^  as  -to  the  peracmal 
Mtate,  whtch  was  likeirise  ^ven  to  the  s^patatie  use  of 
Ae  daughter^  it  was  said;in  the  last  casei,  to  be  a  rale  of 
Ike  oourt,  thaft  a  feme  covert  might  dispose  of  jth^^  and 
Ihat  bemg  clear  of  the  objection  made  as  to  the  raal  estate ; 


^  Cited  b  Evelyn  v.  Evelyn,  2  P.Wms.  659. 


bffoaMe  she  waa  ibwe  the  age  of  seyeoteex^  at  whicli  age,    appqjot^ 
if  sole,  she  might  have  disposed  of  it  by  will'.  .« 


But  a  person  nan  compo$  cannot  execute  a  power  of  any  Non  oompoi. 
kind,  for  he  has  no  yolition. 

A  power  of  appointment  given  to  one  person  cannot  be  AfonL 
exercised  by  another  to  whom  he  may  have  delegated  it; 
because  it  is  a  m^u^,  that  ddegfitus  non  potest  ddegare^. 
Where,  therefore,  a  personal  estate  was  given  to  such  uses 
as  B.  should  appoint;  a  direction  h^  B.  tthat  the  money 
should  be  applied  as  his  brother  should  appoint^  was  dis^ 
allowed*. 

But  i^  a  power  be  expressly  reserred  to  be  executed  by 
one  and  his  assigns,  in  such  case  an  execution  fay  aa 
assignee  wiU  be  good,  and  a  devisee  or  executors  and  their 
assigns  wffl  be  assignees  ^ritfain  the  power  ^  Theeouii^ 
in  the  case  referred  to  below,  said,  that  assignees  mi^it 
include  assignees  in  law,  as  well  as  faot ;  and  that  a 
devisee  was  an  assignee,  and  a  power,  being  in  Jim,  imiat 
go  to  executors,  and,  by  the  same  mason,  to  their  assignee. 

* 

III.  To  WHOM  AN  ApPOINTMBNT  MAY  BE  MADC. 

Upon  this  head  it  may  be  observed,  that  not  only  all 
persons  who  may  take  under  a  common  law  conveyance, 
may  take  by  appointme^t  under  a  power,  but  a  feme  ' 
covert,  in  one  instance,  may  take  undex  an  appointment 
when  she  could  not  take  by  a  eonmion  l^w  conveyance; 
lor  a  feme  covert  may,  by  appointpept,  take  firpm  a  hus- 
law^  although  we  have  seen  that  iKos^fmd  wd  wiij[e  bei^ 
copsidejred  in  law  as  but  one  person,  he  caipnot  convey 
to  tier%  by  an  fict  in  pais  ;  and  this  di^erenoe  oinses  froin 
^e  nature  of  powers  in  a{>pointmef:tt  Wore  ja4ver]t^  <to ; 

^  1  Ves.  303.  ^  How  V.  WhMeld,  1  Vent 

'  Ingram  y. Ingram,  tt  Atk.    338, 339 ;  Sir.  T.  Jones,  110, 

g8.  8.a;aShow.67- 

«  Attorn^  Gen.  v.  Berry-       "  Co.  lit  3,  a,  n.  (1). 

man,  cited  d  Ves*  64$. 
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APPOINT'  j.  e.  that  the  appointee  does  not  take  from  the  appointor 
or  the  deed  of  appointment,  btit  from  the  p^son  and  deed 
givitig  the  power  to  appoint. 

IV.  Of  the  Execution  of  Powers;  or  the  Foibim 
AND  Circumstances  "REQUISITE  to  the  Vali- 
dity OP  AN  Appointment  under  a  Powek- 

r  •  .  •  . 

?<       . 

As  the  owner  of  an  estate  has  an  absolute  domitiioii 
over  his  property,  he  may  guard  a^nst  any  disposition  of  it 
by  surprise,  or  accident,  by  imposing  upon  himself  <nr. 
others,  to  whom  he  may  delegate  such  p6wer  of  dispositioD, 
any  fonn  or  ceremonies  (consistent  with  the  roles  of  law) 
to  accompany  the  exercise  or  execution  of  it,  which  be 
may  think  proper^.  Formerly,  many  trifling  circumstances, 
as  the  tender  of  a  ring,  or  the  like',  were' usual,  for  this 
purpose ;  but  since  assurances  affecting  knd  were,  by 
the  statute  of  frauds,  required  to  be  in  writing,  the  condi- 
tions generally  imposed  upon  the  execution  of  powers  have 
been,  that  it  shall  be  by  some  instrument  in  writing,  sealed 
and  delivered  by  the  party,  in  the  presence  of  a  certain 
number  of  vritnesses. 
'  I  shall,  therefore,  consider,  '  ' 

1.  The  nature  of  the  instrument  by  which  the  appoint* 
ment  may  be  made;  and  2,  the  form  and  attendant  cir- 
(^umstances  of  such  instrument. 

1 .  With  respect  to  the  nature  of  the  instrument  by 
which  the  power  is  to  be  executed;  it  is  to  be  observed, 
that,  unless  the  kind  of  instrument  is  expressly  pointedout 
by  the  power,  it  may  be  done  by  deed,  will  or  other 
writing,  at  the  election  of  the  donee,  so  that  stieh'de^, 
will  or  writing,  be  proper  for  transfSerring  the'  estate  or 
property  which  is  the  subject  of  the  appointment ;  and 
therefore  a  lease  and  r^leas^  has  be^n  holden  to  be  a  .&:ood 
execution  9^  9^g€)tK«iSLl;  poller  of  disposing  of  lands,  withoujt 

•  3Ca.Ch.  56,  107,  *  Ibid.ss^  V2f^  . 


re9tiictioaa  to  any  , particular  form  of  eonyeyance^ ;  ''  iot    appoint- 

the  law  does  not  require  any  precise  conveyance  for  the  

ezecation  of  a  power;  a  bare  direction  or  appoint^ient 
beioig  sufficient ;  and  such  construction  should  be  made  a(^ 
may  be  agreeable  to  the  nature  of  the  case  (i)." 

So  also^  where  a  man  had  poweir  given  him4o  make  void 
or  alter  uses  by  "  writing  und^r  bis  hand  and  seali  and  by 
him  delivered  in  the  presence  of  three  credible  witpe^feSi" 
and  did  so,  by  his;  will  in  writing  under  his  hand  and  seal; 
it  was  conteodedi  that  the  uwrds  in  the  deed  creating  the 
power,  were  to  be  understood  of  a  de$d ;  yet  it  was  resolved  %  ^ 
that,  though  revocations  and  appointments  must  observe  thi^; 
ciicuQistances.thatthe  owner  imposed  ppon  himself^  yet  na 
mare  should  be.  imposed  upon  him  :  and,  therefore,  appwev 
of  revocatipii  ought  to  b6  taken  Ubetally,  and  the  execution: 
4}t  it  favourably  construed^  according  to  the  nature  of  pro* 
perty,  which  was,  that  everiji  man  Mhould  hav^full  ptnoer. 
aver  his  own  *. 

And  so  where,  in  a  marriage  settlement,  the  wife  teas  to- 
powered,  by  any  writing  under  her  hand  and  seal,  attested 
Jby  two  (Mr  more  credible  witnesses,  (notwithttandmg  her 
4scverture>)  to  revoke  or  alter  all  or  any- the  uses,  &«« 

^  Dighton    V.    Tomlinson,  ■  See  Burneti  v.  Mann,  l 

Com.  194;  S.  C.  Salk.  239;  Ves.  157;  Earl  of  Darling" 

1   P.  Wms.    149;    Anon.  3  tony.  Earl  Piilteney,Cowf. 

Leon.  71.  260;    Caoan  v.    Pulteney, 

•  Xc66e«v.L«tf,Hob.3i2;  6  Bro.  Par.  Ca.  175,  S.  C. 

and  seeH</66ar^s  case,  cited  and  note  distinction. 
ILfit.  Rep.  218. 

\ 

(1)  A  question  arose  in  the  above  case  as  to  the  con- 
struction of  the  word  ''  then,^*  and  it  was  said,  that  the 
adverbs ''  when"  and  ''  then,"  in  case  of  limitation  of  es- 
tates, do  not  inake  any  thin^  necessary  to  precede  the 
settling  of  them,  any  more  than  when  one  lets  land  for 
life,  and  after  lessee's  death,  ^*  then"  the  remainder  to 
Jr.  S^  in  which  case  the  remainder  vests  presently,  and  so 
adjiudged  in.  Bomtton^s  case,  3  Oo.ig ;  and  see  Kebbett  v. 
Jjee ;  Hobi.  3i«'. 
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And,  ''  by  the  soMe,*^  ot  **  any  &thef  dtid,''  to  gtloiit  and  ap- 
point tlie  same  premiseii  iti  nuch  niiEtimer  as  tihe  shoald 
think  fit,  she  by  her  will  in  v^ting^  (Or  writw^  in  the 
nature  of  a  wilt)  under  her  hand  and  seali  attested  by  lliree 
credible  witnetoes,  without  taking  notice  of  the  settlement, 
devised  all  her  estates  which  descended  to  her,  and  ui 
which  she,  or  her  husband  in  her  right.  Or  any  other  p&^ 

0 

son  in  trust  for  her,  thett  had  any  estate,  subject  as  therein 
mientioned,  to  her  husband  and  his  heiia ;  and  it  was  held, 
that,  being  enabled  by  any  wiHngTmdet  her  hand  and  seal, 
attested,  Sfc.  to  revoke  and  change  all  the  former  uses ; 
and,  by  the  same  ^'  writing/^  or  **  any  other  deed/*  to  ap- 
point new  uses ;  her  will,  (or  the  writing  in  nature  of  bet 
will,)  was  a  good  execution  of.  this  power  of  revocation 
and  appointment ;  for  it  was  a  writing  under  her  hand  and 
seal,  attested  by  three  credible  witnesses ;  and  mbstantialfy 
as  well  as  UteraUy  answered  the  description,  and  comprised 
all  the  requisites  of  the  power. 

And  though  such  power,  reserved  to  be  executed  by  a 
writing,  be  executed  by  several  assurances,  as  by  deed  and 
fine,  yet  if  they  have  in  their  natures  such  a  relation  to 
each  odier,  as  that  they  can  be  considered  as  making 
together  one  entire  conveyaace,  it  will  be  a  good  execution 
of  the  power  \ 

But,  if  the  particular  kind  of  instrument  by  which  the 
appointment  is  to  be  made  be  expressly  mentioned,  it  can- 
not be  made  by  any  other  conveyance^.  Thus,  where 
William  Earl  of  Bath,  and  William  Pulteney,  suffered  a 
recovery,  and  declared  the  uses  to  be  to  such  persons,  &c. 
as  they^  by  any  ''  deed**  or  **  deeds,**  (either  with  or  with- 
ont  power  of  revocation),  to  be  sealed  and  delivered  in  the 
presttv^  of  two  or  more  credlbliel  witnesses^  should,  fit>m 
thne  to  time,  jointly,  or  the  su^ivor  of  theiti  alone  griaiit, 


^  Earl  of  Laceeter^B  csme,  ofWiftsonr.Oarrett;9BABM 
iVei&i.278;S«C;Raym.a3g,  4]tfod.a65}  i  P/WmtfiiSg. 
and  8  Lev,  149,  by  me  name       *  to  Co.  144^ «'    '     ^ 
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dii^6t^  limit  or  appoint'* ;  it  was  held^  that  this  power  wad  APPOINT- 
not  duly  executed  by  the  win  of  the  Earl  of  BatU\  f6r  ^^^^^"^' 
there  were,  in  this  case^  no  words  to  lay  hold  of,  upon  die 
construction  of  which  the  execution  of  the  power  could  be 
supported;  for  it  was  ** emphatically'^  reserved  to  be 
executed  by  "  deed.^*  Now  the  word  deed,  in  the  under- 
standing of  law,  had  a  technical  signification,  to  which  a 
will  was  in  no  respect  applicable.  If  any  words  had  been 
thrown  in,  such  as  writings  instrument ,  or  other  term  of  a 
general  comprehensive  meaning,  it  might  have  been  fairtO 
iiave  taken  advantage  of  it  in  favour  of  the  intention.  But 
hire  were  no  such  general  words ;  and  the  intention  of  the 
person  who  created  the  power  could  not  properly  be  ful- 
filled, unless  theybrm  vf2A  strictly  pursued. 

So  where  the  execution  of  a  power  of  revocation  and 
appointment  is  directed  to  be  by  deed  indented  and  en- 
rolled, or  a  deed  to  be  enrolled  in  a  particular  court,  that 
requisite  must  be  complied  with,  in  order  to  give  effect  to 
the  appointment*. 

But  when  a  power  is  given  to  appoint  uses  of  land,  or  of 
personal  estate  generally j  or  by  will,  or  by  deed  expressly, 
im&LOMt  prescribing  ijie  manner  in  which  either  of  them  is 
to  be  executed  ;  the  instrument  is  intended  in  law  to  be 
such  an  one,  as,  in  the  utmost  strictness,  i^  proper  for  the 
disposition  of  that  which  is  the  subject  matter  of  the  ap- 
pointment ^  Consequently,  if  the  subject  of  the  power  be 
iand,  and  it  be  to  be  executed  by  will,  the  will  must  pursue 
the  form  required  by  the  statute  of  firauds.  But,  if  the  *sub- 
ject  of  the  power  be  personal  property,  it  may  be  executed 
by  a  testament  in  the  ordinary  form  ^,  unless  in  cases 
"vrhere  no  interest  passes  from  the  donee  of  a  piower  directed 
to  be  executed  by  will,  but  the  will  merely  apportions  an 

*  Earl  of  Darlington  v.  ^  Longford  v.  Eyre,  i  P. 
PuUeney,  Cowpeir,  aoo.  Wms.  740;  and  see  WagstdF 

•  Diggefs  case,  1  Co.  1 73;  v.  Vfa^cff^  2  P.  Wms.  258. 
HdwVm  V.  Kernp,  3  Slast,  «  th0  v.  l>idzell,  i  Bro. 
410.  Ch«  Rep.  147. 
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APPOCNT-     interest  created  and  gwen  by  a  previous  instrument;  for 

-  •  in  such  cas6|  as  the  appointor  is  not  the  person  who  makes 

the  cliarge  ov  affects  the  estate,  it  is  not  necessary  that^cA 

.  will  should  be   conformable  to   the  statute    of  frauds, 

although  the  subject  of  the  appointment  be  land. 

And  a  power  of  appointment  to  be  executed  by  a  will, 
attested  by  two  witnesses,  will  be  well  made,  by  a  will 
^     80  attested,  although  it  be  of  lands,  because  the  appoint- 
ment does  not  derive  its  effect  from  the  statute  of  wills, 
but  by  the  deed  creating  the  power  f . 

But,  if  the  instrument  for  executing  a  power  be  expressly 
required  to  be  attested  by  two  witnesses ;  a  will  not  so  exe^ 
Guted  will  be  invalid,  though  the  property  may  be  personal, 
and  although  that  form  is  not  requisite  to  a  testament  of 
pereonal.  estate;,  for  the  instrument,  in  such  case,  must 
con^ly  with  the  requisitions  imposed  by  the  donor  of  the 
power''.  And,  upon  the  same  principle,  if  the  creator 
of  a  power  direct  it  to  be  executed  by  a  writing  testified 
by  tiDo  witnesses  only,  an  instrument  so  executed^  tJumgk 
purporting  to  be  a  wlh  will  be  valid,  in  law,  to  carry  that 
which  is  the  subject  of  the  power,  although  it  be  land  *. 

And  if  a  power  be  executed  by  will,  such  will,  it  should 
seem,  must  be  regularly  proved  as  such  before  it  can  be 
made  use  of,  either  at  law  or  in  equity,  as  an  execution  of 
the  power:  for  where  a  feme  covert,  having  a  power  to 
appoint  personal  estate  by  will  executed  in  the  presence  of 
two  witnesses,  had  left  a  testamentary  paper  not  so  testified, 
by  which  she  disposed  of  a  part  of  the  property  subject  to 
the  power,  Lord  Chancellor  Hardwicke  objected^  that  this 
was  7U>  mil,  because  it  had  not  been  proved  in  the  ecclesi- 
astical court :  which  was  attempted  to  be  answered,  by 
*  urging  that  it  was  only  a  writing  of  91,  feme  covert  executing 

a  power,  and  not  strictly  a  will,  the  husband  not  consent- 

»  Fearn.  Ca.  and  Op.  ^32.  *    *  Dey  v.  Thwaites,  cited 

*  Seei2o«5v.£trer,  sAtk.  3  Ch.   Ca.  69,  reported  8 

1 56 ;  and  seie  Thurxton  v.  Att.  Vern.  80 ;  but  this  point  was 

Gen.  I  Vern.  340,  not  made  theit. 
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ing  to  it ;  so  that  it  could  not  be  a  will,  neither  codd  it  be     AFPOINT- 

proTed  in  the  ecclesiastical  court ;  but  was  only  a  power  ^ 

which  would  take  its  operation  from  the  original  deed  by 
which  it  was  created:  his  lordship,  however,  was  of 
opinion,  that,  though,  in  the  notion  of'  law,  a  wife  could 
not  make  a  will,  yet,  when  a  feme  covert  had  a  separate 
power  over  her  estate,  and  ;night  dispose  of  it  by  will,  what- 
ever sort  of  writing  she  left,  it  ought  first  to  be  propounded 
as  a  will  in  the  spiritual  eourt  K 

And  an  instrumeiit,  made  in  execution  of  a  power,  re- 
tains all  its  essential  properties  and  qualities,  and  is,  i^ 
law,  considered  as  liable  ta  all  collateral  circumstances,  i^ 
like  manner  as  it  would  have  been,  if  made  with  any  other 
view '.  And  therefore,  in  the  case  of  a  will  made  in  execu- 
tion of  a  power,  although  it  does  not  derive  its  effect  from 
the.  statute  of  wills,  but  from  the  deed  creating  the  power, 
and  operates  as  an  instrument  of  appointment  of  uses  pre- 
viously created,  and  n'Ot  as  a  devise  of  the  land  ^ ;  yet  it  is 
to  be  construed  in  the  same  manner  as.  if  it  were  a  pit>per 
will",  to  prevent  the  confusion  there  would  be,  if  a  testa- 
mentary disposition  were  to  be  construed  sometimes  in  Ofie 
way,  and  sometimes  in  another.  It  follows,  therefore,  that 
a  will,  in  execution  of  such  power,  (supposing  it  to  be  of 
lands),  would  be  alterable  or  revocable,  according  to  the 
statute  of  fmuds,  by  cancellation,  Sfc: ;  or,  according  to  law, 
hy  any  of  those  methods  which  would  effect  the  same,  in 
case  of  ai  strict  or  proper  devise  ®  (t ). 

*  Kossv.  Ewer,  3  Atka^C.        ■  1  Ves.  139 ;  » Ibid.  77. 

*  Hatcher  v.  Curtis  et  aL        "  2  Ves.  212. 

aFreein.  61 ;  S.C.  2Eq.Ca.        •  See  Cotter  v.  Layer,  2% 
Abr.  671,  673 ;  et  per  Lord    P.  Wms.  623. 
Hardw.  1  Ves.  139 ;  2Ves.77. 


I 

(1)  Vide  lAsle  v.  lAsle,  1  Bro.  Chan.  Rep.  533 ;  iatr- 

rence  v.  WaUis,  2  lb.  319 ;  also  Cotter  v.  Layer,  2  P.  Wms. 

€23 ;   Rich  V.  Beaumond,  3  Bro.  Par.  Ca.  368  ;  in  w^ich 

a  power  given^to  an  unmarried  woman  to  dispose  of  her 
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APPOtNT-  And  hence;  also,  a  will  made  in  the  execution  of  a 
power,  is  revocable,  without  any  power  reserved  for  that 
purpose  P ;  which,  as'  we  have  before  seen*,  is  neoeasarf, 
in  order  to  authorize  a  revocatioa  ot  an  appointment  by 
deed. 

•  ^o,  it  the  appointee  J  under  aipower  executed  by  wiU,  die 
'  before  the  appointor,  all  interest  which  he  would  have  taken 
under  auoh  will,  had  he  survived,  will  lapse  ^;  for,:aldi€fugh 
the  interest  of  the  appointee  arises  out  of  the  power  to 
make  a  wilt,  and  die  general  notion  of  law,  3eus  to  a  power, 
'is,  that  tfny  one,  taking  under  the  directions  of  a  will  na/k 
'in  the  execution  of  a  power,  takes  under  flie  power  in  the 
same  manner  as  if  his  name  were  inserted  in  it;  yet  th^ 
^must  take  according  to  the  nature  of  the  power  and  in- 
strument taken  together;  therefore,  if  a  power  be  executed 
by  willy  it  must  be  construed  to  all  intuits  likeawiD; 
'  of  the  essence  of  which  species  of  conveyance  it  is,  to  be 
ambulatory,  revocable,  and  incomplete,  until  the  death  of 
-the  maker  of  it ;  nor  can  any  one,  dying  in  the  testator's 
life,  tedce  under  it.   Therefore,  a  person  appointing  by  mH, 
rom  the  nature  of  the  instrument  he  uses  (which  every  one 
s  supposed  to  know),  does  th^  same  as  if  he  particularif 
expressed  that  the  appointment  should  only  take  effect  in 
case  the  appointee  survived.    Thus,  where  a  feme  covert, 
by  virtue  of  the  power  reserved  to  her  on  her  marriage, 
made  herwilli  and  appointed  a  sum  of  money  to  her  ne^die^, 
who  died  in  her  life-time.  Lord  Hardwicke  held,  that  the 
appointment  was  void  by  his  death,  in  the  nature  of  a 
It^psed  legacy,  and  nothing  passed  to  his  representative  ^ 

^  Lawrence  v.   Wallis,  s  2  Ves.  65 ;  and  see  Duke  of 

Bro.  Rep.  319.  Marlborough  v.  LordGodol- 

"^  1  Ves.  135;  2  Ibid.  612.  .pAiin,  Ibid.  61 ;  and  South^ 

'  Oke  V.  Heath,    1  Ves.  y.  Stonehouse,  Ibid.  612, 
135;  Maddisan  v.  Andrew, 


estates  by  will,  wias  held  to  be  suspended  by  her  sub- 
sequent marriage  ;  but  the  Lords  reversed  the  decree,  upon 
appeal,  and  referred  the  matter  to  the  opinion  of  the 
Judges. 
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So  if  an  appointment  by  will  be  made  to  the  tieir  at  law     APPOINT- 
of  the  testator,  for  the  same  estate  as  he  would  have  taken  "" 

by  descent,  he  will  so  take,  in  like  manner  as  if  the  estate 
were  devised  to  him  by  a  proper  will;  and  not  take  by 
purchase '. 

And  as,  in  case  of  the  execution  of  a  power  directed  to 
be  executed  by  vnll,  all  incidents  and  contingencies  affecting 
a  will  attach  upon  it ;  so  also,  if  the  appointment  be  made 
hjdeed,  sudi  deed  will  likewise  operate  precisely  in  the 
same  manner  when  made  in  execution  ofapotcer,  as  when 
used  fpr  any  other  purpose.  Thus,  where  lands  were  con^ 
yeyed  to  trustees,  for  such  uses  as  £.  should  appoint ;  who 
voluntarily,  by  writing  under  her  hand  land  seal,  limited 
the  uses  to  H.  and  afterwards  destroyed  this  deed,  and 
limited  the  uses  to  others,  without  there  being  any  power  of 
revocation  reserved  in  the  first  deed,  it  was  held  that  she 
was  bound  by  the  first  limitation,  and  it  was  not  in  her 
power  to  alter  it ;  for,  where  the  power  is  once  executed  b^ 
deed,  and  no  power  is  reserved  to  revoke  or  alter  it,  a  subse 
quent  linoitation  by  another  deed  is  void^  So  if  a  power 
were  reserved  to  limit  a  trust  by  deed  or  will,  and  it  were 
once  limited  by  deed,  it  could  never  afterwards  be  altered  ^ 
for  trusts  were  governed  by  the  rules  of  law,  though  the 
execution  6f  them  were  only  compellable  in  a  court  of 
equity.  But  if  the  limitation  were  by  will,  which  in  its 
own  naiture  is  revocable,  it  might  be  revoked  or  altered  as 
the  party  pleased. 

But  ia  Langfey  v.  Brown^,  LordHardwicke  suggested, 
that  a  distinction  might  be  taken  where  there  are  two 
powers,  viz.  a  power  to  appoint  uses,  and  a  power  to  re- 
voke uses  'y  in  which  case  his  lordship  inclined  to  think 
that  they  might  both  be  executed  at  once,  as  they  should 
seem  to  be  distinct  and  separate  powers.    And  so  also  tlie 

•  Hurst  V.  Winchelsea,  i  *  Hatcher  v.  Curiis  et  aL 
Blac.  Rep.  187.  Freem.  61.. 

•  aAtk  201; 
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APPOINT-     rule  admits  of  an  exception^  where  the  person  in  whose 
*   ^  fkvour  the  power  is  created  takes  under  it  in  respect  of  a 

particular  character -j  (as  in  the  character  of  a  younger 
child),  and  by  collateral  eyents,  as  the  death  of  the  elder, 
he  loses  that  character;  for  as  he  thereby  ceases  to  have  a 
capacity  of  taking  under  the  appointment,  the  appointment 
is,  as  it  were,  lapsed,  and  the  appointor  may  make  a  new 
appointment,  in  favour  of  those  who  succeed  to  the  cha- 
racters sustained  by  the  first  appointee',  which  seems 
to  be  a  reasonable  construction,  made  to  answer  the  intent 
of  the  parties,  and,  to  avoid  inconveniencies  and  absur- 
dities, and,  agreeably  to  the  general  grounds  of  the  court, 
in  construing  the  words  "  younger  children,'*  which  have 
received  a  very  great  latitude  of  construction  to  answer 
the  occasions  of  families  and  the  intent  of  the  parties;  an 
'  eldest  daughter  having  often  been  construed  to  be  a 
younger  child,  when  a  provision  was  made  for  younger 
children,  and  there  was  no  other  provision  for  a  daughter, 
but  the  estate  limited  to  go  over ;  and  a  younger  son  be- 
coming an  eldest,  has,  under  certain  circumstances,  been 
considered  as  an  eldest,  to  exclude  him  from  the  benefit  of 
the  portion ;  and  Lord  Harcourt,  in  Beal  v.  Beid,  laid  it 
down  as  I  rule,  that  younger  children  should  be  consi- 
dered to  be  such  as  ''  did  not  take  the  estate^  and  were 
not  the  head  and  representative  of  the  family."  Lord 
Cowper,  therefore,  in  analogy  to  these  constructions,  in- 
ferred, that  the  continuing  of  T/ in  the  capacity  or  cha- 
racter of  a  younger  son  to  the  time  of  the  provision  taking 
effect  in  point  of  payment,  was  a  tacit  or  implied  condt- 
lion  annexed  to  the  appointment^.  And  the  detenninatioo 
of  Lord  Cowper,  in  this  case,  was  afterwards  approved 
by  Lord  Talbot  in  the  case  of  Jermyn  v.  Fellows  »,  and  by 
liord.  Hardwicke  in  Lord  Teynbam  v.  Webb^,  where  his 

■And  see    Chaddick   v.  '  fle/e  v.  JBowrf,  Prec.  Ch. 

Dolemany  ^  Vern.  528;  Lord  474. 

TtKiphnm  V.  Webb ;    a  Ves.  »  Rep.  temp.  Talb.  93, 

•212  '  3  Ves.  198,  212. 


6H.  V.  §  IV.]  -CONVEYANCING,  ^41 

lordship  carried  the  same  principles  to  a  direction  under     appoint. 
a  power  for  provision  for  younger  children,  in  default  of [__ 


appointment;  his  lordship  holding,  that  there  could  be  no 
difference  between  the  one  and  the  other,  t^e  objects  being 
the  same. 

A. power  of  appointment  may  also  be  executed  at  dif-  Powers  vfap. 
ferent  times,  over  different  parts  of  the  premises  subjected  bo*cxT(roted*at 
to  the  powei;,  apd  it  is  highly  reasonable  that  it  should  be  differcm  tunes, 
so^  for  there  may  be  many  oogent  reasons  to  render  it 
xsonvenient ;  as  children  being  more  or  less  numerous,  a 
wife's  additional  fortune,  or  her  good  behaviour  and  merit, 
or  many  other  circumstances  of  a  family.    And  what  is  . 
such  a  power  but  a  mode  of  convey a4ce,  putting  the  tenant 
for  life,  quoad  hoc,  into  the  same  condition  as  if  he  was  te- 
nant  in  fee  ?    So  in  the  case  of  Bovey  v«  Smith  \  the  court 
said,  that  where  a  man  has  a  power  of  appointing  a  fee,  he 
might  execute  it  at  several  times,  and  appoint  .an  estate 
for  life  at  one  time,  and  a  fee  at  another  ^^ 

2.  Having  considered  the  species  of  instrument  by  which  or  die  form  ami 
an  appointment  may  be  made,  we  should  now  inquiry  con-  ^^J^^J^^J^ 
ceming  the  form  and  circumstances  requisite  to  give  vali-  «ppoiiitiD«iii. 
dity  to  such  instrument;  as  to  which  it  is  to  be  remarkec}, 
that  too  rigid  an  adherence  to  the  form  prescribed  by  the 
power  cannot  be  observed  ^ ;  but  yet  it  is  not  necessary 
'that  the  words,  or  even  the  form  of  the  power,  should  be 
used,  BO  that  the  material  circumstances  of  the  power  be 
pursued,  and  the  party  appears  to  have  had  the  subject  of 
the  power  in  contemplation. 

Nor  is  it  necessary  that  any  reference  should  be  made  to 
the  power,  if  it  clearly  appear  that  the  party  intended  to 
execute  it;  and  it  haj6  been  always  considered  as  sufficient 
evidence  of  such  intention,  if  heiVlo  that  act  which  the 

*  1  Vem.  85.  €7  ;   Zouch  v.  WoohtoUy    2 

*  And  see  Herrim  v.  Burr.  1136;  1  Blac.  Rep, 
Brown,  2  Show.  185;  1  Vent.  281 ;  Doe  v.  Milbome,  2  Fit* 
368;    Dougl.  45;   Digges'%  721,  S.  P. 

'cas^,  1 73 ;  £r^'s  case>  1  And.        *  10  Co.  144,  a, 
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APPOINT-     power  authorizes  him  to  do,  but  which  he  couM  not  do 

^^^^^-       but  by  virtue  of  the  power  ^ 

Thus  where  tenant  for  life,  with  remainder  over  in  strict 
settlement,  having  a  general  power  of  revocation  and  new 
appointment,  conveys  to  a  purchaser  by  lease  and  release, 
bargain  and  sale,  or  feofiment,  without  noticing  his  power^ 
this,  if  the  formalities  prescribed  by  the  power  are  pursued, 
will  be  a  valid  and  substantial  (though  an  informal)  ezecu^ 
lion  of  the  power ;  for,  as  the  party  Cannot  vest  the  fee  in 
the  purchaser  but  by  virtue  of  Hits  power,  it  is  sufficiently 
evident  that  the  act  Was  intended  to  be  in  execution  of 
such  power*. 

But  although  a  man  may  execute  a  power  of  appoint- 
ment, without  particularly  reciting  or  referring  to  the  deed 
creating  the  power,  yet  the  instrument  by  whicli  the  power 
is  executed  must  have  reference,  on  the  face  of  it,  to,  or 
mention,  the  estate  on  which  it  is  to  operate ' :  for  according 
to  the  rule  laid  down  in  Sir  Edward  i^Iere's  case  ^,  (which 
is  the  true  rule)«  wh^re  one  having  a  power  to  appoint  by 
'will  makes  a  will,  without  any  reference  to  the  power,  the 
appointment  shall  have  no  effect,  unless  the  will  would 
otherwise  have  no  operation. 

And  the  circumstance  of  there  being  no  assets  to  feed 

^  Probertr.  Morgan,  I  Aik.  '  Probert  v.  Morgan,   i 

44^9  569;  See  Ckrtf^  case,  Atk.  441  ;  Moulton  v.  HtUr 

6  Co.  1 7 ;  CrcEliz.  877 ;  Cro.  ckinson,    i  Atk.  559,  659 ; 

Jac.  31 ;  Maddison Y.Andrew,  S.  C.  2  Eq.  Ca.  Abr.  n.  (a); 

1  F.  Ves.'sS ;  2  Bro.  Ch.  Ca.  ettnde  Ex  parte  Casufdl,  1 
303;  Hob.  160;  Co.  Lit.  Atk.  559;  Paulson  v.  Wei- 
271,  b,  (note) ;  Buckland  v.  lingtpn,  2  P.  Wms.  M3 ; 
Barton,  2  Hen.  Black.  136;  Langbam  v.  Nenny;  3  V« 

•    Andrews  v.  Emmett,  2  Bro.  jun.  468 ;  Hides  v.  Margt^ 

Ch     Ca.   297;    Standen  v.  rum,   Ibid.  299;    Cr^  v. 

Standen,  2  F,  Ves.  589 ;  3  Slee,  4  Ibid.  60 ;   Co.  lit 

Ibid .    469 ;    Scrope*6  case,  2  7 1 ,  b,  notes ;  atid  see  iBuck- 

10 Co.  143 ;  Guy  v.  Dormer,  landv.Barton,  2Hen.Black- 

T.Raym.  293 ;  JDegg  v.  JDegg,  stone,  1 36. 

2  P.  Wms,  414.  «  6  Co,  17,  b.    • 
•  Ibid                       . 
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a  residuary  disposition,  or  even  %o  pay  general  legacies,  ^F^WJ^' 
TYithout  construing  the  will  to  be  an  execHtioD  of  the 
power,  is  not  deenoked  a  sufficient  circumstance  to  take  the 
case  out  of  the  rule,  where  there  le  no  disposition  particu- 
larly applicable  to  the  subject  of  the  power,  and  the  ex- 
pressions of  the  devise  be  equally  applicable  to  the  other 
properties  of  the  testator  ^. 

If^  however,  the  estate  over  which  Ibe  testator  h^  a 
power  of  appointment,  be  referred  to  m.  terms  which  ior 
elude  it  with  the  other  property  of  the  testator,  it  seems  tQ 
be  sufficient  to  subject  it  to  this  power,  although  it  be  not 
particularly  set  forth ;  for  if  a  man  has  power  to  charge; 
an  estate,  it  is  not  necessary^  in  the  execution  of  it,  that 
he  should  refer  to  th6  deed  out  of  which  the  power  arises,  i 
for,  in  a  court  of  equity,  it  is  enough  that  his  intent  ap 
pear ;  and  if,  in  the  execution,  he  sufficiently  describe  the 
estates  he  has  a  power  to  charge,  the  estate  wiU  be  bound, 
especially  where  the  person  charging  is  a  puixhaser  of  ths 
power  K 

But  if  a  person  seised  of  an  estate,  convey  it  to  another^ 
in  such  a  manner  as  that  ai>  estate  or  interest  either  still 
continues  in,  or  results  to  himself  by  force  of  the  convey- 
ance, or  vests  in  another  until  an  appointment  be  made 
of  it  conformably  to  the  power;  and  he  execute  a  convey- 
ance of  the  estate,  or  an  interest  out  of  it,  which  may  take 
effect,  either  out  of  the  legal  estate  which  remained  in,  or 
resulted  to  him,  or  by  virtue  of  the  power  indifferently ; 
and  if  the  deed,  creating  the  power,  is  not  recited  or  referred 
tOf  the  instrument  will  operate  upon  his  interest  and  not  upon 
his  power.  Thus  in  Sir  Edward  Clere*a  case,  before  re- 
ferred to,  it  was  determined,  that  where  a  man,  seised  of 
lands  in  fee,  made  a  feoffinent  to  the  use  of  such  person 

^  Andrews  v.  Enmtett,  t  Clifford^  i  Atk.  441,  559; 
Bro«  Rep,  Cha.  S97;  and  and  see  6 Co.  1 7,  18^  Stan- 
set  Standen  v.  Standm,  %  den  v.  Standen,  2  Yes.  jun 
Ves.  jun.  589 ;  3  Ibid.  469,  589 ;  and  3  Ibid.  469. 

^  rrobert  v.  Morgan  and 

z  4 
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« 

AFPOINT'  fl&d  persons^  and  of  guch  estate  and  estates,  as  he  shonld 
.  appoint  by  his  will,  the  use,  by  operation  of  law,  vested  in 
the  feoffor,  and  he  was  seised  of  a  qualified  fee,  that  is  to 
say,  a  fee  subject  to  be  defeated  by  declaration  and  limUa" 
tion  made  according  to  his  power.  And,  that  if,  in  such 
case,  the  feoffor,  by  his  will,  limited  estates  ^*  according  to 
his  power  reserved  to  him  on  the  feoffment/*  there  the  estate 
should  take  effect  bj/ force  of  the  feoffment,  and  the  use  be 
*  directed  by  the  wifl;  so  that,  in  such  case,  the  trtV/ was  but 
declaratory :  but  if  the  feoffor  devise  the  /^rnJ itself,  as  owner 
of  the  land,  without  any  reference  to  his  atUhoriiy,  there  it 
should  pass  by  the  will ;  for  tlie  testator  having  a  devisable 
estate  in  him,  and  also  a  power  to  limit  an  use,  and  he  had 
ka  election  to  pursue  which  of  them  he  chose  ;  and  when 
he  devised  the  land  itself  without  any  reference  to  his 
power,  he  dbdared  his  intent  to  devise  an  estate  by  his  wiU^ 
to  oumer  of  the  land ;  and  pot  to  limit  an  use,  according  to 
his  authority  \  " 

And  whether  the  estate  remaining  in  or  resulting  to  the 
owner  of  the  land  be  a  legal  or  only  an  equitable  or  trust 
estate,  it  will  be  the  same';  for  a  trust  estate  is,  in 
equity,  to  be  considered  and  cdnstrued  in  the  same  manner 
as  a  legal  estate  is  at  law. 

And  so  if,  upon  view  of  the  instrument  by  which  the 
power  is  contended  to  have  been  executed,' the  intention 
stands  fb  equilibrio,  as  if  it  be  so  framed,  that  whether  it 
be  determined  to  be  a  good  ezecution.of  his  power,  or  not, 
yet  the 'deed  by  which  die  power  was  executed  must  be  in 
part  invalid ;  the  limitation,  it  seems,  will  take  effect  out 
of  the  interest  of  the  donee  of  the  power,  and  not  out  of 
the  power  f ;    for  the  law  will  construe  it  as  the  act 

^6Co.i*j,h;et  vide  sup.;  »  See  Brown  v.  Toyfor, 

Xit.  109,  a ;  and  see  King  v.  Cro.  Gar.  38 ;  Pow.  row. 

Mellingy  1  Vent.  225,  as  to  123;  Sir  Ed.  Clere's  case, 

this  point.  4th  resol. 

^  jEx  parte  Caswell,  1  Atk. 
Hep.  659. 
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of  one  who  is  owner  and  may  dispose  of  it  as  shcIk  and     APPOINT- 
not  as  a  declaration  of  the  uses,  which  is  an  authority  . 

only ;  and  to  construe  it  as  a  deed  for  one  part,  and  as 
an  authority  for  another  part,  is  contrary  to  law* 

And  where  the  power  is  to  enable  the  donee  to  charge  an 
estate  \yith  a  certain  sum,  the  rule  of  law  is  the  same; 
namely,  if  the  charge  may  possibly  take  effect  out  of  the 
Biterest  of  the  donee  of  the  power  in  the  estate  charged,  it 
eiball  do  so;  evm  though  such  interest  of  the  person, 
Slaving  both  a  power  and  legal  estate,  may  eventually  pro?€ 
insufficient  to  answer  the  chaise  be  makes  uponit\ 

And,  if  a  man  having  both  an  interest  in  an  estate,  and 
a  power  to  charge  it  by  appointment,  and  execute  the 
power  by  a  will  which  •cannot,  take  eflfect  as  an  appoint- 
ment, by  reason  of  a  subsequent  extinguishment  of  the 
power,  the  appointment  shall  be  sustained  as  a  charge  upon 
the  interest  which  the  appointee  had  beyond  the  power  ^. 
For,  per  Thurlow,  Chancellor,  though  the  power  is  gone, 
and  the  act  <lone  purports  to  be  an  execution  of  his  power, 
yet,  where  the  evident  intent  is  diat  the  charge  should 
take  place  on  the  estate  at  all  events^  it  must  be  sustained 
out  of  the  interest  he  had  at  the  time  of  his  death. 

So  also  all  other  incidental  circumstances  prescribed  in 
the  power,  as  the  consent  of  third  persons,  the  form  of 
executing  the  instrument  of  appointment,  subscription  of 
witnesses,  and  the  like,  must  be  strictly  observed  <^.  Thus, 
where  a  testator  devised  his  estate  to  such  uses  as  his 
wife,  with  the  consent  of  his  trustees,  should  appoint,  and 
•he  made  a  will  thereof  without  such  consent,  this  was 
4ield  to  be  no  appointment;  and  the  original  testator  was 
considered  as  dying  intestate  as  to  so  much  of  his  property 
as  was  so  devised^. 

'  Jtnkxmy.KeymUjlAxA.  '  See  Serene's  case,  i  Co. 

395;  .»Ca.  Ch.  103;   but  144;   Hibiett  y.  Lee,  Hob. 

most  accurately  reported,  1  312.                    '    ' 

Lev.  150.  ^  S}fmp9on    v.    Hamsby, 

""  Cross  v.  Hudson,  3  Bro.  Prec.  Ch.  46^. 
Rep.  Chan.  31. 
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APPOINT^         So,  wher«  esfatot  were,  on  the  mirriage  of  Jl widi  M. 

__...^  o<mTejed  and  settled  to  certain  uacai  therein  partienlarij 
mentioned,  with  a  power  to  JP«  by  his  last  will,  or  any 
writing  purporting  to  be  his  bat  will,  under  his  hand  and 
seal,  attested  by  three  ocmoce  credible  witnesses,  to  charge 
the  premises  with  any  sum  or  sums^  not  exceeding  2^000  i 
to  be  paid  to  such  persons,  and  in  such  portions,  4ub  he 
should  ai^point'.  F.  by  his  will  in  writing  under  his  hamd 
attested  by  three  witnesses,  but  not  sealed,  reciting  his 
power  of  charging  the  premises  with  the  2/x>a/.  dispoaei 
of  the  same  to  D.  and  others  (being  his  relatioDs)  in  the 
proportions  therein  mentioned.  And  the  Judges  of  the 
King's  Bench,  on  a  re£arence  fironr  Chancety,  determtoed^ 
on  argument,  that  the  wiU  waa  Toid,  as  a  d^arge,  for  want 
of  being  sealed. 

,  So,  where  a  power  o[  revocation  was  reserved  ta  be  ex- 
ecuted by  being  attested  by  six  witneBses,a»d  the  execution 
waa  by  will  executed  in  the  presence  of  three  witnesses 
ontyi  it  was  determined  not  to  be  a  good  executiott'. 

The  fettering  and  circumscribing  powers  of  tins  kind 
arises  from  jealousies  on  both  sides ;  first,  on  the  side  of 
the  next  of  kin,  that  ihe«party  may  not  be  influenced  to 
do  some  act  to  dispose  of  the  property  so  as  would  pre- 
vent their  having  the  benefit  of  it;  secondly,  odi»  per- 
aons,  as  a  husband,  may  apprehend  that  there  may  be  sosEie 
undue  methods  used  to  sotprisetfae  wife  into  an  act  wfaidi 
might  deprive  him  of  the  advantage  he  expected  from  her 
fortune.  And,  although  there  is  no  imtrument  thai  le- 
xpifeawo  httte  ceremony  as  a  will  where  of  peraomd  estate, 
.yet,  to  n^ect  any  part  of  the  power,  provided  as  a  neces- 
sary caution,  in  order  to  pteveoit  a  disposition  by  surprise 
\    or  undue  mean^,  is  what  the  court  will  not  warrant  ^ 

'  Dormer  v.  Tkurland,  a  *  IZoss  v.  Ewer,  3  Atk. 

P.  Wms.  506 ;  and  see  Pow.  156 ;  and  see  Spronger  v. 

Pow.  1^1.  Samard,  3  Bro.  Ch.  Rep. 

*  Bath  and  Montii^^BC%.  5SI5. 
.  sCh.  Ga.^;  aFreem.  193 
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And  the  hile  is  the  same,  although  the  power  of  appoint-     A^POINT- 
meirt  be  reserved  to  be  executed  by  the  owner  of  the  estate  \ 
himself;  for  wheil  a  man  has  restrained  himself  by  &  par* 

m 

ticular  power,  he  has  no  right  to  dispose  of  his  estate  but 
by  exactly  pursuing  that  power  ".  In  the  consideration  of 
these  cdses,  the  qui^stion  not  being,  whether  the  instru* 
ment,  by  which  the  power  is  executed,  be  in  itself  sufl* 
cient,  as  an  independent  conveyance,  to  c&rry  the  estate 
or  interest  which  is  the  subject  matter  On  whfch  the  power 
is  to  operate ;  but,  whether  it  be  that  ihstrumeiit  which 
the  author  of  the  power,  (who,  as  own^r  of  the  ^stfitte,  had 
a  right  to  annex  any  forms  that  he  pleased,  however  arbi- 
trary, to  the  execution  of  it),  meant  Abd  intended  iti  the 
creation  of  it.  For,  if  it  be  ftot  that  instmbiefit  which  he 
reqtfldred,  the  claimant  under  the  power  can  have  no  titlei 
fod^ss  he  shows  some  equitable  ground  upon  which  these 
circumstances  ought  to  be  dispensed  with ;  since,  if  the 
power  does  not  take  effect,  and  the  creator  of  it  makes  no 
fbrther  disposition  of  his  estate,  the^laim  of  the  heir  at 
hw  or  personal  representative  comes  in,  whose  titles  are 
complete,  and  must,  therefore,  prevail  in  this,  as  in  every 
other  case  of  imperfect  assurances.  And  upon  this  prin- 
ciple alone  is  it  possible  to  support  many  of  the  decisions, 
whidi  will  next  fall  under  our  consideration;  namely, 
those  which  have  been  deemed,  in  Chancery,  exceptions 
to  the  rule  respecting  the  strict  performance  of  all  inci 
dental  circumstandes ;  for,  we  shall  find,  that  in  cases 
where  powers  respecting  lands  have  been  directed  to  be 
executed  by  wUl,  the  Court  of  Chancery  have  dii^ensed  . 
wjth  that  clause  of  the  statute  of  frauds  that  requires  the 
attestation  *of  three  witnesses ;  and  have  hdd  a  will,  in 
execution  of  a  power,  good,  although  it  hath  only  been 
attested,  by  two  witnesses.  Now  as  there  is  no  position  of 
law  more  clear  and  decided,  than  that  the  Court  of  Chan- 
cery cannot,  in  any  case,  however  fevourably  circum* 

"  Bath  V.  Afontogue,  3  Ch.    Albemark  v.  E.  of  Bath,  2 
Ca.  1 07 ;  aad  see  Dutchess  of   Freem.  1 93 ;  3  Cha.  Ca.  55. 
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APPOINT'*  stanced^  support  a  will  to  wbich  the  attestation  ot  three 
witnesses  is  required  by  that  statute,  unless  that  form  be 
complied  with;  the  only  ground  upon  which  the  court  can 
exercise  an  equitable  jurisdiction  to  dispense  with  that 
circumBtance  is,  by  considering  a  will,  under  such  predi- 
cament, not  to  be  strictly  a  will,  but  to  be  a  distinct  kind 
of  instrument,  in  nature  of  a  will,  made  in  execution  of 
a  power.  And  this  mode  of  considering  such  a  will  is  not 
inconsistent  with  the  rule  we  have  mentioned  before; 
namely,  '^  that  where  a  power  is  directed  to  be  executed 
by  a  will,  it  «hall  he  presumed  that  such  a  wiU  is  to  have 
all  the  requisites  necessary  to  the  conatittttion  of  a  regular 
will,  according  to  the  nature  of  th^  property  it  is  to  ope* 
rate  upon,  and  to  be  liable  to  all  the  contingencies  to  which 
a  strictly  legal  will  would  be  subject;"  for,*  that  rule  was 
adopted  to  effectualteHhe  intention  of  the  creator  of  the 
power ;  .but,  when  the  court  are  to  look  at  the  instrument 
when  executed,  qua  the  execution  of  a  power,  they  are 
then  not  bound  to  coiisider  the  inettrument  of  the  donee 
of  the  power  strictly  as  a  will,  which  it  is  Jiot,  but  as  an 
instrument  taking  effect  out  of  the  deed  creating  the  power, 
and  made  in  execution  of  the  power;  and,  in  this  view, 
not  affected  by  the  statute  of  frauds  *. 

Thus,  where  T.  made  a  settlement  of  lands  to  the  use 
of  himself  for  life,  and  afterwards  to  such  child  or  children, 
and  for  such  estates,  8cc.  as  he  should,  by  any  writing 
tinder  his  hand  and  seal,  testified  by  three '  credible  wit- 
nesses, limit  and  appoint;  and  afterwards  made  a  will 
.under  his  hand  and  seal,  but  which  was  execufed  in  the 
presence  of  two  witnesses  only  ^;  yet  it  was  decreed  to 
be  a  good  execution  of  the  power ;  for,  though  it  was  not 
effectual  as  a  will,  being  void  by  the  statute  of  frauds,  yet 
it  was  a  writing  Which  had  all  the  ^^irciimstances  required 
by  the  power,  and  should  therefore  be  good  as  a  declara^ 
Uon  of  trust  and  an  execution  of  the  power. 

:  *  See  Pow.Pow.  147,153;        ^  I^^y  ▼•  Thwaites^  cited 
Sugd.  Pow.  201.  3Ch.Ca.69i  S.C.  a  Vem. So. 
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In  some  cases,  however,  the  Court  of  Chancevy  does  not    appoint- 
consider  itself  restrained  -to  an  observance  of  the  same  rule  ENTS. 

by  which  the  courts  of  law  are  bound,  with  respect  to  the  «„. 

.  *  .      .  .  .  Where  t  itnct 

stnct  performance  of  all  mcidental  circumstances  required  obsenrance  of 

•       i_  •  n  i*  •  circomstAZiccs 

to  concur  m  the  execution  of  a  power  of  appomtment.  dispeDted  i^ck 
These  cases  are  those  in  which  that  court  regard  th6 
end  and  consideration  of  the  appointment,  rather  than  the 
strict  legal  requisites  prescribed  by  the  terms  of  the 
power  to  accompany  it;  in  which  cases  the  court  will 
relieve  against  the  non-observance  of  circumstances  of 
mere  form  '•  But  the  principal  grounds  on  which  courts  of 
equity  interpose  in  these  cases*  are  those  in  which  the 
omission  of  circumstances  has  been  occasioned  by  fraud 
or  accident,  or,  where  there  is  a  trust  on  the  one  side,  and 
a  consideration  or  confidence  on  the  other ;  for  in  con- 
templation  of  equity,  every  person  executing  an  instru- 
ment to  convey  property  for  a  consideration,  or  under- 
taking a  trust  or  confidence,  is  under  a  moral  obligation 
to  make  a  perfect  and  complete  transfer  of  that  for  which 
the  consideration  was  given,  or  with  respect  to  which  the 
tmst  was  reposed  in  him.  And  the  highest  considerations 
in  contemplation  of  courts  of  equity  are  those  of  an  actual 
purchase  fbt  money,  and  those  of  marriage.  In  favour  .of 
these,  therefore,  the  most  liberal  construction  will  be  put 
upon  the  execution  of  a  power.  And  a  creditor  being 
also  considered  in  equity  as  a  purchaser  for  a  valuable 
consideration,  the  most  liberal  interpretation  is  admitted 
for  his  benefit.  Thus,  where  G.  having  a  po^er  to  make 
a  lease  of  her  e8ta,te  for  twenty-one  years  in  possession, 
made  a  lease  to  C.  for  twenty-one  years  to  commence  at  a 
future  time,  as  a  security  for  a  debt  * ;  the  court  held,  that 
though  the  lease  was  not  good  in  strictness  of  law,  because 
not  made  conformably  to  the  power,  yet,  that  it  amounted 

•  See  Pow.  Pow.    155;        •  Pollard  v.  Greenville,  i 
Sugd.  Pow.  212,  371  ;   and    Cha.  Ca.  10. 
Btimet  V.  Holgrave,  2  Ves. 
6452. 
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APPOINT*,     in  equity  to  a  good  appointmeiit  of  the  lease  for  twenty-one 

••    ' yewB ;  and  tiiat  the  receipt  of  the  profits  was  under  that 

poi¥ar>  and  &ubj.e.ct  0  the  trust  of  the  lea^« 

Children  are  also,  in  equity^  considered  as  in  the  nature 
of  creditors,  claiming  a  debt  fowded  upon  a  moral  obli- 
gation in  the  parent  to  proyide  f6r  them,  this  being,  in 
equity,  a  good  consideration  upon  which  a  debt  may  be 
contracted.  In  favour  of  all  these,  therefore,  a  court 
of  equity  will  also  dispense  with  the  form  of  the  instru- 
ment^ in  all  cases  where  the  donee  of  the  power  makes 
such  a  conveyance  as  to  warrant  the  court  in  concluding 
that  he  intended  to  execute  Uie  powe^.  For,  although, 
where  die  question  arises  between  the  original  donee  of 
the  power,  or  his  appointee  without  consideration,  (whose 
daim  caqi  b^  no  better  than  his  under  whcmi  it  arises), 
and  the  owner,  or  ren\ainder-man,  entitled  to  the  estate  ia 
default  of  an  appointment  being  made  under  the /power, 
the  ow^er  of  iremsander-viau,  having  a  vested  interest, 
iwIU  be  entitled  against  such  donee  or  appointee  of  the 
fcmev  defectively  executed,  because  the  pwner  of  the  in- 
iterest  under  the  power,  and  die  owner  of  the  subject  out 
of  which  it  is  to  arise,  being,  in  these  cases,  claimants 
ij^on  an  equal  footing,  no  valuable  consideration  existing 
upon  either  side ;  the  possession  of  the  owner  or  remain- 
der-man gives  ^e  best  title  in  law^  s^d  th/s^e  is  no  equir 
tabljs  ground  in  the  i^pouitee  tp  oppose  to  it  ^  yet,  as 
between  the  appointee  for  a  Vfiluable  or  good  conside- 
ration, and  the  owner  or  remaiad^t-iman,  the  case  is 
different ;  for,  as  the  circumstances  required  to  attend  the 
execution  of  a  power  are  imposed  solely  fpr  the  purpose  of 
preventing  surprise  qr  .firaud  uppn  tjie  dopeci,  c^d  as  the 
nature  of  the  transaotion,  vihete  ^th^  apppiAtpoei^  is  for  a 
valuable  or  a  good  consideration,  pr^clud^  iuoky  supposition 
of  that  kind,  the  act  of  the  donee,  by  virtue  of  the  con- 
sideration upon  which  it  was  founded,  attaches,  imme- 
diately upon  the  thing  which  is  the^sul^ect  of  the  appoint- 
ment.   The  title  of  the  owner  or  remainder-man  to  the 
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ioteveBt  vested  in  the  appointee  being,  tfaerefiiie^  meiely  as  appoint* 
a  volunteer,  and  wkhout  consideratioo>  and  the  title  of  the 
appoiiitee  being  as  a  pnnchaser,  and  upon  consideration, 
amoraLri^it  anaes  in  finrour  of  the  appointee,  upon  which 
4be  coturts  of  equity  found  a  trust  that  binds  ihe  thing 
ivhidh  is  the  subject  of  the  power,  in  whose  hands  soever 
it  C0mes.  Hence  the  court,  in  this  case,  does  not  con- 
sider the  form  of  the  conveyance^  but  takes  it  aocordiiig  to 
Ihe  intend; ;  for,  in  equity,  the  consideration  is  the  sub- 
stantial part  of  eveiy  contract,  whether  civil  or  moral ;  and 
for  iSbadt  the  right  is  transferred,  and  what  ought  to  be 
done  is  looked  upon,  as  done;  and,  upon  these  groundst 
lelieves  against  the  imperfect  execution  of  the  power  **. 

And,  upon  this  principle,  a  covenant  in  a  marriage  set- 
tlement has  been  held  a  good  appointment  in  favour  of  a 
wife,  who,  in  consideration  of  marriage,  is  regarded  in 
equity  as  a  purchaser  for  a  valuable  consideration.  Thus^ 
where  T.  having  a  power,  under  a  marriage  settlement,  to 
limit  any  part  of  an  estate  for  a  jointure  for  any  wife  he 
should  marry,  married  and  limited  loo/.  per  annum  out  of 
the  estate,  and  covenanted  in  the  deed,  that,  in  case  the 
value  should  be  deficient,  it  should  be  made  up  out  of 
another  estate^ :  he  being  dead,  and  the  estate  proving 
deficient,  this  defect  in  the  execution  of  the  power  was 
decreed  to  be  supplied,  and  the  deficiency  made  good  out 
of  other  estates. 

And,  where  devisees  for  life  had  a  power,  when  in  pos- 
session, by  any  writing  indented,  under  their  hands  and 
seals,  to  settle  any  part  of  the  premises,  not  exceeding 
500/.  per  annum,  upon  any  wife  which  they  should  re- 
spectively marry,  for  her  jointure,  and  G.  being  seised  of 

'   *  'See   Pow.  Pow.    161 ;  this    case  disapproved    by 

Sugd.  Pow.  342.  Lord  Chan.  King.     "Et  viae 

*  Foihergil    v.   Fotheml,  Marchioness  of  Slandford  v. 

aFreem.  «66;  and  see  Clif-  Dutchess    of  Marlwmmghj 

fofdy.  Burlington,  2  Vem.  2  Atk.  542,  546;  Afford  y. 

379 ;  S.  C.  cited,  2  P.  Wms.  Alford,  3  P.  Wms.  231 . 
229 ;  $ed  vide  2  P.  Wms.  668, 
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APPOINT,  the  estate  under  the  will,  bj  Urtacles,  in  consideration  of  ao 
.  intended  marris^e,  covenanted  that  he  or  his  heirs  would, 
after  the  marriage,  according  to  the  power  given  him  by 
hia  fitther^B  will,  or  otherwise  (i)  settle,  limit  and  appoint, 
or  cause  to  be  settled,  limited  or  appointed,  manors,  mes- 
suages, &c.  of  500/.  per  annum  upon  his  intended  wife  for 
her  jointure,  to  commence  in  possession  immediately  after 
his  death  if  she  survived ;  it  was  held,  tipon  the  principles 
already  mentioned,- that  the  articles  referring  to  the  will, 
were  alone  sufficient  to  bind  the  estate  subject  to  the 
power,  and  that  they  operated  as  a  real  chai^  and  lien 
upon  the  remainder^^m  an  ^  (^). 

And,  although  the*  power  be  expressly  required  to  be 

erecutied  by  one  species  of  instrument,  and  it  is  executed 

'  1^  another,  it  will  in  equity  be  a  good  execution  of  the 

^  Countess  of  Coventry  y.  160;  Strange,  596;  et  vide 
Eari  Coventry,  2  P.  \Vm8.  arguments  at  large  at  the 
222;  S.Crf  Oilb.  Rep.  Eq.    end  of  Francis's  Max.  in  Eq. 

(1)  See  observations,  in  this  case,  on  the  meaning  of 
the  word  otherioise;  where  the  opinion  of  the  majority  of 
the  Judges  was;  that  it  was  not  a  mere  word  of  course,  but 

.  operated  as  a  reservation  by  the  settlor,  of  a  power  to  settle 
other  lands  for  his  wife's  Jointure,  instead  of  those  subject 
to  the  original  power,  if  he  thought  proper,  either  inde- 
penden^  or  in  aid  of  them. 

(2)  The  above  cases  seem  also  to  fall  nearly  within  the 

firinpiple  laid  down  in  the  fourth  resolution  in  C/ere'scase; 
or  in  all  of  them  the  donee  was  clearly  invested  with  the 
power,  and  able  to  have  executed  it  properly,  and  indis- 
putably int^^nded  to  execute  it  in  favour  ot  the  appointee : 
and  the  instrument  which  the  court  construed  as  effecting 
that  intent  was  of  the  same  species  as  that  required  by  the 
power,  nameljr,  a  deed.  Then  the  court  went  no  further 
than  it  ordinarily  does ;  it  held,  that  the  consideration  being 
paid  for  the  covenant,  gave  the  covenant  the  effect  of  an 
actual  conveyance ;  so  that  the  court  only  put  a  construc- 
tion on  tlie  intent  of  the  coveuantor,  and  not  on  the  power, 
or  the  instrument  of  execution,  as  ^ith  relation  to  the 
I>ower ;  for  that  instrument  answered  in  form  the  deserip* 
tion  of  the  power.   And  see  Pow.  Pow.  178. 
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power,  in:  favour  of  a  purchaser  for  a  valuable  cousideratioii.     Appoint- 

Thus,  where  the  husband  was  tenant  for  life,  with  remainder 

to  his  first  aud  other  sons  in  tail,  male, -with  a  power  to 

make  a  jointure  to  his  wife,  ''  by  deed,"  under  his  hand 

and  seal ;  and  having'  a  wife  for  whom  he  had  made  no 

provision,  and  being  in  the  Isle  of  Man,  by  his  last  will, 

under  his  hand  and  seal,  devised  part  of  his  lands  within 

his  power  to  his  wife  for  her  life*;  this  was  held  to  be  a 

good  appointment  -  under  the  power,  although  being  by  a 

revocable  instrument,  it  was  not  warranted  by  the  terms  of 

the  power,  which  directed  that  it  should  be  by  deed ;  for, 

per  curiam,  this  is  a  provision  for  a  wife  who  had  none 

before,  and  is  within  the  same  reason  as  a  provision  for  a 

child  not  before  provided  for. 

And  though  the  appointor  be  at  the  time  an  infant,  and 
inci^pabld  at  law  of  performing  any  legal  act,  yet  the  ap- 
pomtment  will  be  good  in  equity.  Thus,  where  AT.  devised 
lands  to  ^e  upe  of  himself  in  tail,  with  remainders  over^; 
with  a  power  to  the  several  tenants  for  life,  when  in  pos^ 
session,  to  make  a  jointure,  so  as  such  jointure  did  not 
exceed  a  moiety,  of  the  estate ;  during  the  infancy  of  one 
of  the  tenants  in  tail,  upon  a  treaty  for  his  marriii^,  his 
mother  and  he  covenanted  with  the  wife's  relations,  that 
within  flyix  months  after  he  came  of  age  he  should  settle  so 
much  of  land  as  should  amount  to  lOo/.  per  annum  upon 
his  then  intended  wife  for  her  life ;  this  covenant  was  decreed 
in  equity  to  be  a  good  appointment  in  execution  of  the 
power. 

And  such  covenant  will  be  equally  a  good  execution  of 
a  power  made  in  favour  of  children,  as  if  made  in  favour  of 
awife»(i). 

«  ToUett  V.  Tolleii,  ft  P.    head,  cited  a  Will.  229. 
Wms.  A89.  <  Safth  v.  Bianfrey,  Gilb. 

'  HoiHngskead  v.  HoUing$-    Rep.  Eq.  1 66. 

(i)  It  seems  to  be  necessary,  however^  that  such  cove- 
luint  should  be  united  with  the  deed  executinjj  the  powerj^ 
either  by  referring  to,  or  teciting,  or  mentiomng  the  here- 

voL.  IV.  A  A  ditamenis. 
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APPOINT-        And  even  an  answer  in  Chancery,  tdien  given  m  express 
^  relation  to  the  povrer,  has  b6en  holden  to  be  such  a  mani- 
festation of  the  execution  of  a  power  of  appointment  as  a 
court  of  equity  would  Substantiate  \    For  Sir  Josqph  J^kyl, 
Master  of  the  Rolls,  said,  where  an  answer  coirfesses 
an  appointment,  this  intends  to  appoint  afterwards  in 
^    due  form ;  and  he  thought  an  answer  was  such  a  mani- 
festation of  *  the  execution  of  a  power,  as  the  cothrt  wcmM 
make  good,  as  well  as  decree  d  parol  contract,  admitted 
by  the  answet ;  for  the  statute  was  made  to  prevent  perjary 
in  the  evidence ;  but  there  was  no  occasion  to  examine 
where  the  contract  wufii  admitted. 
When  defect  of      Atid  as  a  court  of  equity  will  dispense  wi&  the  fonn 
"J^^PT"     of  the  instrument  by  which  an  appomtment  in  pursuance 

of  a  power  is  made,  when  it  is  for  a  valuable  or  good  con- 
sideration;  so,  likewise,  it  will  supply  any  deficiency  in 
the  circutnstanees  required  to  attend  the  execution  of  sudi 
power. 

Thus,  where  a  wife,  by  marriage  articles,  had  a  power 
of  appointing  copyhold,  by  writing  attested  by  three  wit- 
nesses, appointed  by  writing  attested  by  two  witnesses 
only ;  yet  the  court  said,  that  the  articles  being  foravduabie 
consideration,  namely,  that  of  marriage,  were  good,  though 

^  Carter  v.  Carter,  Mosely,  365. 

% 

ditaiaeRts  subject  to  the  power ;  for,  a  general  oovenant 
cannot  be  considered  as  an  execution  of  the  power,  or  take 
efiect  as  a  lien  attaching  upon  the  estate  subject  thereto : 
M,  a  covenant  to  make  a  jointure  generally,  without  refer- 
ring to  any  deed,  or  menttoning  any  premises  from  wbiok 
an  inference  or  presumption  may  be  made  of  the  extent  of 
the  jointure,  or  of  the  subject  on  which  the  jointure  is  to 
attadff,  cannot  be  considered  even  as  a  defective  execution 
of  a  power;  because  there  is,  m  such  case,  no  ground  from 
which  a  conclusion  can  be  drawn  that  die  person  m«^ing 
such  general  covenant  had  the  power  in  his  contemplation, 
uidess  it  be  that  it  ishquld  be  an  execution,  because  the 
pefson  wlio  covenanted  might,  by  proper  means,  ha3« 
executed  the  pawer. 
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not  in  strietaess  punuant  to  the  power ;  for  the  courts  in    ^J^g^* 
8acb  caBe  wodd  supply  the  want  of  circumstanceB^ 

So,  where  JkT  having  a  power  of  disposing  of  ^/kk)/.  by 
deed  or  will  executed  in  Ae  presMce  of  three  witnesses, 
to  uny  person  she  shoold  appoint** ;  being  about  to  many, 
by  artidbs  eweuted  in  the  presence  of  two  witnesses  pnly, 
appointed  fiA>Oo/.  part  of  the  4,000  2.  to  be  for  the  use  and 
benefit  of  her  intended  husband  during  the  coTertur^^  and, 
after  her  deafli,  to  her  son ;  Lord  Hardwicke  was  of  opi* 
aioh,  that  the  articles  amounted  to  an  appointment  within 
the  power,  notwithstanding  there  were  only  two  witnesses, 
for  this  court  could  suf^y  that  defect,  when  it  was  exe- 
cuted for  a  valuable  consideration:  much  morewh^n  it 
was  aia  ^xeeniton  of  a  tiwt  only,  as  was  die  case  hfire : 
and,  altbou^  the  aj^intment  was  inaccurately  expressed, 
and  in  an  informal  manner,  itwould  amount  to  a  grant  of 
the  ^fiOoL  to  the  husband. 

And,  in  fiuroar^  childFen,  a  pourt  of  eqnity  will  not  wtiy 
aid  an  0ffQmUmd^  under  a  power  defectively  executed,  . 
hot  ali^  a  fpower-defactive  m  itself;  as  a  lease  made  under 
a  covenant  to  stand  aeised^  in  ^eonaideration  of  natucaj  ' 
sfieelion^.  Nor  will  it  k»  mateipa)  v^hetber  ^uch  settle- 
ment wder'a  powier  be  made  befeue  ^aanrjage,  or  after  ^ 
for  in  cases  of  aiding  the  execution  of  a  pewer,  either  for 
a  wife  or  a  child,  it  had  never  enteaped  the  view  of  the 
court,  whether  the  provision  had  been  for  a  valuable  con- 
sideration «r  not^  bttl^  bemg  i^ntended  for  a  provision, 
whether  voluntary  or  not,  bsd  been  always  held  to  entitle 
that  court  to  give  aid  to  a  wife  or  dkikt  to  canry  it  into 
exectttsaa,  though  defectivjely  made'". 

NeiAer  is  it  material,  in  the  case  of  a  wife  ox  chili, 

*  Cotter  V.  Layer,    2  P.  1  Bro.  Chan.  Rep.  368. 

Wma.  623 ;  Hervey  v.  Her-  '  Prince  v.  Greene,   1  Ch. 

Tiy,  1  Atk.  561.  Ca.  161,  264 ;  3  Ibid.  91, 

^  SargisoHv.Sealiff^AA,  "  See  Hervey  v.  Skrve^, 

412;  e.C  Wade  v.  Pagety  i  Atk.  564,  567. 
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APPOINT-  that  the  person  who  comes  for  the  aid  of  the  court  is  al- 
ready provided  for,  unless  the  provision  already  made  be 
extravagant;  for  it  is  an  invariable  rule,  that  the  husband 
or  the  father  are  the  proper  judges  what  is  the  reasonable 
provision  for  a  wife  or  child".  And  when  the  covt  re- 
fuses its  aid  or  sets  aside  the  appointment  where  the  faihei 
OT  husband  has  done  any  thing  extravagant,  it  does  not|  in 
either  of  these  cases,  break  through  this  general  rule  *;  but 
it  goes  upon  %  collateral  reason,  namely,  that  thiB  extravsp 
gant  provision  either  for  a  wife,  or  one  duld  only,  is  s 
prejudice  and  injury  to  the  rest  of  the  family;  and  that 
one  branch  ought  not  to  be  improperly  preferred  to  the 
ruin  t)f  the  rest. 

But  although  a  court  of  equity  will,  in  general,  aid  an 
appointment  under  a  power  defectively  executed,  in  fiivoor 
of  chQdren,  yet  it  will  not  interfere  in  cases  where  giving 
aid  to  the  younger  children  would  occasion  a  disinherisra 
to  the  eldest;  for  one  principle  upon  which  the  court  inter- 
feres in  favour  of  younger  chOdren  againsf  the  heir  seems 
to  be,  that  both  parties  claim  under  the  same  instrument, 
out  of  the  same  ownership,  and  under  Hke  consideiatioiis, 
namely,  as  creditors  by  yirtue  of  the  moral  debt  which 
equity  raises  from  the  parent  to  the  child,  which  debt  ex- 
tends as  weir  to  the  younger  as  to  the  elder  cfaikL  If, 
therefore,  it  appears  to  be  the  intention  of  die  parent  iQ 
pay  that  debt,  by  a  just  distribution  of  his  property  betweeo 
the  elder  and  younger  branches  of  bts  family,  and  his  pro- 
perty be  sufficient  to  answer  both  purposes,  a  court  of 
equity  will  aid  a  defective  execution  of  that  intention;  to 
effect  which,  it  considers  the  parent  as  having  been  abso- 
lute owner,  and  that,  under  that  ownership,  had  a  right  to 
dispose  of  the  property  as  he  pleased;  that  he  would  not, 

■  Per  Lord  Hardwicke,  in    568 ;  and  see  Keitle  y.Tom- 
Hervejf  v.  Hervey,    1  Atk.    send,  1  Salk.  187. 

«  Per  Lord  Hardw  JWd, 
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therefore^  haye  suffered  the  heir  to  take  the  interest  limited  appoint* 
to  him,  but  under  an  idea,  that  the  younger  children 
would  likewise  take  the  interest  limited  to  them;  it  there- 
fore restrains  the  elder  (in  such  case)  claiming  by  the 
same  title  as  the  younger  children^  from  disputing  their 
title ;  considering^  for  this  purpose^  the  instrument  that 
creates  the  power,  and  the  instrument  by  which  it  is  ex- 
ecuted, as  one  and  the  same.  But  if  the  consequence  of 
providing  for  the  younger  children  will  be  leaving  the  elder 
destitute,  so  that  what  will  be  equity  to  die  pne  will  be  in- 
equity to  the  other,  in  such  case,  one  party  having  np 
better  title  to  the  aid  of  the  court  than  the  other  has,  it 
will  not  interfere  for  either  party,  but  leaves  things  as  it 
finds  them^ 

80  where  a  fietther,  seised  in  fee  of  a  great  estate,,  by  co- 
venant to  stand  seised,  settled  the  same,«in  consideration  of 
natural  affection,  to  the  use  of  himself  for  life,  the  re- 
maiader  to  his  eldest  son,  with  power  to  himself  to  lease  a 
small  part  for  forty  yean^;  he  accordingly  made  a  lease 
for  the' benefit  of  a  younger  child,  which  the  eldest  son 
would  have  avoided  at  law,  the  power  not  being  well  raised 
by  the  covenant  to  stand  seised.  But,  it  appearing  to  the 
court  that  the  eldest  son  was  greatly  advanced  by  the 
fiither,  and  that  the  conveyance,  which  was  hy  covenant, 
was  intended  to  have  been  by  livery,  but  which  he  was 
advised  would  be  well  made  by  covenant,  it  was  decreed, 
that  the  plaintiff  who  was  the  assignee  of  the  younger 
child,  should  hold  the  estate  until  the  defendant  evicted 
him  by  law ;  and  that  he  should  admit  the  power  to 
make  the  lease  to  be  good  in  law.  For  though  the 
interposition  of  a  court  of  equity,  in  cases  where  there  is 
equity,  is  of  common- right,  yet  that  interposition  is  to  be 
governed  by  discretion,  and  must  depend  on  all  the  cir- 

*  See  Toumsend  v.  K^tk,  *  Prince  v:  Greene^  i  Ch. 
1  Salk.  1 87 ;  Pow«  Pow.  209.    Ca.  1 61 ,  264,  and  3  Ibid;  91^ 

A  A  3 


338 


APPOIKT- 
MCNTS. 


Appointment 
defeciive  bj 
fraud. 


XLBMBNtfl   OF     [BOOK  111.   FABt  ill. 

cmnstanees  of  each  case.  The  equity  o€  these  ta^es  is  not 
founded  merely  upon  the  ownwahip  in  the  father,  and  hk 
intention  to  dispose  in  favour  of  one  chiH  rather  than  of 
another>but  it  restts  upon  this,  namely,  that  the  hrteutioniB 
to  make  an  eq^uality  of  prorision  among  those  who  have  an 
«qua!  claim;  which  intention  a  court  of  equity  wiB  support, 
by  enjoining  those  who  oppose  such  equitable  provision, 
from  disputing  Ae  legdity  of  the  instrument  upon  whidi 
it  is  founded.  But  if  the  mtention  be  otherwise,  a  court  of 
equity  will  not,  if  it  bie  incompletely  executed  mlaw,  aid 
such  imperfed;  dSsposition,  for  their  interposition  is  not 
founded  upon  the  general  right  a  mah  has  to  dispose  of  his 
property  as  he  plteases,'but  tipon  his  havfaig  made  a  proper 
disposition  to  persons,  each  of  whose  claims  is-  fownded 
upon  a  consideration,  and  who,  in  respect  thereof,  are 
ptlrchasers^ 

Another  ground  upon  which  a  court  of  equity  will  inter- 
pose in  support  of  appointments  ifcfectively  made,  is  ftat 
of  fraud;  as,  where  a  .strict  performance  of  the  circmfi- 
stances  requiifed  by  the  po^er,  are  prevented  by  Ae  con- 
trivance of  a  person  iirte*ested  in  presenting  it;  b  whieh 
case,  if  the  donee  of  the  power  pkiidy  evince  his  intention 
to  execute  his  power,  "Qte  court  will  taHdat«  the  appoirit- 
ment,  notwithstanding  its  want  of  tonn  oT'ctttsumstance. 
And,  in  cases  of  fraud,  acourt  of  law  wfll  alio,  If  should 
iseem,  dispense  with  a  «ltict  performance  of  cirtnmiiKtances'. 
For  in  the  case  of  Pigott  v.  Ftnrice\  <whcre  the  poirer 
was  required  to  be  executed  in  the  presence  of  'tbree  per- 
aoits  not  menial  servants).  Lord  Cofwper  said|  that  if  a  deed 
had  been  prepared  and  ready  to  be  lexectfted,  but  three 
Witnesses  dfthe  description  required  were  prt^etfted  fiom 
%eteg  ^oeured  by  the  means  of  one  who  was  to  be  beae- 


'  See  Prince  v.  Greene, 
a  Oh.  OtL  i&i,  a64;  ^d 
Po#«  Pow.  oao. 


See  Dyer^  354. 
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fited  by  the  ooarexecution  of  ih^  pew^r^   the  cireiuii*    aippoiNT 
stances  that  opcurred  ia  tbat  0499,  slight  aa  th^y  wre,      ^^^"^^ 
might  perhaps  have  ^^e^  h44  to  b^  a  revooi^tioa  and 
(^ectttioQ  of  the  power, 

.  So  if  a  mao  b^.infQni^fsc)  by  hi^  kiQsmaii  that  his  sop 
was  deadj  in  order  to  get  the  fs^th^r  tp  ^ettlQ  his  ^t^te  upqo 
hiiQself ;  ia  such  oase^  t^ere  is  no  dpubt  but  equity  would 
set  such  settleq&eEt  aside.  And  the  cas^  wQuld  be  the  same 
if  the  appointee,  under  a  power  et^oated  in  his  ^voiir,  to 
prevent  a  irevocatioQi,  weioe  to  use  ^y  false  suggestions  or 
mformatiou  to  tiie  donee  to  mislead  hj»  and  pte?ent  him 
fyoi9^  exewting  his  intention  to  revoke^  (i)« 

A  /W^  of  equity  will  elso  support  m  fQ^int^ent  wAiadk  Defect  fioa 
hi^.  fy^ep  drfept^vely  m^  )fe^  reason  of  aecidmt;  aa»  "*'*'*"*• 
whefo  a  p^rs^n  ejipr^s  ^  ol^ar  intmt  to  ejceii^ute  a  power, 
find  do  ^  jtbi^t  oiipwiBtiiiV9es  pmm^  but  is  disaUed  J^ 
aeetd^iKtal  cjiKm]iistsiicies>  and  has  not  the  means  of  ex- 
ecuting the  power  with  the  circumstances  expressiy  re- 
qaiied  to  attend  the  e»cut}on  thereof  "^^  But  the  accident 
pr  intenr ention  of  dea&  is  not  alone  deemed  a  sufficient 
ground  for  the  interposition  c^  a  court  of  equity  in  tmoot 
of  the  person  intended  to  have  been  benefited  by  theiip* 
pointment,  even  though  the  donee  of  the  power  be  under 
a  moral  obligation  to  execute  it^  and  although  some  steps 
have  been  t$km  towards  oompteting  his  intent;  tar^  al- 
though in  cases  of  provision  for  younger  children,  or  the 
like,  a  solemn  act  done  by  the  parent,  with  an  intent  of 

■  Per  TreW,  in  Bath  t.    v.  Lord  Bath,  2  Fream.  193. 
Montague,  3  CJn.  C3a.  74,  89.    Per  Powell  and  Treby,  Just. 
"<  J>Utchesi  of  Albfiniarle     3  Ch.  Ca.  68,  89,  90,  126. 

ix)  Fravd  ^j^  imposition  are  o^pt,  howerer,  to  be  pre- 
sumed, but  must  be  dearly  proved^  or  they  will  not  be 
regarded  in  a  court  of  equity.  Per  Lord  SiOtBiers  and  Lord 
C.  J.  Treby.  ^e  Jhiekesi  ^f  AJbemrle  t.  Lord  Bath, 
3Ch.Ca.  74, 114. 

A  A  4 


1IENI& 


^(q  SLBMSNT8   OF      [BOOK  III.  PART  ill. 

APPOINT-  executing  the  power,  though  ineffectnal  in  itself  for  want 
of  form,  might  reaaonably  be  aided  in  a  court  of  equity ; 
yet  no  determination  has  gone  so  far  as  to  say,  that  where 
a  man  is  only  preparing  to  do  an  act  (which  he  may  after- 
wards, perhaps,  repent  of  and  refrain  from  completing),  the 
accident  of  his  death  before  his  apparent  resolntion  be 
folly  eflfected,  shall  be  deemed  such  a  circumstance  as  to 
authorize  a  court  of  equity  to  decree  such  preparatory  steps 
a  complete  execution  of  the  power  (i). 

We  have  seen,  that  an  appointment  is  void  in  many 
cases,  on  Ihe  ground  of  not  being  conformable  to  the  power. 
But  a  stranger's  joining  in  the  appointment  will  not  be 
such  a  deyiation  from  the  power  as  to  aflfect  its  ralidity; 
for  where  a  settlement  was  made  upon  one  for  life,  re- 
mainder to  another  in  tail,  with  power  reserved  to  tenant 
for  Ufe  to  chaigethe  jMremises  with  the  payment  of  3,000/; 
the  tenant  for  life  and  remainder^man  joined  iu  mortgage 
for  raising  that  sum,  and  it  was  objected  against  the  ap- 

« 

pointment  that  his  was  a  joint  execution  of  the  power  by 
the  remainder-man  as  well  as  the  donee  of  the  power;  bat 
the  court  said,  that  that  circumstance  alone  would  not 
hurt  it '« 

It  may  fiouther  be  observed,  |)efore  we  quit  the  subject 
of  the  form  and  circumstances  requisite  to  the  validity  of 
e  deed  of  appointment,  that  if  lands  situated  in  a  register 

'  Jenkint  v.  Kej/mis,  1  Lev,  150. 

(1)  But  if  a  power  be  void  in  its  creation,  or  if  it  be  bo 
raised  that  it  cannot  be  exercised,  it  will  not,  on  thai  ac- 
count, devolve  on  the  Court  of  Chancery  to  supply  any 
defect ;  for  nowers  devolving  on  that  court  for  this  pur<- 

Sose,  are  sucn  as  are  well  created  originally  ;  but  by  acd- 
ent,  as  the  death  of  persons,  or  the  like,  cannot  be  exe- 
cuted by  the  donee,  iki  which  case,  the  court  snbstitotes 
itself  in  his  place ;  but  when  the  power  is  void  in  the 
original,  there  is  nothing  to  devolve  on  the  court  Sep 
di^ander  r,  4lexamkr.  a  Ves.  640. 
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county,  be  made  the  subject  of  an  ajppointment^  such  an    AnaotTr 

appointment  will  be  within  the  meaning  and  intentof  the  J^^ 

Statutes  respecting  the  registering  of  deeds,  and  must 

therefore  be  registered  in  order  to  entitle  the  appointee  to 

a  preference  under  that  act:  an  appointment  being  of  such 

a  nature  as  to  be  within  the  provision  of  this  act;  for  the . 

words  are  generalr-''  all  deeds  and  conveyances.''    And 

an  appointment  is  undoubtedly  a  deed;  is  executed  as 

suchy  and  operates  so  as  to  affect  lands,  tenements  and 

hereditaments.  .  But  it  has  been  said,  that  this  deed  is 

not  to  be  considered  as  a  separate  cony^ance,  but  only 

as  the  execution  of  a  power,  and  that  all  the  interest 

arises  under  the  deed  creating  the  power.  If  this  construct 

tton  is  to  prevail,  there  will  be  an  end  of  the  registry  and 

of  the  act  of  pariiament;  for,  by  this  means,  a  secret  deed 

might  be  set  up  to  defeat  a  purchaser  who  had  regut^red 

before. 

Upon  similar  principles  ofsupporting  appointments  made  Saee»fatiM 
in  the  execution  of  powers,  where  the  defect  is  remedial  ^^S!^  ^ 
without  infringing  upon  any  fixed  rule  of  justice,  courts  of 
equity  wiU,  if  the  power  be  exceeded,  correct  the  excess, 
and  uphold  the  execution  thereof,  so  far  as  the  power 
vrarrants  ^  Thus,  where  Lord  C  had  power  fo  grant  leases, 
by  one  entire  instrument,  granted  several  leases,  some  of 
which'  comprised  premises  not  witlnn  fthe  power,  they  were 
considered  as  several  leases,  of  such  lands  as  were  and 
such  as  were  not  vithin  the  power  respectively,  and  it  wag 
referred  to  the  Master  to  separate  them  accordingly*. 
And  where  a  man  having  a  power  to  appoint  both  real 
and  personal  estate,  by  will  duly  executed,  appointed  by  a 
will  attested  by  two  witnesses  only,  it  was  held  that  this 
fi^  sufficient  to  pass  the  personal  estate,  it  being  a  good 
execution  of  the  power  as  to  that,  though  not  as  to  the 

Tf  Vide  Ingram  v.  Ingram,    Manham,  Fitzgib.  156a 
9  Atk.  88;  and  Peten  r,       *  Cited  a  Ves»  64^ 
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AFTOnnv  red  estate*.  So  where  there  is  a  power  to  appoint  by  way 
of  lease  (ot  ten  years,  and  ihe  donee  make  a  lease  for 
tw^Uy  yeais^  this  wiS  be. good,,  in  eqaity,  for  the  len 
yearsi  and  bad  for  the  residue  oaly^  Again,  whem  a 
{Kmer  wamuttts  iite  di^sing  of  an  abselnte  estate  by 
appointment,  and  the  donee  appoints  an  estate,  widi  a 
qaalification  annexed  to  it,  the  quatificaticm  wiU  be  void, 
as  exceeding  the  power,  land  the  ostate  be  absolute.  As 
where  a  father  having  a  power  to  appoint  an  estate  to  his 
fAifidren,  quafifiod  his  appointment  by  anneidng  to  it  a 
condition. that  they  shonld  release  a  debt  owing  io  them; 
tlie  appdntment  was  held  to  be  absolute,  imd  the  conditioa 
^d^ 

So  agalB/  wheta  a  ieslator  devised  the  sum  (d  dfiooL  to 
iMiteei^,  vpaa  trust  to  pay  the  interest  to  his  wifa  for  life, 
and  gave  her  mMeover^  ^Anrabsoliite  disposal  of  the  same 
sum  unto  and  amongst  such  of  his  children  by  her,  and  m 
aaeh  prsportion  as  she  riiould  by  will  dbqct,  limit  and  ap- 
poiat/*  Hio  wife  afterwaids,  by  wiK,  appeinted  a  fouitb 
paft  thereof  to^  be  placed  out  or  oontinned  on  aeouritiei, 
.daring  4he  life  ^  her  dau]ghter  C  for  her  use)  an4  then 
upon  trust,  at  her  decease,  to  pay  and  apply  tbo  prindpal 
of  aach  fo>urtiii  part  to  sach  oldid  or  ehildren^if  ai^,a8  she, 
'die  said  €•  idioidd  happen  to  have  livfaig  at  her  decease. 
^rUs  appointment,  iboag)i  void  as  to  the  chjldMa  of  C. 
I)aea«se  a  powar  to  appoint  to  tkiUbim  does  not  waErant 
an  appointment  to  gr^ndehil^t^  was  held  to  be  good  so 
far  as  it  was  wititin  tlie  penrer,  namelyi  sofor  aa  it  made  a 
provision  for  C  herself  ^. 

'  And  al&pttgh  courts  of  law4id  not  idiow  tlMi  sms  fo- 
fourdile  dispodtion  ^  sappett  tlie  exeeatian  of  poar^s  as 
pwrailad  hi  cauits  of  ehiaity,  aniil  long  after  their  ialia- 

•  Duf  V.  Dalzell,  i  Bro.  «  a  Ves.  644. 

Ch,  Ca.  147.  '  Alexander  y«  Alezmder, 

^  Perry  v.  Sr^ftm,  IKab.  2  ¥as.  640. 
Rep.  S7 ;  a  VeS.  641 . 
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dtiction  mto  tlKwe  courts,  in  ecmsequenee  of  die  stetot*  APPOiifT* 
of  uses*;  yet  they  have,  in  modem  tknes,  adopp|«d  tlie  ^ 
Bome  rale  of  coDStractiiig  ftppointments  and  otbe?  in^ 
fitruments,  made  in  execotion  of  powers,  witb  tei^iect  to 
^xmiecting  the  exeeiss  afid  suppottk^  ilie  exeoHlioa  of 
tbem  BO  far  lusF  IB  trarranted  by  Ae  ponvter,  as  obtwis  in 
comts  of  eqaily.  Thv»f  in  ike  case  tst  Admm  Vr  >l<?«m9, 
it  was  held  (haft,  aKhoagh  F.  the  widow,  had  «xee«ded 
Ae  power  reserred  to  hef,  ^iaastattch  a$  she  had 
thereby  lisiiled  eiltate&  t«>  her  daicighlen  fbr  Kfe,  widi 
temainders  to  <beir  diMien  (her  granddiildren),  whereas 
her  power  was  conflned  to  a  child  or  chMren  only ;  yet, 
Hiat  the  same  ongirt  to  pre?ail  90  Aur  as  her  power  ex- 
tended, and  that  the  limitation  to  her  daughter  fer  Hfe  wis 
^ood,  althou^  the  fispecotioH  of  the  inhentance  to  the 
eUId  ot  children  ^f  such  daughter  wm  t^id  ^  And,  where 
tenant  for  life/wifli  power  to  app<mit  by  way  of  lease,  fcr 
any  term  no«  exceeding  thiity-one  years  or  three  lives,  to 
comanence  ki  possession,  made  a  lease,  ^  fipom  llie  date, 
for  'ttnd  diHing^  the  natanJ  life  and  lives  of  three  persons 
and  the  longest  live^  of  than,  or  fMr  ihe  teim,  lime  and 
space  df  "dnrty-one  ytsars,  ^  commeneie  frcvi  1;he  dtHe, 
which  rflould  last  loorgest,  tHtttt  Ihenoefforfh  next  ensoiiig, 
Ibily  to  be  complete  and  ended<=/'  This  lease  was  ad}«4ged 
good  witi^  the  ttrmi^  tH  the  power,  for  three  livies.  I'or, 
per  '€«pr«  tn  cases  of  iMskind,  afl  a  remaiBder<'m»i  conM 
reasonalty  expect  was,  A^  an  estate,  when  jl  came  to 
him,  ishotild  nc^  be  charged  beyond  what  was  the  inten- 
tion of  the  settilar  to  allow  <hose  who  stood  before  falm  to 
change  it ;  that  4t  woald  not  be  so  by  a  lease  of  this  kind, 
if  it  1>e  cMstrued  as  a  good  leaise  for  three  ^es,  and  vo 

Leir.  :^o^  Peters  v.  maiik-  ,  Ch.  B^*  22. 
am,Pitzgib.  156;  Pow.  Pow.        <  Commons,  lessee  of  Net- 

350.  terville,  v.  Marshall,  7  Bro. 

'  Cowp.  6514  aAd  flee  Rth  ¥m\.f09u  1 14 . 


MENISw 


364  BLBMBNTS   OF      [b06K  III.  PART  IIL 

jowmt*    kmger;  tkat  eoiixta  of  law,  wliich  in  modern  times  hai 
adopted  tke  same  rules  of  construction  as  obtained  k 
courta  of  equity,  in  the  construction  of  powers  and  of  the 
instruments  by  which  they  were  executed,  would,  ivhea 
they  had  been  exceeded,  correct  the  excess,  and  support 
the  execution  so  far  aa  it  waa  warranted  by  the  power; 
that  the  lease  in  question,  so  far  as  it  was  a  lease  for  three 
lives,  was  warranted  by  the  power ;  and  this  waa  appaxentiy 
tiie  primary  object  of  the  parties;  and  though  besides  this, 
they  had  a  second  object  in  view,  viz.  to  secure  the  estate 
to  the  lessee  for  thirty-one  years,  in  case  the  tease  for  lives 
should  determine  sooner,  which  was  not  warranted  by  the 
power;  yet  this  did  not  vacate  so  much  of  the  lease  as 
was  within  the  power- 
But  it  ia  observable,  that  although  defects  ariaing  fiKua 
an  excess  in  the  execution  of  a  power,  whether  such  ex- 
cess be  by  the  iqppointment  of  a  larger  interest  in  the  estate 
Aan  is  warranted  by  the  power,,  or  by  appointing  to  per- 
8<H]a  who  cannot  be  made  objects  of  the  power,  or  by 
annexing  to  the  estate  appointed,  conditions  not  warranted 
by  the  power^  wifl  uniformly  be  remedied  by  the  court, 
and  the  appointment  be  good  so  far  as  it  is  warranted  by 
the  power;  yet  Ihe  consequences  of  this  doctrine^  with 
respect  to  the  interest  or  part  in  which  the  power  is  ex- 
ceeded^  will  differ,  according  to  the  nature  of  such  excess, 
for  if  the  excess  be  in  appointing  to  persons  to  whom  the 
power  caiUiot  be  made  to  extend^  the  appointment,  so  ftr 
as  it  relates  to  such  persons,  will  be  uttefly  void^  and  the 
subject  matter  of  the  appointment  wiU  go  as  if  no  appcant* 
ment  had  been  made  of  it^    As  if  a  man  have  power  to 
Ifipoint  iftOoL  amongst  his  children,  and  he  appoints 
ioo2«  amongst  his  children,  and  goo/,  amongat  others 
who  are  strangers,  the  appointment  of  the  900I.  wiK  be 
absolutely  void,  and  go  over,  (if  limited  over  for  want  of 

^  Adami  v.  Adams,  Cowper,  651, 


* 

» 
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appointment),  in  like  manner  as  if  no  appointment  had 
been  made^. 

But^  if  the  excess  in  an  appointment  under  a  power  be 
by  the  annexing  to  the  estate  appointed,  «  condition  ot 
qualification,  which  the  power  does  not  warrant ;  in  such 
case,  the  estate  appointed  will  not  be  made  void  by  such 
excess,  but  the  excess  itself  only  will  be  void,  and  the  ap- 
pointment be  good  as  well  with  respect  to  the  part  appointed 
as  to  the  rest.  As,  if  a  father,  having  power  to  appoint 
^00 /•  between  his  three  children,  give  300/.  a^piece  to 
two  of  thein  absolutely^  and  qualiiy  his  appointment  to 
the  third,  by  annexing  a  condition  that  he  shall  release  a 
debt  owing  to  him,  or  pay  mone^  over.  Sec  the  appoint- 
ment will  be  absolute,  and  the  condition  only  void^  So, 
if  a  power  be  to  appoint  by  way  of  lease  for  twenty-one 
years,  and  a  lease  be  made  for  forty  years;  the  lease  wiU 
be  good  for  the  twenty -one  years,  and  void  for  the  remain- 
der only  ^  And  the  reasons  upon  which  the  courts  proceed 
in  these  distinctions^  appear  to  be,  that  the  excess  between 
the  proper  and  the  improper  execution  of  the  power  is  distill 
gmshable  in  the  one  case  and  not  in  the  other;  in  all  crises, 
therefore,  it  should  seem,  where  there  is  a  complete  ex^ 
cution  of  a  power,  and  something  added  ex  nbundantip 
which  is  not  warranted,  and  the  excess  can  be  so  clearly 
distinguished,  as  that  the  court  can  draw  a  boundary  be^- 
tween  the  excess  ai)d  the  execution,  the  execution  will  be 
good,  and  only  the  excess  void :  but,  where  the  boundaries 
between  the  excess  and  the  execution  are  not  distinguish^ 
able,  the  execution  will  be  void  tot  the  whole  °*. 

And  where  a  limitation  of  an  estate  under  a  power  ex- 
ceeds the  extent  warranted  thereby,  the  appointment  is  hot 
only  void  as  to  so  much  of  the  limitation  as  exceeds  the 
power,  but  it  renders  void  any  subsequent  limitation  grafted 


3«5 
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'  Per  Sir  T.  Gaxke,  i  Ves. 

644. 
^  Ibid. 


>  Ibid. 

■  See  Pow.  Pow.  359. 
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APPOINT-  upon  it,  ialthott^  iiimted  pnrBuant  to  die  power:  for, 
^^_^^_^^^^__^^^  every  instrument  is  to  be  construed  as  taking  efiect  at  tbe 
moment  of  execution,  and  no  subsequent  event  can  influ- 
ence the  construction  of  it  one  way  or  anotiier. '  Thus, 
lihongli  the  limitation  in  the  above  cited  case  of  Akrmider 
r.,Alex€mder,  to  t^  duldren  of  Catharine  waa  ycud,  yet, 
it  prevented  the  limitation  over  from  taking  effect;  and 
that  portion,  it  was  held,  would  have  been '  nni^poialed, 
aithough  Catharine  had  had  no  chfldren ;  becattae,  if  Ca- 
thcurine  had  left  children  at  die  time  of  her  deadi,  it  wmdt 
have  been  impossible  tiiatany  of  the  limitatioiis  over  could 
have  taken  eflfect;  for,  the  children,  if  any,  though  they 
eoidd  not  have  taken  tfaemaelves,  would  yethave  prevented 
the  Umitation  over.  Therefore  it  was  resolved  that  Ae 
fourth  ffSl  into  the  residue,  because,  arto  that,  it  was  no 
appointinent  except  partially  for  the  life  of  Gatharine\ 
Appowtment '  And,  as  an  appointment  under  a  power  will  be  good  not- 
good!^*"  ^'^^^'  withstanding  an  exceite  in  some  circumstances  attending 

it,  if  that  port  of  the  estate  which  is  well  appointed  can 
he  distinguiriied  from  that  which  is  not  authorized  by  the 
power;  ao,  the  execution  of  a  power  will  be  good,  though 
it  Ihait  a  kss  estate  in  that  which  is  the  subject  of  it,  than 
is  wanuirted  by  the  power.  Thus,  en  appointment  by 
way  of  lease  for  ten  years  hath  been  hoMen  good,  upon  a 
power  to  lease  for  twenty-one  years  ^.  For  the  court  said 
that,  on  the  words,  ^  od^rwise  than  for  three  hves  or 
twenty-one  yerars,^  in  the  statute  of  leases,  a  lease  for  a 
less  pefiod  was  good.  So  the  devise  of  a  rent-«harge 
out  of  lands  in  execution  of  a  power  to,  appoDit  the  lands 
themselves,  was  held  to  be  a  good  execution  of  the  power'. 
Sd  also  was  a  devise  in  tru6t  to  sell,  and  an  appointment 

*  Vide  RoUmcn  v.  Hurd-  to  have  been  resolved  in 

omkj  1  Brown'a  Rep.  ae;  Bridgman^i  time,  3  Kdb.  69, 

2  Bumf.  &  E.  Rep.  253;  746. 
Boutledge  v.  Darrel,  2  Ves.        ^  Thmdtn  v.  Due,  a  Vem. 

j^u^  S57-  80;  Roberts  v.  DixaU,  2  Eq. 

!  Said  in  Briers  v.  Bolton  Ca.  Abr.  668,  pi.  19. 
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of  the  money  to  arise  by  the  sale,  held  a  good  execution '    AtTovxT' 
of  a  power  to  appoint  the  lands  '.  ^^^^^' 


y.  Of  thb  ErpECT,  OpsBAtioN  ano  Construc* 

TION  OF  AN  ANOINTMENT. 

As  an  appointment,  we  have  seen,  most  hav«  a  refer* 
enoe  to  the  power  from  whence  it  originates,  ttkl  the 
person  claiming  under  the  appointment  takes  under  the 
deed  by  which  the  power  is  created,  and  not  under  tiie 
deed  of  appointment  %  it  follows  that  the  uses  Ihnited  hf 
the  appointo^nt,  to  be  valid,  must  be  such  as  would  have 
been  good  if  limited  by  the  original  deed  *.  Tlius,  where 
by  marriage  settlement  mi  estate  was  conveyed,  after 
other  limitations,  to  trustees  **  in  trust  tbr  such  child  oi* 
children  of  the  body  of  il.  the  husband,  on  the  body  of  C. 
his  wife,  to  be  begotten^  and  for  such  estates  as  the  ssid 
A.  should  appoint ;  and  in  default  of  such  appointment,  in 
trust  for  the  first  son  of  the  said  A.  by  tiie  said  C.  and  the 
heirs  of  the  body  of  such  first  son,  8cc.  The  issue  of  the 
marriage  were  one  son,  P.  S^.and  four  daugirlers.  A.  by  his 
win,  devised  his  estate  at  W.  charged  with  debts  and  an* 
unities,  to  two  of  his  daughters,  and  all  other  his  reel 
estates  to  three  trustees,  to  the  use  of  his  son  X  j1.  fo^ 
life,  without  impeachment  of  waste ;  remainder  to  tms* 
tees,  to  support  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  the  said  J.  A.  the  son,  in  tail  ge- 
neral; remainder  to  daughters.  Sic.  J.  A.  the  son  entered 
and  suffered  a  recovery  to  the  use  of  himself  in  fee,  and 
afterwards  devised  the  same  to  H.  in  fee,  chained  with  an 
annuity,  and  subject  to  the  annmties  brfore  mentioned. 
And,  on  a  case  referred  jto  the  Court  of  King's  Bench 
from  the  Ckmrt  of  Chancery,  the  question  was,  whether 
die  testator  A.  the  father,  could  make  the  limitation  con- 


"^  Ketnvorthy  v.  Bate^  6 
Ves;  79a ;  Long  v.  Lar^,  6 
Ibid.  445.  . 


*  See  1  Ves.  jui|.  510. 

*  RobitiSi^i  v.  HardcastUf 
2  Dumf.  8c  East,  24,  b. 
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AFPODrr-  tailed  in  the  will  ia  execution  of  the  power  of  appointment 
given  him  by  the  marriage  settlement?  The  case  was 
twice  argued, — Buller,  ^Justice,  upon  the  first  argamenty 
observed,  that,  as  to  the  legality  of  the  appointment  of 
an  estate  for  life  to  J.  A.  the  son,  under  the  power  reserved 
in  the  settlement,  every  execution  of  a  power  must  be 
coupled  vnth  the  power  itself,  so  that  those  who  claim 
under  the  execution  must  derive  thqir  title  from  the  power. 
Now,  suppose  in  the  original  settlement,  which  containB 
the  power,  the  estate  had  been  limited  in  the  same  manner 
that  it  is  in  the  vriU  to  J,  A.  the  son  for'life,  it  would  have 
been  void ;  for  there  viras  no  such  person  in  esse  at  the  time. 
Then  can  any  estate  or  use  which  is  limited  by  the  execa« 
tion  be  good,  which  would  have  been  void  if  inserted  in 
the  original  power?  In  the  case  of  the  Duhe  of  Marlbo- 
rough v^LordGodolphin,  in  Cane.  (Tr.  33  Geo.  2,)  there  was 
a  clause  inserted  in  the  will,  that  certain  trustees  and  their 
heirs,  on  the  birth,  of  each  son  of  the  tenants  for  life, 
ahoiild  revoke  the  uses  limited  in  tail  male,  and  limit  the' 
premises  to  them  for  life^  with  remainder  to  their  sons  in 
tail  male.  Lord  Northington  there  said,  ''  This  is  a  chuise 
so  new,  as  not  to  have  acquired  a  name.  It  is  a  wonder 
that  it  should  be  a  question  iaa  court  of  equity,  w&ch  is 
a  jurisdiction  of  reason,  whether,  though  the  Duke  of 
Marlborough  could  not  lock  up  his  property  in  this  manner 
himself,  yet  might  he  not  deliver  up  the  keys  to  another, 
and  empower  him  to  doit?  that  is  to  say,  in  other  words, 
fion  potest  facere  per  se,  ud  potest  per  alium ;  nan  per  direc- 
tum, sed  per  obliquwn.  If  these  innovating  modifications 
could  be  allowed,  as  the  law  is  a  system  of  wisdom,  it 
would  allow  it  by  direct  limitation;  buttosay  thiacannct 
be  done  by  direct  limitation,  and  yet  to  wy  that  the  thing 
may  be  done  by  I  know  not  what  magic,  would  make  it  a 
system  of  puerility  and  jargon.'^  And  after  the  second  ar- 
gument, he  said  that  he  6ad  no  doubt  upon  the  question, 
for  that  if  a  child,  to  whom  an  estate  is  limited  under  a 
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power   is  not  bom  at  the  time  when  the  power  is  created,     APPOINT- 
he  can  only  take  an  estate  of  inheritance. 

But  though  ^n  estate,  limited  under  the  execution  of  a 
power  to  the  issue  of  a  child  unborn  at  the  time  of  the  cre- 
ation of  the  power,  as  purchasers,  would  be  bad,  for  the 
reasons  suggested  by  the  learned  Judge  in  the  case  last 
mentioned ;  yet  there  does  not  appear  to  be  any  objection 
to  the  validity  of  a  limitation  for  life  to  a  person  notfn  esH. 
And  such  limitations  have  in  fact  been  admitted  and  re- 
cognized in  several  adjudged  cases  ^  But  it  is  the  limita* 
tion  over  the  remainder  in  tail  to  the  issue  of  such  unborn 
person  as  purchasers,  that  is  repugnant  to  the  rule  of  law 
on  the  execu'tioB  of  a  power  relied  on  by  Mr.  Justice  BuUer, 
in  the  case  of  Robinson  v.  Hardcastle\ 

It  may  further  be  observed  in  this  place,  that  any  in-  A  power  to 
terest  virhich  a  man  may  entitle  himself  to  by  virtue  of  a  'PR^*"*  "^  , 
power  of  appointment  ad  libitum,  is  looked  upon  in  equity 
as  part  of  his  estate,  and  as  such  will  be  subject  to  the 
demands  of  his  creditors.  Thus,  where  a  person  created 
a  term  to  raise  a  sum  for  such  purposes  as  he  should  think 
fit,  and  by  will  appointed  it  to  his  daughter,  the  Lord 
Keeper  decreed  that  it  was,  notwithstanding,  subject  to  his 

debts. 

And  though  a  person,  having  a  power  to  appoint  at 
pleasure,  actually  execute  it  in  favour  of  third  persons, 
yety  if  there  be  creditors  not  satisfied,  it  will  be  considered, 
as  to  them,  as  p^  of  the  estate  of  the  appointor,  and 
subject  to  his  debts.    Thus,  where  /.  S.  on  sale  of  lands, 

*  See  Lovelaces  case,  Sa*  Ibid.  347,  349,  in  note,  by 

ville's  Rep.  76;  «  Leon.  35,  Powell, 

pi.  48;  jDeim  on  dem.  Bred-  "  Lassels  v.   Lord  Com- 

don  V.  PagCf  3  Dumf.  ScEast,  wattis,  Pre.  Ch.  232 ;  Sainton 

Term.  Rep.  87,  in  note ;  Hay  v.  Ward,  2  Atk.  1  ^2 ;  SInrley 

V.  Earl  Of  Coventry f  Ibid.  83.  v.  Ferrors,  cited  Ibid. ;  Lord 

For  furtner  observations  on  Toumshend  v.*  Wundham,  1 

this    subject,   see  Feame's  Ves.  8,  1 1 ;  see  row.  Pow. 

Cont.  Rem.  and  Ex.  Dev.  239. 
4th  edit,  vol  2,327  note ;  and 
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APPOINT-  took  a  bond  from  the  purchaser,  to  pay  any  sum  not  ex« 
^^^^*  ceeding  500/.  as  he  should  by  will  appoint*;  LS.  by 
will,  appointed  payment  of  it  to  his  relations.  But  a  bill 
be^ng  brought  by  his  creditors,  the  court  held,  that,  having 
power  to  dispose  of  the  500  2.  at  pleasure,  it  must  be  looked 
upon  as  part  of  his  estate ;  and  considered  as  assets  liable 
to  the  payment  of  debts. 

And,  even  if  the  donee  of  a  power  to  appoint,  appoint 
to  a  third  person,  in  trust  for  him  to  appoint  to  other  per- 
sons, and  he  actually  do  so  appoint  accordii^ly,  yet,  if 
the  trust  be  such  as  that  it  is  optional  in  him,  to  observe  it 
or  not,  the  claim  of  his  creditors  will  be  preferred  to  that 
of  the  pers6ns  to  whom  he  has  appointed ;  for,  in  this  case 
they  claim  under  the  appointment  or  gift  to  him,  which  is 
paramount  his  disposition  under   the    reconunendation. 
Thus,  where  a  sum  of  money  was  settled  in  trust  for  such 
persons  as  ^he  wife  should  appoint ;  she  appointed  to  her 
husband,  to  be  employed  by  him  to  such  purposes  or  in- 
tents as  he  should  think  fit^.    He,  by  his  will^  devised  it 
amongst  the  children  of  a  poor  clergyman,  and  declared, 
that  such  disposition  was  in  pursuance  of  his  wife's  direc- 
tion.   The  creditors  of  the  husband  broij^ht  a  bill  to  have 
the  money  applied  to  the  payment  of  their  debts,  as  part 
of  his  assets.    And,  per  ctiriam,  the  question  is,  whether 
the  wife  considered  him  as  a  trustee  of  the  money,  and  a 
bare  instrument  to  convey  to  other  persons,  or,  whether 
he  had  the  ownership;  if  it  were  his  own  property,  cer- 
tainly no  act  of  his  could  dispose  of  a  creditor's  right.    If 
a  man  had  the  use  of  a  thing,  and  the  power  of  giving  it  to 
.whom  he  pleased,  he  was  undoubtedly  the  owner  of  it. 
HiKre,  it  was  given  to  be  employed  in  such  purposes  as 
the  husband  shoidd  think  fit;  and  there  was  no  instance 
of  a  construction  in  favour  of  legatees  tp  the  prejudice  of 
creditors,  unleto  the  creditors  founded  their  right  under 
the  will  itself. 

'  Thompson  v.  Towtie,  2        ^  Hinfon  ▼•  Tojfe,  1  Atk. 
Vem.  319.  465. 
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And  an  express  declaration  that  the  property  appointed  appoint. 
shall  be  exempt  from  the  debts  of  the  appointee,  will  not  ^^^^^^"^ 
avail.  Where,  therefore,  ^  appointment  was  upon  trust,  to 
apply  money  from  time  to  time  in  a  manner  most  bene- 
ficial for  the  personal  support  and  maintenance  of  a  brother, 
his  wife  and  children,  but  not  for  the  payment  of  his 
debts,  it  was,  so  far  as  it  exempted  it  from  debts,  held  a 
bad  appointment :  for,  in  that  restraint,  the  appointor  had 
exceeded  the  power  given  by  law,  because  the  interest 
in  the  fund,  when  appointed,  must  be  left  to  take  the 
fate  of  being  the  property  of  the  appointee,  and,  of  con- 
sequence, would  be  subject  to  the  claims  of  his  cre- 
ditors *. 

VL  The  Means  by  which  an  Appointment  may  be 

DEFEATED,  ANNULLED,  OR  VARIED. 

An  appointment  may  be  defeated,  annulled,  or  varied 
either,  i .  For  want  of  the  circumstances  required  by  the 
power  to  attend  it  (which  has  already  been  considered) ; 
3.  by  an  extinguishment  of  the  power  by  which  the  ap-» 
pointment  is  authorized  to  be  made ;  3,  by  a  deficient 
consideration,  or  by  fraudulent  circumstances  attending 
the  making;  or,. 4.  by  a  revocation  of  the  uses  when 
made ;  5.  by.  execution,  without  reserving  a  new  power. 

1.  With  respect  to  the  extinguishment  of  the  power  au-  sztiogaUhnieiit 
thorizing  the  appointment,  a  distinction  has  been  taken  ®^  powers, 
between  those  powers  which  are  simply  collateral,  and 
those  which  are  not  simply  collateral,  but  relate  to  the  land 
over  which  the  power  is  to  be  exercised;  the  latter  of 
which  maybe  extinguished  by  act  of  the  donee,  but  not 
the  fpnner ;  for  as  a  power,  which  is  simply  collateral, 
eon/veys  no  interest  whatever  to  the  person  who  is  to  exe- 
cute it,  either  in  the  estate  out  of  which  the  power  takes 
effect,  or  in  the  estate  created  by  virtue  of  the  power,  tl^e 
law  considers  such  person  aisf  having  barely  a  naked  autfio 

»  a  V©^  645. 
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APPOINT,     rity  to  do  the  act  necessary  to  execute  the  power,  and 

1_   therefore  holds,  that  any  act  done  by  such  person,  with  a 

view  of  affecting  the  estate,  is,  quoad  the  exercise  of  the 
authority,  merely  void,  and  will  not  extinguish  his  power : 
^f,  therefore,  a  feoffment  or  release  be  made,  or  a  fine  be 
levied,  of  the  estate,  by  a  person  who  is  donee  of  such 
simply  collateral  power,  it  will  be  wholly  nugatory  as  to 
the  extinguishment  of  his  power ;  for  powers  given  to 
strangers,  being  intended  for  the  benefit;  of  some  third 
person,  the  extinction  of  them  would  be  injurious  to  the 
-person  intended  to  be  benefited  by  them*. 

Collateral  powers,  moreover,  not  being  in  the  nature  of 
rights  or  titles,  cannot,  fromtheir  nature,  be  released. 

With  respect  to  their  not  being  destroyed  by  feofiinent, 
fii^e  or  recovery,  every  man,  it  is  said,  is  estopped  from 
claiming  any  estate  contrary  to  his  own  feoffment ;  but 
if  a  stranger,  with  a  po^er  of  revocation,  makes  a  feoff- 
ment, levies  a  fine,  or  suffers  a  recovery,  and  afterwards 
revokes,  the  person  claiming  the  estate  under  the  revoca- 
•  tion  ii^'^ili  immediately  by,  and  makes  his  title  immediately 
firom,  the  original  settlor  or  devisor,  and  not  by  or  from  the 
feoffor,  conusor  or  recoveree :  he  is  not  therefore  bound 
or  estopped  by  any  act  of  the  feoffor,  conusor  or  recoveree. 
Thus,  by  the  old  law,  if  cestui  que  use  detised  that  his^  feof- 
fees  should  sell  his  land,  and  died,  and  his  feoffees  made  a 
feoffment  over ;  yet  it  was  held,  that  the  feoffees  might 
sell  against' their  own  feoffment,  because  the  power  to  sell 
was  merely  collateral  to  the  right  to  the  land,  and  the 
-  vendee  took  nothing  by  the  feoffment. 

But  with  respect  to  powers  not  simply  collateral,  but  re- 
lating to  the  land  which  is  the  subject  of  the  power,  it  is 
widely  different ;  for  where  powers  are  given  or  reserved 
to  any  person  who  has  an  estate  or  interest,  either  present 

«  2  Ves,  79;  Hard.  415;    S.C,  Moor,  605,  5thRe80- 
i4H.7,fol.  i,b;  1  Rep.  Ill;    lution. 
D^ges's  case,     Ibid.   174; 
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or  future,  in  tbeland^.Che  exercise  of  these  powers  is  con-    jippoint- 
sidered  as  advantageous  to  him ;  and  there  is  therefore 
no  reason  why  he  should  not  be  allowed  to  part  with,  or 
exclude  himself  from  the  benefit  of  them. 

^Such  of  those  powers,  therefore,  as  are  in  the  nature 
of  powers  annexed  to  the  estate,  may,  it  is  agreed,  be 
extinguished  by  release,  feoffment,  fine  or  common  reco- 
very.   These  powers  abo  are  liable  to  be  extinguished  or 
suspended  by  any  of  the  conveyances  which  are  said  not 
to  operate  by  transmutation  of  the  possession,  as  bargains 
and  sales,  leases   and  releases,  and  covenants  to  stand 
seised ;  for  whoever  has  an  estate  in  the  land,  may  convey  • 
that  estate  to  another,  and  itwould1>e  unjust  that  he  should 
afterwards  be  admitted  to  avoid,  or  do  any  thing  in  deroga- 
tion  from  his  own  grant ;  any  assurance  of  this  nature, 
therefore,  which  carries  with  it  the  whole  of  the  grantor's 
estate,  is  a  total  destruction  of  the  power  appendant  to  that 
estate;  and,  by  parity  of  reason,  any  such  assurance  as 
carries  vnth  it  a  part  only  of  such  estate  (as  ^  term  for 
years  or  an  estate  for  life)  suspends,  during  the  continuance 
of  that  estate,  the  exercise  of  the  power,  ot  at  least  the 
estate  to  be  raised  by  it,  and  any  such  assurance  as  induces 
a  charge  only  upon  the  estate,  as  a  grant  of  a  rent,  neces- 
sarily subjects  the  estate  created  by  the  power  to  that 
charge  ^.    Thus,  if  tenant  for  life,  with  a  power  appendant 
to  revoke  and  limit  new  uses,,  make  a  lease  for  life ;  this 
will  suspend  his  power  over  the  fee  ^.    So,  if  tenant  for 
life,  having  a  power  to  make  leases  for  one-and<-twenty 
years,  or  three  lives,  charge  the  land  with  a  rent,  and  then 
execute  his  power,  the  charge  wiU  not  be  thereby  defeated 
during  his  life-time ;  and  it  would  be  the  same,  if  he  had 
before  covenanted  to .  stand  seised  to  the  use  of  another 
during  Ub  life,  because  the  power  in  that  case  is  annexed 

*>  Co.  lit.  342,  b.  n.  (1);        *^  2  RoL  Abr.  263,  pi.  2, 
but  see  post,  376,  Jenkins  v.    35, 40. 
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APPOmr.  to  the  estate  '.  But  if  such  tenant,  with  a  power  append- 
ant to  make  leases,  make  a  lease  for  ^year  only,  this 
neither  suspends  nor  extinguishes  the  power ;  nor  is  it  con- 
sidered as  a  charge  uppn  it :  but,  being  for  a  less  estate, 
it  operates  as  a  partial  execution  of  the  power.  So  if  a 
feoffinent  be  made  to  the  use  of  A,  for  life,  with  remam- 
ders  over ;  with  power  for  A.  to  revoke  the  uses,  and  to 
limit  new  uses  in  fee,  or  in  tail ;  and  then  A.  bargain  and 
sell* the  land  to  JB.  for  a  month,  and  afterward  grant  the  re- 
yersion  in  fee  to  C.  and  then  B.  attorn  to  th^  grant ;  this  is 
good  revocation  and  limitation  of  new  uses,  accordbg  to 
the  power ;  for  the  making  of  the  lease  for  years  is  not  any 
suspension  of  the  power  as  to  the  fee,  for  he  may  revoke 
for  part ;  as  he  n:iay  limit  an  estate  for  years,  an^  tljiat  will 
be  good  for  the  term ;  and,  afterwards,  he  may  limit  it  in 
fee  to  another,  but  that  revokes  not  the  lease  for  years 
before  made ;  for,  if  it  were,  he  would  then  defeat  his  own 
act,  which  the  law  will  not  suffer  him  to  do ;  also  the 
leasei  for  a  month  and  the  grant  of  the  reversion,  being,  in 
this  case,  one  common  assurance,  shall  be  taken  as  an 
entire  act^.  So,  if  one  having  a  power  to  revoke  an  use 
make  a  lease  for  years,  and  then  levy  a  fine  for  assurance  of 
the  lessee,  without  any  other  express  use,  such  fine  will  not 
extinguish  the  power  of  revocation,  hnt  only  suspend  it 
for  the  term ;  because  the  express  intent  of  the  fine  being 
declared,  it  cannot  operate  for  any  other  purpose  ^  Nor 
will  a  feoffment,  if  made  for  fitrther  assurances,  operate  as 
a  defeasance  of  a  power  <. 

A  power  appendant  may  also  be  destroyed  by  the  donee, 
either  by  a  release  of  the  power,  or  by  an  alteration  of  the 
estate  to  which  it  is  annexed  in  privity,  or,  it  may  be  de- 
feated by  a  subsequent  act.    Thus,  where  A.  by  deed  in- 

*  Hard.  ^15,  per  Hale ;  and  '  Btdlock  y.  l^ame,  Moor, 
see  1  P.  Wms^yG.  615. 

•  Snape  v.  Turtm, .  2  Rol.  «  Perrat'»  Ca.  s  RoL  Abr. 
Abr.  263,   pi.  2  ;   S.  C.  W.  795;  S.  C.  Moor,  368. 
Jones,  392 ;  andCro.Car472. 
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dented,  enfeoffed  JB.  to  tHe  use  of  A.  for  life,  and  after    appoint- 
to  the  use  of  C.  in  tail,  remainder  to  the'use  of  D.  in  tail,  *- 

remainder  to  E.  in  fee ;  with  a  proviso,  that  if  it  should 
happen  that  F.  should  die  without  issue,  it  should  be  law- 
ful for  it.  by  deed  indented,  to  alter  or  determine  any  use 
or  purpose  limited  by  the  feoffment.  Afterwards,  A. 
made  a  feoffment  of  the  premises  to  another  in  fee,  and 
then,  by  deed,  released  to  J3.  C  D.  and  E.  his  power  of 
revocation,  after  the  death  of  F,  without  issue ;  an4  all 
his  power^  liberty  and  authority  relating  thereto ;  and  fur- 
ther granted  to  them  and  their  heirs^  that  the  same  should 
cease  and  be  to  all  intents  void.  F.  died  without  issue ; 
and  afterwards  Aj  by  deed  made  pursuant  to  the  requisi- 
tions of  his  power,  altered  the  uses  of  the  former  indenture, 
and  limited  new  uses.  Upon  this  case,  three  questions 
were  made :  First,  whether  such  power  of  revocation  to 
be  executed  in  future,  might  be  destroyed  by  feoffment : 
sdly.  Whether,  if  it  had  been  reserved  to  be  executed 
in praienti,  it  might  have  been  released:  3dly, .Whether 
such  power  might  be  defeated  by  an  act  of  all  the  parties 
concerned  in  reserving  it.  And,  upon  conference  with 
an  the  Judges,  Wray  (C.  J.)  was  of  opinion,  upon  this 
point,  that  a  power,  as  well  to  revoke  as  to  limit  new 
uses,  might  be  utterly  gone  and  (extinguished  by  a  fine 
or  a  feoffinent^  And,  upon  the  second  point,  it  was 
agreed  by  the  whole  court,  that  if  the  power  of  revocation 
had  been  inpraisentiy  as  the  usual  provisoes  of  revocation 
were,  it  might  have  been  extinguished  by  release,  made  by 
him  who  had  £uch  power,  to  any  who  had  an  estate  of 
freehold  in  the  land,  in  possession,  reversion]or  retnain- 
det  (1);  and  thereby,   the  estates,  which   wer6  before 

'  Albany's  case,  i  Co.  1 1 1. 

(1)  And  hence  it  is  the  common  practice  in  convey- 
ancing, to  release  the  power,  and  all .  fortber  dam  to^  it; 
whenever  it  is  eidter  completely  executed,  oi'  if  ia  not  in  ^ 
tended  to  proceed  further  in  the  execution  <tf  it, 
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APPOINT,     defeasible  by  the  proviso,  would  by  such  release  be  made 
MENTS.       {absolute ;  but  made  no  resolution  as  to  whether  a  future 
power  might  be  released  K    And  so,  upon  the  third  point, 
it  was  also  held,  that  by  the  defeasance,  as  well  the  said 
covenant  which  created  the  power,  as  the  power  itself,  was 
utterly  defeated  and  annulled.    For  it  was  said  that,  in 
all  cases  where  any  thing  executory  was  created  by  deed, 
the  same  thing,  by  consent  of  all  persons  who  were  parties 
to  the  creation  of  it,  might,  by  theif  deed,  be  defeated  and 
annulled ;  for  it  would  be  strange  and  unreasonable  that 
a  thing  which  was  created  by  the  act  of  the  parties,  should 
not,  by  their  act,  with  their  mutual  consent,  be  dissolved 
again.    And  it  was  clearly  held,  in  the  fourth  resolution 
in  Digges^B  case  ^  that  a  fine  levied  by  tenant  in  tail,  before 
a  power  of  revocatioi\  had  been  completely  executed  pur- 
suant to  the  forms  required  in  the  creation  of  it,  extin- 
guished the  power. 
And  so,  an  assignment  of  the  whole  interest  of  the  donee, 
^  or  any  total  alteration  of  the  estate  for  hfe  to  which  a 

power  is  appendant,  will  destroy  the  power  ^.  But  &  lease 
and  release,  which  does  not  take  effect  so  as  to  displace 
an  estate,  will  not,  it  seems,  destroy  a  power  appendant*; 
for,  where  one,  being  tenant  for  life,  and  having  a  power 
by  deed  or  will  to  charge  land  with  2,000/.  as  he  should 
think  fit,  joined  with  the  remainder-man  in  tail,  in  a  lease 
and  release,  to  convey  the  premises  in  fee  byway  of  mort- 
gage for  securing  a  sum  of  money  and  interest ;  it  being 
held  that  this  mortgage  was  not  a  good  execution  of  the 
power,  it  was  then  contended,  that  tenant  for  life  had, 
nevertheless,  conveyed  all  his  interest  out  of  him^  and  so 
was  disabled  to  execute  his  power  afterwards*  But  the 
court  -were  of  opinion,  that  the  power  was  not  destroyed, 

^  See  Pow.  Pow.  17.  »  Hard.  416;  1  Vent.  a«6. 

'  Digget's  case,  1  Rep.i  74 ;  "  Jenkins  v.  Keymis,  1  Ch. 

and  see  Broume  v.  Herring,  Ca.  103;  wid  see  tkiwardi  v. 

'  2  Show.  185;  1  Vent.  268,  Slater;  but  see  Co.  lit.  343, 

371 ;  Skin.  53, 7«,  186.  b,  n.  (1),  and  ante,  373. 
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because  the  conveyance  was  by  lease  and  release,  lind  not    appoint- 
by  fine  or  feoffment.  ^^^^' 

Finally,  the  power  may  be  destroyed  by  the  bankruptcy 
of  the  donees 

With  respect  to  such  powers  relating  to  land  as  are  said 
to  be  in  gross :  As  the  estates  raised  by  them  do  not  fall 
within  the  compass  of  the  estate  to  which  they  are  said, 
to  relate,  there  does  not  seem  to  be  any  reason  why  any 
alteration  in  that  estate  should  iiSect  them.  Hence,  if  teijiant 
for  life,  with  a  power  to  jointure  an  after-taken  wife,  con- 
veys a  life  estfite  by  bargain  and  sale,  lease  and  release,  or 
covenant  to  stand  seised,  this  conveyance  will  not  affect 
the  power  of  making  a  jointure.  '  If  he  even  makes  a 
conveyance  in  fee  by  any  of  these  assurances,  as  it  is  not 
their  operation  to  pass  a  greater  estate  than  the  grantor 
has  a  right  to  convey,  the  power  in  gross  is  not  affected 
by  it ;  but  if  he  conveys  by  fine,  feoffment  or  recovery, 
as  these  assurances  not  only  pass  the  estate  of  the  grantor, 
but  convey  a  tortious  fee,  they  necessarily  disturb  the 
whole  inheritance,  and  consequently  divest  the  seisin,  out 
of  which  the  uses  to  be  created  by  the  power  are  to  be  fed. 
They  therefore  operate  in  extinction  of  the  power  '.    Thus, 
it  was  agreed  by  the  court,  in  the  case  of  King  v.  Mellif^  % 
that  a  common  recovery  suffered  by  tenant  for  life  of  an 
estate  with  a  power  to  make  a  jointure,  would  bar  the 
power  ;  for,  that  the  redoinpense  in  value  was  of  so  strong 
a  consideration,  that  it  served  as  well 'to  bar  rents,  con- 
ditions, powers,  possibilities.  Sec.  arising  out  of  or  depend- 
ing upon  the  land,  as  the  land  itself. 

A  power  in  gross  may  also  be  released  to  any  of  those  Power  maj  te 
in  remainder :  and  if  the  whole  fee  is  in  the  terre-tenant,  '*'**'^ 
subject  to  the  power;  as  where  an  estate  is  limited  to  A. 
for  life^  remainder  to  such  uses  as  he  shall  by  deed  or  will 
appoint,  remainder  to.  A.  in  fee ;  there,  if  A.  conveys  the 

o  See  Doe  v.  Britain,  2        'See  Ktiig  v.  Melling,  1 
Bam.  &  Aid.  93.  Ventr.  128. 

«  Ibid. 
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whole  fee  by  lease  and  release,  his  power  of  appointment, 
notwithstanding  it  is  in  the  nature  of  a  power  in  gross,  is 
totally  extinguished  ^ 

2.  An  appointment  may  also  be  rendered  nugatory  and 
void,  for  Tarious  causes,  dfter  it  has  been  made,  as  by  being 
founded  on  an  immoral  consideration,  by  reason  of  fraud 
used  in  the  making  or  obtaining  it ;  or,  above  all,  by  an 
express  or  implied  revocation  of  the  uses  appointed. 

An  appointment  under  a  power  must  be  founded  upon 
a  good  consideration,  or  at  least  upon  a  consideration  tha^ 
Is  harmless ;  for  if  the  consideration  of  the  execution  of  a 
power  be  immoral,  it  will  be  set  aside  in  equity.  Thus 
where,  under  a  power  to  make  leases,  a  person  made  a 
lease,  purporting  to  be  in  consideration  of  money,  but 
which  id  fact  was  upon  a  marriage  brokage,  for  procuring 
a  marriage  between  two  parties,  the  lease  was  held  void ; 
for  though  it  was  objected,  it  could  not  be  supposed  that, 
after  such  a  length  of  time  as  twenty  years,  (which  was  the 
case,)  proof  should  be  made  of  the  payment  of  the  consi- 
deration money,  especially  by  asi^ignees  who  were  stran- 
gers. Yet,  per.  curiam,  if  it  be  a  lease  for  a  marriage 
brokage,  it  must  be  set  aside,  being  ex  turpi  causa ;  and 
there  is  no  differelice  between  a  bond  and  a  lease. 

So,  a  court  of  equity  will  not  only  Tefiise  its  aid  in 
support  of  a  power  defectively  executed,  if  the  object  of  it 
be  inequitable,  but  it  will  relieve  against  an  appoinlment 
under  a  power  effectuaDy  executed  in  law,  if  ihradulently 
'made,  as  contrary  to  a  prior  disposition  to  a  purdiaser 
for  a  valuable  consideration*. 

And,  to  prevent  fraudulenft  appointments  and  otiier  con- 
veyances, with  power  of  revocation,  it  is  Enacted  by  27 
Eliz.  c.4,  ^  that  if  any  person  makeany  conveyance,  charge, 
limitation  of  use,  or  assurance  of  any  lands^  tenements  or 
hereditaments^  with  si  daase  or  condition  of  revocation, 

'  See  Ca.  temp.  Talbot,  41  •    a/.  4  Brown's  Ca*  Pari.  t^J  \ 
*  Sarope  et^aL  v.  QjffUy  et    and  see  Fitzgib.  214. 
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determination  or  alteration  at  pleasure,  and  shall  after-    appoint- 

•  — ' — 

wards  convey  or  charge  the  same  lands,  8cc.  for  money  or 
other  good  consideration,  paid  or  given,  (the  first  convey- 
ance not  being  revoked  or  altered  by  virtue  of  the  power,) 
that  then  the  said  former  conveyance,^  Sec.  as  touching  the 
said  lands,  tenements  and  hereditaments  so  afterwards 
conveyed  or  charged,  shall,  as  against  the  vendees  or 
grantees,  their  heirs,  &c.  be  void  and  of  none  effect: 
provided,  that  no  lawful  mortgage  made  bonAjide  and 
without  fraud  or  covin,  upon  good  consideration,  shaU  be 
impeached  or  impaired  by  force  of  this  act.'^ 

Upon  this  clause  in  the  27  Eliz.  it  has  been  determined, 
that  marriage  is  a  valuable*  consideration  within  the  mean- 
ing of  this  statute  ^ 

Butu  settlement  made  for  a  good  consideration  only,  as 
for  provision  for  children,  will,  if  made  with  power  of 
revocation  in  the  settlor,  be  void  against  a  purchaser  for  a 
valuable  consideration^. 

Thus  where  £.  seised  in  fee  of  c^ftcun  estates,  in  consi- 
deration of  love  for  his  son,  settled  them  to  the  use  of 
himself  for  life,  remainder  to  his  son  in  tail,  with  power  in 
himself  to.  make  leases  for  twenty-one  years,  and  power 
also  to  revoke  all  the  use  of  the  settletnenti  £.  in  consi- 
deration of  30/.  demised  to  F.  (ot  twenty-one  years,  and  it 
was  questioned  whether  fliis  should  be  said  to  be  a  lease 
derived  out  of  his  estate  for  life  oiily,  of  whether  the  lessee 
should  have  befiefit  of  flie' clause  of  the  27  filiz.  c.  4, 
'*  that  if  one  make  a  conveyance  with  clause  of  revocafion> 
and  afterwards,  for  consideration  of  money,  grant  the  said 
land  td  a,  stranger,  that  the  saidt  conveyance  shall  be  void 
and  revoked,  8cC.?'^  And  it  was  held  by  all  the  Justices,  that 
the  lease  should  be  good  and  absolute,  and  should  hot  be 
impeached  by  the  fomiet  vd'untaiy  conveyance.  For, 
that  he  who  made  it  having"  power  to  revoke  it,  the  law 

*'  See  Griffin  y.  Stanhope,        »    Cross  v.   Fausienditch, 
Cro.  Ja.  454 ;  and  see  Rob.    Cro.  Jac.  180. 
Fraud,  s.  3. 
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APPOINT-    would  consider  the  conveyance  as  revoked  and  vM,  quoad 

^^^^'      the  lessee,  and  the  lessor  as  tenant  in  fee,  when  he  made 

that  lease :  and,  that  the  lease,  being  made  in  consideration 

of  a  fine  paid,  was  expressly  within  the  words  and  intent 

of  the^statute  of  27  Eliz. 

And  the  reservation  of  rent  on  such  a  lease,  wiO,  it  seems, 
be  considered  as  such  a  good  consideration,  as  to  operate 
as  a  revocation  of  a  voluntary  conveyance  previously  made; 
for  it  was  resolved  by  the  Court  of  King's  Bench,  in 
Hinde  v.  Collins,  that  where  one  made  such  a  conveyance 
first,  and  afterwards  made  a  lease  reserving  rent,  without 
other  consideration,  that  was  sufficient,  and  a  revocation 
of  the  first  estate,  Qruoacif  that  lease*. 

And  although  the  power  of  revocation  in  such  convey- 
ance be  limited  to  be  executed  at  a  distant  time,  yet  if  a 
subsequent  conveyance  upon  valuable  consideration  be 
made  afterwards,  but  before  the  power  of  revocation  begins, 
this  case  will  also  be  within  the  remedy  of  the  statute; 
.    for  although  the  statute  says,  *'  the  said  first  conveyance 
not  being  by  him  revoked,"  which  seems  by  the  literal 
sense  to  be  intended  of  a  present  power  of  revocation, 
because  no  revocation  can  be  made  by  virtue  of  a  fiiture 
power  until  it  .comes  in  esse :  yet  since,  if  this  case  should 
be  construed  to  be  out  of  the  act,  it  would  serve  fdr  little 
or  no  purpose,  as  then  there  would  be  no  difiBcult  matter  to 
evade  it ;  ii  has  been  held,  that  the  intent  of  the  act  was, 
.  that  such  voluntary  conveyance,  which  was  originally  sub- 
ject to  a  power  of  revocation,  whether  inprasenii,  or  ts 
•futuro,  should  not  stand  against  a  purchaser  bon&Jide  for  a 
valuable  consideration.    Thus,  where  a  conveyance  was 
made  by  way  of  use,  with  power  to  revoke  after  a  certain 
day  to  come,  and,  before  the  day  came,  he  who  had  the 
power  conveyed  to  a  purchaser ;  it  was  held  in  the  King's 
Bench,  that  the  original  conveyance  was  void  against  the 
purchaser ;  and  yet,  at  the  time  of  the  purchase,  the  vendor 

*  Hinde  v.  CfdUns,  eited  Cro.  Ja.  181. 
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could  not  have  revoked  ;  but  the  statute  is  to  be  intended  APPOINT, 
against  fraud  and  to  support  purchases  ^.  Such  convey- 
ance will  not^  however,  be  void  against  a  purchaser  before 
the  time  limited  for  the  revocation  arrived  ;  but,  from  that 
time^  all  subsequent  interest  under  the  original  conveyance 
will  be  void,  because  it  is  subjected  to  revocation  from 
that  time  by  express  agreement. 

And,  although  the  power  be  afterwards  extinguished  by 
recovery,  feoffinent  or  fine,  or  other  conveyance  to  a 
stranger,  to  the  intent  to  defraud  a  purchaser;  yet  if  the 
conveyance  be  originally  voluntary,  and  with  power  of 
revocation,  such  fine,  feoffinent  or  other  conveyance  will 
be  void,  as  to  the  extinguishment  of  the  power,  and  the 
original  conveyance  bad  against  a  subsequent  purchaser 
for  money  ^    For  the  intent  of  the  statute  was,  that  it 
should  be  expounded  altogether  against  fraud,  and  to  sup- 
pre^  fraud,  and'  to  maintain  just  dealing ;  and  to  support 
such  conveyance  would  be  against  the  intent  of  the  sta- 
tute.    And  the  extinguishment  of  the  power  of  revocation, 
before  tie  sale,  does  not  alter  the  object  and  intent  of  the 
statute  ;  for,  when  the  power  determines,  then  it  is  im- 
possible that  the  conveyance  shall  be  revoked  according 
to  the  power,  and,  if  it  cannot,  then  the  statute  makes  the 
conveyance  void  against  the  purchaser ;  for  it  says,  **  that 
if  aoy  one  make  a  conveyance  with  power  of  revocation, 
and  afterwards  sell  the  land  for  money,  the  conveyance 
not  beixlg  revoked  according  to  the  power,  the  conveyance 
shall  be  void»''    And  to  construe  the  statute  that  the  con- 
veyance should  be  good  against  the  purchaser,  if  the 
power  of  revocation  be  determined  before  the  purchase, 
would  be  to  nourish,  not  to  suppress  fraud ;  for  then  the 
seller  might  make  a  secret  release  of  the  power,  or  a  secret 
feoffinent,  of  which  the  purchaser  could  not  have  notice ; 
and  yet  he  might  show  the  purchaser  the  conveyance  in 

^  CHed  per  Walmesley,  «  Bullock  v,  2%orwe,  Moor, 

Justice,  Moor,  618.  615. 
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APPOINT,  which  was  a  power  of  revocation,  by  which  he  might  be 
encouraged  to  buy  the  land>  and  be  deceived  out  of  the 
land  and  money  both,  by  such  secret  release  or  feoffinent, 
which  would  be  against  all  reason  and  equity. 

And  although  property,  over  which  the  power  of  revo- 
cation is  reserved,  be  conveyed  by  several  diflfereat  assu* 
ranees ;  yet,  as  to  the  operation  of  this  act,  all  of  them 
shall  be  considered  as  but  one  conveyance^.  For  the 
words  of  27  Eliz.  are^  ^'  that  if  any  one  person  made  con* 
veyance  or  assurance  with  revocation,  8cc.''  which  word 
assurance  comprehended  all  the  conveyances  that  con- 
curred to  the  assurance  intended  by  the  parties,  though 
they  were  of  different  natures. 

And  it  is  not  necessary,  it  seems*  that  a  conveyance,  to 
fall  within  the  statute  of  27  Eliz.  should  contain  an  express 
power  of  revocation ;  for  if  there  be  circumstances  re- 
served therein  in  favour  *  of  the  settlor,  which,  in  their 
operation,  are  tantamount  to  such  power,  they  will  be 
sufficient  to  bring  the  assurance  within  the  meaning  and 
intention  of  this  act.  For,  where  P.  conveyed  his  estates 
to  trustees,  to  pay  all  debts  contracted,  or  for  which  the 
trustees  were  bound,  for  fifteen  years,  witb,  po^ei;  to  P.  to 
ma^e  leases  for  99  yeaxs,  with  or  without  rent ;  it  vas 
admitted  by  the  court  on  a  trial  in  ejectment,  that  the 
power  in  P.  afl;er  present  debts  paid,  to  make  an  entire 
lease  for  ninety-nine  years,  with  rent  or  without,  amounted 
to  a  power  of  revocation*** 

But;  it  is  said,  in  Keble,  to '  have  been  held  by  Lord 
Chief  Justice  Brampton,  that  if  si^ch  power  of  revocation, 
in  a  voluntary  settlement,  be  with  a,  reservjatioi^^  no);  to  be 
es^ecut^,  unless  with  consent  of  aihirdper&on,  whp  is.not 
upd.er  any  influ|ence  of  the  party  to  whom  the  ppwer'is 
tea^ry^d,  so  that  the  interposition  of  such  tl^rd  person's 
nBS^jff,  i^.  ijiQt  put  merely  as  a  shift  to  fUqe  ifw  power  in 

^  BuUock^j^ThQrn^^ooT,  ^  Lavender  v.  Blackstcn, 
6i6-  3Keb.526,pL  ii. 


MENTS. 


CM.  V.  §  VI.]  CONVEYANCING.  383 

other  names  besides  that  of  the  person  making  such  volun-    APPODrr* 
tary  conveyance,  but  such  person  is  really  meant  to  be  a 
party  to  the  revocation,  and  joined  to  prevent  its  being 
made,  unless  upon  valuable  consideration ;  this  would  be 
good,  and  not  a  voluntary  consideration  within  the  statute 
of  Elizabeth^.    The  case  alluded  to  in  Keble  is^  probably, 
that  of  Sir  Francis  Leigh  v.  Winter^ ;  where  Sir  Francis 
Leigh  assured,  by  fine,  certain  manors  and  lands  to  himself . 
for  life,  remainder  to  his  son  in  tail,  with  proviso  of  revoca- 
tion if  his  son  married  without  his  consent;  and  afterwards^ 
by  indenture  between  himself  and  Bridget  Winter,  the 
grandmother  of  his  said  son  on  the  part  of  his  mother, 
reciting  the  said  proviso  apd  the  power  contained  therein, 
and  certain  considerations  given  to  the  said  Sir  Francis,  it 
wasagreed  that  the  said  Sir  FrancisLeigh  should  not  revoke 
any  of  the  uses  or  estates  limited  for  the  said  son  or  his 
heirs,  by  the  indenture  aforesaid,  nor  execute  any  power  of 
revocation  concerning  the  same,  without  the  consent  of 
Lord  Coventry  first  had  in  writing :  afterwards,  the  son 
married  without  assent  of  the  father ;  whereupon  the  &ther 
alone  revoked  the  settlement.     Upon  a  suit  in  Chancery, 
it  was  held  that,  by  the  said  second  indenture,  the  power 
of  revocation,  which  was  absolute  in  the  first  indenture, 
was  restrained,  and  that  the  said  Sir  Francis  Leigh  could 
not  revoke  without  the  consent  of  the  Lord  Keeper;  for 
the  power  was  executory,  and,  by  subsequent  agreement 
by  indentuiie,  might  be  defeated  and  deteimiAed.  ^  But  it 
is  observable  on  this  case,  t^at  the  question  arose  between 
the  son  and  the  father,  and  ^as  only  whether  the  father, 
by  the  subsequent  act,  had  restrained  his  absolute  power; 
this  case,  therefore,  does  npt  decide  the  questipn  as  to  a 
purchaser  for  a  valuable  cpQsideratfoi^ ;  nor  have  I  met 
with  any  c^e  that  goes  so  £^  as  to  say,  that  ^  mere 
voluntary  conveyance,  with  power  of  revocation  reserved, 

«  3  |te^  761.  pi.  «7.  *  Leigh  v.  Winter,  Sir  W 

Jones>  41 1 . 
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APPOINT,     but  restrained  to  be  executed  with  the  consent  of  third 
___^^_^_^_^_  persons^  shall  not  be  within  the  equity  of  the  statute  o» 

27  Eliz.    In  the  case  of  Buller  y.  Waterhouse^,  indeed,  the 
point  was  considered,  but  does  not  seem  to  have  been  settled ; 
*  because  all  the   claimants  under  the   conveyance  were 

purchasers  for  a  valuable  consideration.    The  distinction, 
however,  between  the  cases  where  powers  of  revocation 
restrained  to  be  exercised  with  the  consent  of  a  third  per- 
son are,  or  are  hot,  within  the  meaning  of  the  27  Eliz. 
seems  to  be  this :  if  the  interposition  of  a  third  person  in 
the  execution  bf  such  a  power  be  merely  colourable,  and 
to  evade  the  statute,  (which  is  a  fact  to  be  positively 
proved,  or  a  conclusion  from  circumstances  that  neces- 
sarily import  as  much,)  the  statute  will  operate  notwith- 
standing^    As  if  il.  reserve  to  himself  a  power  of  rero- 
cation  with  the  assent  of  B^;  and,  afterwards.  A,  bargtdn 
and  sell  the  land  to  another,  the  bargain  and  sale  is  good, 
and  within  the  remedy  of  the  statute ;  for  otherwise,  says 
Lord  Coke,  the  good  provision  of  the  act,  by  a  small  ad- 
dition and  evil  invention,  would  be  defeated.    So  it  was 
held  in  the  case  of  Lavender  v.  Blackstone,  before  mentioned, , 
that  although  the  lease  (which  there  operated  as  a  power 
of  revocation)  was  restramed  to  be  by  the  assent  of  a  third 
person ;  yet,  that  person  not  being  a  creditor,  but  a  rela- 
tion and  father-in-law,  the  interposition  of  his  ament  did 
not  prevent  the  lease  from  being  fraudulent'^.     But,.if  the 
intervention  of  third  persons,  in  the  execution  of  a  power, 
be  to  preserve  or  protect  the  rights  of  others,  as  of  a  wife 
or  children,  and  not  merely  to  evade  the  words  of  the 
statute ;  in  such  case,  the  general  doctrine  laid  down  in  the 
precedents  seems  to  warrant  a  conclusion,  that' the  power 
of  revocation,  though  reserved  to  the  owner;  is  considered 
as  being  qualified,  and  out  of  the  equity  of  the  statute ; 

•  Butter  V.  Waterhoute,  T,  '  See  Pow.  Pow.  333. 

Jones,  94 ;  S.  C.  3  Keb.  751,  '3  Rep.  82,  b. 

pi.  97 ;  and  see  Rob.  Fraud.  ^  3  Keb.  526,  pL  it. 
639. 
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because,  although  the  reTocation  be  reserved  to  him,  yet     APPOINT^ 
it  is  so  closed,  that  he  can  make  no  use  of  it  without  the  ' 

assent  of  others,  who  have  an  interest  in  resisting  sucB 
revocation^  unless  upon  sufficient  consideration. 

And  a  conveyance,  with  power  of  revocation,  on  pay- 
ment of  a  small  sum  by  the  revoker,  will,  it  seems,  be 
within  the  statute,  and  void  against  a  purchaser  for  a 
Taluable  consideration.  Thus  it  was  said  by  the  court  in  . 
Griffin  v.  Stanhope^,  that  if  a  lease  be  made  with  a  pro* 
viso,  that  if  the  lessor  pay  los.  then  the  lease  shall  be 
void,  such  lease  would  be  void  under  the  statute  as  to  a 
purchaser;  because  it  was  apparent  that  the  sum  to  be 
paid  was  not  of  the  value  of  the  land,  but  only  limited  as  a 
power  of  revocation. 

But  a  power  to  charge  an  estate  settled  witl^  a  particular 
sum  by  way  of  mortgage,  or  otherwise,  has  been  held  not 
to  be  within  tibe  words  of  this  statute.  Thus,  where  a 
power  was  given  to  the  owner  of  an  estate,  settled  on  him- 
self for  life,  remainder  upon  his  son  in  tail  special,  to 
charge  the  estate  with  the  payment  of  2,ooo/.  it  was  ob- 
jected, that  this  settlement,  being  with  a  proviso  to  charge 
the  lands  vnth  the  payment  of  2,000 /•  was  void  against  a 
purchaser  for  valuable  consideration,  vdthin  the  provision 
of  Stat.  27  Eliz.  c.  4.  *^  which  made  conveyances,  vrith 
power  to  revoke,  alter  or  determine,  at  the  v^ll  and  plea- 
sure of  the  owner,  void."  But  the  court  held,  that  such 
proviso  to  charge  the  estate  with  2,000/.  was  not  a  power 
within  the  words  of  the  statute ;  ''  to  revoke,  determine 
or  alter  the  estate,"  being  to  charge  a  particular  sum ;  and 
no  express  fraud  being  found,  the  conveyance" could  not 
be  adjudged  fraudulent*^. 

It  is  to  be  observed,  however,  that  none  can  take  advan- 
tage of  this  clause  in  the  statute  of  27  Elizabeth,  against 
conveyances  with  power  of  revocation^  except  he  who  is 

*  Cro;  Jac.  454.  ^  Jenkins  v.  Kafmis,  \  Lev, 

150;  S.C.i  Hard*  395,  b. 

▼OL.  !▼.  «  e 
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^proiNT-     n  puicliaser  for  mowy  or  otiauer  valuable  consideration;  fori 
^^^^       tbe  benefit  of  thu  clause  is  ei^pressly  restrained  to  those 
i^ho  pui'chase  for  money  or  other  gopd  conaiderationi  paid 
or  given,  which  word  paid  is  to  be  r^erred  to  jnoney,  and 
given  is  to  be  referred  to  good  coQsideration ;  so  tkat  the 
isense  is  for  money  paid^  or  other  good  conwderation,  given, 
which  woids  exclude  all  considerations  of  nature  or  bbod| 
or  the  like,  and  axe  to  be  intended  only  of  taluaUe  Qon* 
siderations,  which  may  be  given ;  and  therefore  he  ody 
who  makes  a  purchase  of  land  for  a  valuable  consideratioDi 
is  a  purchaser  within  the  statute'.    Therefore,  where  w$ 
made  a  lease  for  eighty  years  without  consideraticm,  sod 
afterwards  copv^ed  the  land  to  his  wife  for  a  jcuataie 
after  marriage  ^  it  was  resolved  by  the  two  Chief  Ju^cei^ 
and  three  other  Justices,  that  because  this  last  convsyince 
was  voluntary,  without  valuable  consideratioui  the  wife 
could  not  avoid  Uie  former  l^ase,  by  avening  tjhat  it  vm 
fraudulent". 

And  one  who  claims  relief  under  this  flt^^mtcj,  n^ust  not 
only  be  a  purchaser  foir  a  valuable  consideration^  bid;  ako 
must  himself  be  free  from  all  imputation  of  firaud  or  deceit: 
for,  per  Aadenpi^,  Chief  Justice  of  the  Common  Pleas, 
where  a  man  who  was  of  small  understaading,  and  aot 
able  to  govern  the  lands  whic^i  deaceadad  to  himj  and 
was  given  to  riot  and  di^rder,  by  mediation  ol  his  fn&^, 
p)>enly  coij^veyed  b^s  land»  to  thep,  on  tru^t  and  im  confi- 
dence that  he  shpidd  take  the  profits  for  h^  aaaintensae^i 
and  that  he  should  net  have  power  to  waste  and  comttBB 
the  ^jame;  and  afterwards^  be^  beuag  seduced  by  deoeitfol 
and  covetous  perso|is^  bargaiMd  and  sold  his  land^  beiag 
of  a  great  value,  for  a  small  sun)  of  niboooy;  tiuabai^gaiO) 
although  it  was  for  motiey^  was  holden  ^  be  pid;  of  tbis 
stefcute;  for  this  act  waa  made  against  all  fm^dMd  daeeiti 

"  3  Co.  82;  Tipyne^s  case,        »  Cited  per  Beamond|Jil0- 
Cro.  EHz.  446;  2  RoL  Rep.    tice,  Cro.^li^.  aaa. 
305.306.  ^^ 
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ttid  doth  not  help  any  piurchaser^  who  doth  not  come  to     ilPPQiNT. 
the  land  for  a  good  consideration  lawfully,  and  without  ' 

fraud  or  deceit.  And  such  conveyance,  made  on  trust,  or 
with  power  of  revocation,  is  void  only  as  to  him  who  pur- 
chases the  land  for  a  valuable  consideration  bond  fi^ 
without  deceit  or  cunning  ^ 

And  it  is  observable  upon  the  two  preceding  cases  put 
by  Beamond  and  Anderson,  that  the  reasoning  of  them  ap- 
plies equally  to  the  clause  in  the  statute  respecting  con- 
veyances with  power  of  revocation,  as  to  that  respecting 
fraudulent  conveyances ;  for  the  construction  of  the  statute 
as  to  this  point  must  be  the  same  as  to  all  clauses  of  it ; 
and  Owen  said,  in  the  case  of  Vfton  v.  Basset^,  that  he  was 
at  the  making  of  this  statute,  and  that  special  care  was 
taken  that  there  should  not  be  any  words  which  should 
extend  to  purchasers,  unless  it  were  such  as  paid  money 
or  other  good  consideration  for  their  purchase. 

And  notice  of  such  conveyance  with  power  of  revoca-  . 

tion  will  not  prevent  a  purchaser  for  valuable  consideration 
from  setting  the  same  aside  under  the  statute;  for  the 
notice  of  a  purchaser  cannot  make  that  good  which  the 
act  of  parliament  has  made  void  as  to  him ;  and  though  it 
be  triie  that  qui  scit  se  decipi,  "non  decipitur,  yet,  in  this 
case,  the  purchaser  is  not  deceived,  for  the  conveyance 
with  power  of  revocation  of  which  he  has  notice,  is  void 
as  to  him  by  the  statute,  and  therefore  shall  not  hurt  him, 
nor  is  he,  as  to  that,  in  any  manner  deceived  '• 

An  appointment  in  exercise  of  the  power  will,  more-  Power  ex- 
over,  have  the  effect  of  annulling  by  exhausting  .the  power;  ^^ilitien  J 
but  this  may  be  either  total  or  partial,  according'  to  the 
extent  of  the  appointment.    Where  the  execution  totally 
exhausts  the  uses  to  be  appointed,  it  is  a  total  revocation 
or  ej^tinguishment  of  the  power  ^ ;  but  if  the  appointment 

»  Cro.  Eliz.  446.  ^  Fizgeraldy.  Fauconberge, 

*>  3  Cro •446.  Fitzg.  207;    6  Bro.   P.  C 

p  See  Gooch^s  case,  6  Co.  295. . 
60,  b. 
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be  by  way  of  mortgage  only,  it  will  be  an  extinguishmeiit 
of  the  power  pro  tanto  only;  for  in  equity,  a  mortgage  is 
considered  as  a  pledge  only  of  the  estate,  and  the  mort- 
gagor still  continues  in  possession'. 


■■ 


CHAP.  VI. 


REVOC A- 
^ONS. 


OF  REVOCATIONS. 

1  HE  last  mode  we  shall  notice  by  which  an  appointment 
may  be  rendered  void  is  by  revocation. 

A  power  to  appoint  the  uses  of  land,  unless  simply  col- 
lateral %  we  have  seen,  includes  in  it  a  right  to  appoint  ab- 
solutely, or  with  a  power  of  revocation  and  new  appoint- , 
ment,  although  no  express  power  of  revocation  be  reserred 
in  the  deed  creating  the  power  of  appointment^;  and  also 
that  in  the  deed  of  appointment  itself,  a  power  may  be 
reserved  for  the  same  purpose.  Hence  it  becomes  neces- 
sary to  inquire  into  the  form  and  circumstances  requisite  to 
attend  a  revocation  of  uses,  as  well  as  into  those  which  are 
requisite  to  attend  the  original  appointment  of  them.  As 
to  which,  it  is  to  be  observed,  that  no  express  words  seem  to 
be  necessary  either  to  the  creating  of  a  power  of  revoca- 
tion, or  of  effectuating  the  revocation  itself;  for,  if  the 
intention  be  clear,  the  court  will  construe  the  expresaionsy 
so  as  to  support  the  intention  ^ 

And  such  power  to  revoke  may  be  given  to  the  extent 
of  the  whole  limitation  of  the  estates  subjected  to  it,  or  only 
as  to  a  part  of  it ;  as  if  a  man  make  a  feoffment  to  the  use 
of  J.  S.  for  life,  with  remainders  over,  with  power  to  revoke 


» Perkins  v.  Walker,  i  Vem . 
97, 1A4, 182. 

*  WW/  v,  Thurbome,  1 
Vem.  366. 

^  See  Adams  v.  Adams, 
Cowp.  661- 


*  Bishop  of  Oxonr.Ltigir 
ion,  2  Vem.  376 ;  and  see 
lavender  v.  Biackstone,  % 
Keb.  6^6,  pi.  1 1 . 
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the  estate  for  life  only^  and  that  then  another  shall  have     HEvqcA- 
that  estate,  and  that  the  remainder  shall  continue  as  at  first 
limited,  this  is  a  good  power'. 

A  power  of  appointment,  if  it  be  a  power  relating  to 
the  land,  includes  in  it  a  power  to  appoint  absolutely  and 
outright,  or  with  a  power  to  be  reserved  in  such  appoint- 
ment, to  revoke,  the  appointment  when  made,  and  appoint 
new  uses ;  if  therefore  the  donee  would  wish  to  be  at  liberty 
to  revoke  the  uses  appointed,  it  will  be  necessary  that  he 
should  reserve  such  power,  and  so  toties  quoties;  for  other- 
wise the  fii^t  power  will  be  exhausted,  and  no  further  use 
can  be  made*. 

But  it  is  to  be  observed,  that  when  the  power  of  appoint- 
ment does  not  relate  to,  but  is  collateral  only  to  the  land, 
the  person  to  whom  such  collateral  pow.er  is  given,  cannot, 
in  an  appointment  made  id  pursuance  of  his  power, 
reserve  a  power  to  revoke  the  uses  by  his  appointment' ; 
for  in  such  case  the  power  is  but  an  authority,  and,  when 
executed.  Is  gone. 

And  it  is  observable,  that  wherever  there  is  a  power  of 
revocation,  the  law  gives  the  revoker  a  power  to  limit  new 
uses,  although  no  power  of  new  limitation  be  expressed  in 
the  deed ;  for,  he  that  has  power  to  revoke,  has  also  power 
to  limit'*  And  such  hew  uses  upon  a  revocation  may  be 
limited  or  raised  by  the  same  conveyance  which  revokes 
the  ancient  uses,- as  well  as  by  a  new  conveyance ;  for  the 
ancient  uses  ceasing  ipso  facto  by  the  revocation,  without, 
claim  or  other  act,  the  law  will  adjudge  priority  in  the 
operation  of  one  and  the  same  deed,  although  it  be  sealed 
and  delivered  at  one  and  the  same  instant:  and,  therefore, 
such  deed  will,  in  construction  of  law,*be  first  a  revocation 

*  Thomson  v.  Freston,  2  «  Per  Finch,  Lord  Keeper, 
Rol.  Abr.  262,  pi.  1.  1  Ch.  Ca.  242;    Colston  v. 

•  Hill  ▼.  Bond,  1  Eq.  Ca.  Gardner,  2Ch.  Ca.  46,  S.L. 
Abr.  34a  ;  Prec.  Ch.  474 ;  Lady  Hastings*B  case,  cited 
Adams  v.  Adams,  Cowp.  651 .  3  Keb.  7,  Ca.  7  ;   but  see 

'   Wail  V.    Viurbome,    1     also  post,  400,   and  1  Stra. 

Vem.  36S-  684- 
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REVOCA-     and  cesser  of  tbe  ancient  uses,  and  tken  a  baUatioE  or 

v_^  raising  of.  the  new  uses  **.    And  the  rule  of  law  ^ffl  be  the 

same,  as,  to  the  ceasing  of  the  estate^  although  ike  uses 
be  raised  by  a  recovery,  and  not,  as  in  the  case  last  oiled, 
by  a  covenant  to  stand  seised.  Tlius  the  court  held,  ia 
Mtzmlliam's  case,  that  it  i^as  all  one  where  he  who  Biade 
the  revocation  was  seised  or  possessed  of  the  land;  for  the 
bedt  construction  of  the  statute  of  27  Henry  8>  of  uses, 
was  to  make  them'  subject  to  the  rules  of  the  common 
law,  according  to  which,  if  two  acts  were  done  by  one  and 
the  same  means,  and  took  place  in  one  and  the  same  in- 
stant, the  law  .would  so  construe  it,  that  that  act  Aould 
be  taken  in  law  to  precede,  which  would  give  efficieu^  to 
•to  the  entire  instrument^  Nor  will  the  manner  of  Wording 
a  power,  so  as  to  distinguish  the  revocation  and  ce^siog 
of  the  former  uses,  from  the  hmiting  the  new  uses,  and 
mark  them  as  separate  acts,  make  any  alteration  in  the 
legal  construction  thereof^.  For,  per  cur.  in  the  same 
case,  the  ancient  uses  may,  notwithstandingy  be  revoked, 
and  the  new  uses  well  declared  in  the  same  deed;  because, 
first,  in  judgment  of  law,  there  are  but  two  times  concur- 
rent in  one  inst^t,  namely,  the  time  of  the  ceasii^  of  the 
former  uses,  and  the  time  of  tbe  dechration  of  the  new; 
for,  although  the  revocation  and  the  ceasing  of  the  former 
uses  be  distinguished  in  words,  yet,  in  truths  the^areone; 
for,  the  use  which  is  revoked  ceases,  and  the  use  which 
ceases  is  revoked :  secondly,  although  no  nse  ceases  until 
the  writing  of  revocation  be  sealed  and  published)  aod^ 
after  the  sealing  and  publication,  nothing  can  be  added  to 
it,  yet  it  may  well  stand  with  the  w<Mrds  of  the  proviso  and 
the  intention  of  the  parties,  that  the  new  daolaratioB  may 
be  in  the  same  deed ;  for  both  being  contained  in  one  and 
the  same  writing,  its  operation  will  be,  first^  to  make  a 
destructioa  of  the  former,  and  then^  eo  instanti,  a  creation 


^  IHgge$*s  case,  6  ResoL       ^  RtzwSUanCM^   case,    6 
1  Rep.  174;   S.  C.   Moor,    Rep.  33,  b. 
603.  k  Ibid.  6  Co.  3*. 
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of  iim  new  uses;  nd  dAaugk  tliese  ckna^fl  may  be  coq- 
tndictoiy^  aod  ix  diam$iro  fugnarent,  beeaose  the^oM 
destroys  ud  ths  odler*cf eates,  yet  the  oonstnictioii  o^  the 
law  (whieh  delights*  m  makiftg  reeoacilement^)  makes  a 
good  aiecMt  betweew  them,  For^  to  die  intent  that  the 
new  ttses  SMiy  be  <ffealedf^  the  larw  adjudges  that  Ae  clause 
of  destfHetiott  shell  have  the  priority,  eltknftgh.  bodi  be 
eofttaned  ii^  one  attd  iiae  same  dead,  and  took  eiSMtt  by 
one  and  the  samw  deKveiy. 

And|  wheve  «  |Kmer  of  re^oieati^n  i»  i^serred,  Ae 
estates,  eMated  by  the  deedi  in  which  suck  power  is  aon<- 
tamed,  may  be  defeated  not  only  by  atf  express  relocations, 
but  by  a  reyocation  in  law ;  as,  where  Hie  donee  of  the  power 
does  an  act  of  a  nature  that  is  irreconcileable  with  the  exist* 
enee  of  the  fonner  uses ;  qma  mm  refert  an  quis  inHaUionem 
muan  dedaf&t  verbis,  anrebu$  ipsiti^vel/actii ;  as  wheiy  a;  man 
havkig'  power  to  reroke^  limits  new  and  other  uses ;  in  this 
ease>  the  limitation  of  any  latter  uses  which  aore  inconsist- 
ent with  the  ftmseF  ones,  wili  be  construed  a  revocation 
ef  tile*  first  uses,  aldiough  the  deed  creating  the  power  be 
not  recited  or  refenred  to^  (i  )•  For  akhough  thene  be  not . 
any  express  signification  of  the  purpose  or  deteiminatioii 
to  detennme  the  former  uses,  yet  when  a  person  limittf 
new  and  other  uses,  he  theieby  necessarily  signifies  his 
pnrpose  to  determine  and  alter  the  uses  befbie  Ikuted. 

And  ftlttlou^*  the  uses  be  Ikmted,  in  the  deed  creating 
t]iem>  fa  be  revoked^  by  express  wordsj  inMidein^  verbis, 

*  Seroon's   case,    id  Co.    W.Jones,  392;  S.  C.  cited 
1^3,  b;   S.  C.   a  Kol.  Abr.    iP,Wm8,i62. 
ao3 ;   Sifmpe  r.  Ihtrton,  '^ " 
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(1)  Constructive  revocations  seem,  however,  not  to  have 
been  allowed  of'  at  law,  until  some  lame  after  the  statute 
of  uses,  for  Scroop's  case  was  founded  only  on  one  autho- 
nty,  naaoely,  the  case  of  FranqftcmY^  Frampton,  cited  in 
that  ^^ase,  to  have  beoi  determined  Trin.  2  Jac  but  of 
whidi  0aea  I  h»M  not  met  wiA  any  rmort.  See  Sateffw 
case,  10  Rep.  144;  S.  C.  a  Rok  AlNr«  263;  to  Jk  x. 

c  c  4 
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ltd  OCA*  y^  >^ny  ftct  irrecdncileable  mih  those  uses,  will  operate  in 
law  as  a  revocation™.  Therefore,  where  D.  conveyed  land 
to  trustees  to  certain  uses,  with  power  for  D.  at  any  time 
thereafter^  by  any  writing  subscribed  and  sealed  hy  him 
in  the  presence  of  two  or  more  credible  witnesses,  ''  in 
express  words/'  to  revoke  or  make  void  the  estate  onue 
thereby  limited;  and  that  then,  and  from  thenceforth,  the 
use  and  estate  thus  limited  should  cease.  D.  by  his  villi 
sealed  and  deUvered  in  the  presence  of  two  witnesses) 
gave  and  devised  the  lands  for  different  estates  than  those 
.  limited,  but  without  expressly  revoking  the  former  uses; 
yet  it  was  held  to  be  a  revocation,  for  that,  when  two  acts 
could  not  consist  together,  the  latter  must  be  a  revocation 
of  the  former. 

But,  with  respect  to  express  revocations,  there  is  the 
same  necessity  in  executipg  a  power  of  revocation,  for 
attending  to  the  circumstances  required  by  the  power,  as 
to  the  form  of  the  instrument,  subscription  of  witness,  &c. 
as  we  have  before  seen  there  is  in  executing  a  power  o{ 
appointipent.  For,  per  Holt,  ^*  when  a  man  has  restrained 
himself  by  a  parti<$ular  power,  he  has  no  right  to  dispose 
of  his  estate  but  by  exactly  pursuing  that  power,  nor  will 
equity^  enlarge  his  right,  if^or  there  was  the  greatest  rett- 
fion,  in  this  case,  that  a  man  should  be  obliged  by  the 
rule  ofiaw  in  a  court  of  equity,  because  it  was  a  law  thit 
he  h&cl  put  upon  himself:  and  that  was  the  equity  of  the 
legal  obligation,  namely,  because  it  was  supposed  to  be 
made  by  his  own  express  or  implied  consent.  If  a  man 
voluntarily  made  a '  settiement  to  ^the  use  of  himself  for 
life,  and  after  to  other  uses,  and.  reserved*  no  power  of 
revocation,  he  could  not  revoke  this^  no,  not  in  equity;. 
and  the  reason  was  the  6ame  as  to  a  power  reserved;  for 
he  had  no  other  right  to  do  it  but  by  virtue  of  the  power ; 

"  Guy  V.  Dormer,  Sir  T.  case  would  have  been  the 

Raym.  295;  but  note,  this  same,  whether  the  revoca- 

point  happened  not  to  be  tion  had  been  good  or  not 
material,  as  the  event  of  this 
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and  it  was  aff  if  he  did  it  without  a  power,  unless  he  made  RBVOCA. 
a  due  use  of  such  a  power  as  he  had.  Besides,  there  , 
might  be  a  very  good  reason  for  a  man  to  put  such  re* 
straint  upon  himself,  for  a  man  might  know  the  frailty 
of  his  own  temper,  how  apt  he  might  be  to  be  surprised, 
and  prevailed  upon  to  make  a  precipitate  or  inconvenient 
win,  settlement  or  disposition  of  his  estate.  Then,  to 
restrain  this  infinnity  which  he  was  conscious  of,  and  to 
prevent  an  inconveniency  that  might  arise  ]by  his  dis^ 
posing  of  his  estate  upon  a  surprise,  he.  would  restrain 
himself  and  settle  his  eistate  so  and  so,  that,  if  there  were 
a  deliberate  intention  in  him  to  alter  it,  he  might  so- 
lemnly execute  such  intention ;  he  would  therefore  have 
so  many  witnesses,  and  those  of  good  quality,  that,  if  they 
found  him  about  any  such  action,  might  advise  him  in  it, 
and  prevent  any  apparent  surprise  into  the  doing  of  any 
action  that  might  be  foolish,  rash  or  prejudicial.  For  that 
reason  he  would  bind  himself  under  such  and  such  re^ 
straints.''  And  his  Lordship  said,  that  a  contrary  con'^ 
structioii  would  introduce  many  absurdities ;  for,  first,  it 
would  be  to  set  up  a  power  in  a  court  of  equity,  in  direct 
opposition  to  the  courts  of  law,  and  so  to  let  a  man  loose, 
in  equity,  for  no  other  reason  but  because  >he  had  re 
strained  himself  at  law  by  a  law  of  his  own  making. 

Thus  where  G.  being  seised  of  two  several  manors,  en-, 
feoflfed  B.  and  C.  to  certain  uses,  with  clause  of  revocation 
upon  the  tender  of  405.  and  that,  after  such  revocation^ 
he  might  limit  to  new  uses^  And  the  year  following,  6. 
made  the  like  conveyance  of  his  lands  in  the  county  of  5. 
to  the  said  persons  to  Ihe  like  uses,  upon  like  clause  of 
revocation,  upon  tender  of  409.  G.  afterwards  tendered 
to  the  said  feoffees  one  sum  of  forty  shillings^  to  revoke 
the  uses  raised  upon  boUi  the  feoffments ;  but  it  was  re- 
solved, that,  by  such  tender,  they  were  not  revoked,  but 

*  SirT.  GreMham^s  case,  4^0 ;  same  point.  Dyer,  372, 
1  Leon.  8g ;  S.  C.  Moor, a6i ,    a,  pi.  g. 
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i^0Cil«  thai. tUiBPMcatioir  WIS  utterif  yoiJf  for  two  levvralsami 
.  of  forty  shiffings  ought  te  hanre  boea  teadsrei^  because 
they  wei o  lovcral:  indentamea^  sad  cooU  not  be  talisied 
widi  one.  mm.  So  ia  tfas  case  of  Anmdd  t*  PMlpok 
where  M.  P.  being  a  widomr,  sessiMk  of  luAiy  anribaBe^ 
iStemai^  wiitb  a  poorer  of  verocatioii  upeit  leader  ef  t 
g«inea,  and  she  afterwards  no^  aootlMr  eatteauHit^.  bil 
tiiere  was*  no  proof  of  Ao  teaditv  of  Ae  golaea^V  AaGoert 
of  Chancevj  would  not  intevfiire  tcK  sapport  the  fe?oc&tio^ 
in  e4|mty,  apoathe  intention'  cmiy,  wMunit  wproef  olAe 
dtio  exeeution^  S»,  H  die  execatioai  of  die^  p^wev  9t » 
wcadoa  be  expressly  required  to  bo  by  deed  vaigm/joi  to 
be  enroiiedf  no  vevovstion  caa  be  eflbcted.  until  the  deed 
toeMQUed:  foe  if  it  AM»dd  operate  as  a  veirooaittcwbefaie 
the  enrolment^  the  dned^  pvobably,  would  nev^  be  es- 
voUed;  which  would  be  a^ponst  Hie  words  and  intent  of 
the  creator  of  sattfa:  powei^  Aad>.  if  Ae  donee  of  a  power 
ef  revocation  repairs  Aat  the  iaatraiaent^  hf  which  he 
nreoke%  shall  be  ennDllbd  im  &  padiaukD  ooart,  it  wilt  not 
take  eSeci,.  as-fi.  mvocitiop  o£  iBra»  under  the.  power^  until 
that  be  done  ^  uid^  acoordin^yv  it  was  resolved  in*  JD^gge^s 
case,  that  tiiere  wa»  no  perfect  and  complete  reroealioa 
UAtil  the  indeatare  was  enrcdled  m.  Ghancery ;,  ibs  inas* 
much  aa  the  indenture^  of  sevooation  itadf  hauted  the 
rrPoeatioB  to  take  eibct>.  afier  the  earohnemt  thereof  in 
tile  Chancery,  Aere  was  boj  peiJect  ns^ocaAioiv  ^uelil  it 
WAS  enrolled  hv  that  courts 

If  a  power  o£  resrocation  be  reserved  to:  be  exeonted 
oonditionally,  ar;.gnx;.  wiiit  the  Genseat  of  at  tlurd  pesKNOii 
fliat  flwt  must  be  clearly  proved' t  and  tborefore^r  wheic^ 
on  an  isenei  out  of  Chancery^,  the  ^amtiffi  danaed  by  a 
doed  of  lease  andrekaie  madebyilseEadeif  Pet^iborongbi 

^  Arundel  y.Fhilpot,  cited  ^  Digffss^s  case,  3d  BesoL 

sCh.  Ca.  70;  and  see  Pow.  1  Rep.  173. 

Pow.  141.  ^  Lord  Mwrhum  y.  Ecri 

9*  9d  Beeol'.  iff  Btggtt^k  (fPMf6imm^,3K^S^i' 
case,  1  Rep.  1 73,  b. 
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and  sealed  by  the  Barl  and  hk  tiomtimB,  ia  wUck  Aete  B^oex* 
-vms  a  power  of  revocatioB,  a»d  to  which  deed  tiiesa  was 
reason  to  make  her  a  party  to  saye  her  jointure  ;  iins  lease 
fuad  release  wae  urged  to  bate  been  a  revocation  of  a  for- 
mer eetdeiaent,  in  which  tiiere  was  a  proviso,  diat  the  said 
Sari  migh^  by  the  eonsent  of  the  Countess^  obtain  in  \i^ 
ing  a  revocation  in  the  presence  of  three  witnesses.  But 
it  was  donbted,  that  her  bare  seaKng  the  ktler  deed  was  njo 
sufficient  assent  to  make  a  revocation,  m^ess  Ae  httei 
f^onveyancie  had  been  said  to  have  been  by  assent  of  her, 
or  thei^  had  been  a  mention  of  her  assent  ia  any  ehnsa 
thereof,  which  therewasnot;  az&  the  oovrt,  being  of  tknt 
opinion,  directed  the  fkcts  to  be  fonad  speoiafly,  and  abo 
that  there  was  no  o^r  consent  (i)» 

A  power  of  revocation  may  be  execttled  by  seireral  in- 
struments;  as  by  fine  and  deed  to  deo|ace  the  uses,  or  any 
other  deeds  which,  when  taken  together,  may  be  eonsi- 
d^ed  and  operate  as  one  assm?ance^  And  Gmch  power 
may  also  be  executed  at  cKflferent  tones,  over  diflbreni 
parcels  of  the  estates  sulijected  to  tiie  pewer  ^ 

Accordingly,  in  Digget^s  case^,  where  the  power  (aa  to 
this  point)  was  to  revoke,  ''  at  any  time ''  during  the  life 
of  ihe  donee  thereof,  any  of  tiie  uses  Of  estates,  and  to 
limit  new  uses ;  it  was  resolved,  as  stated  by  Lord  Coke, 
that  the  donee  of  the  power  might  revoke  part,  at  one 
time,  and  part  at  another  time,  and  so  of  the  residue  until 

'  See  Lord  Leicesfer^  Csu  *  Diggers  case,   i   Ren, 

1  Vent*  278 ;  Raym,  239.  173>  b,   1st  Resol.;^,  C. 

^  Sir  Richard  Le^B  case>  Moor,  603^ 

1  And.  67.  * 


(4)  But  it  seems  that  the  Countese'a  sealing  the  deed 
would,  in  the  preceding  case,  havC'  been  good  (nresumptive 
evidence,  upon  which  the  jury  might  have  found  an  assent 
by  her.  to  the  revocation,  if  bier  signature  could  have  been 
acoouBted  for.  upon  no  othep  grcmnd.  Few.  Pom  997^ 
Sed  quart. 
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b£TOCAp'     he  had  revoked  all :  for  these  words,  ''  at  any  iime," 
^^  amoanted  to  as  much,  and  were,  as  if  he  had  said,  "  from 

time  to  time  as  often  as  he  should  think  good  (i)." 

A  power  of  revocation  may  also  be. executed  conditioii- 
ally  a»  well  as  absolutely".  Thus  where  A,  seised  in 
fee,  made  a  settlement  of  the  estates  in  question,  with 
power  of  revocation ;  and,  seven  years  afterwards,  mort- 
gaged the  same  in  fee  to  one  of  the  remainder-men  in  the 
settlement;  and  the  condition  of  the  redemption  was,  that 
if  the  mortgagor  or  his  heirs  paid  the  money  at  the  day, 
he  should  have  the  lands  in  his  former  estate :  the  questioa 
was,  whether  this  mortgage  was  a  total  revocation,  or  only 
pro  tanto ;  and  the  Lord  Keeper  declared  that  it  was  a 
^evocation  pro  tanto  only,  the  mortgagor  being  to  have 
the  lands  on  payment,  as  in  his  former  estate ;  and  it  was 
decreed  accordingly*  But  it  is  to  be  observed,  that  Sir 
Joseph  Jekyl,  in  giving  his  opinion  in  the  case  of  Fitzge- 
rald and  Lord  Fauconberge,  said,  that  he  knew  of  no  case 
but  that  of  a  mortgage,  wherein  equity  controlled  a- power 
of  revocation,  and  the  reason  of  that  case  was,  because 
the  mortgagor,  in  equity,  contihued  to  be  still  owner  of  the 

'  I^ome  v.Thome^  i  Vem.141, 182 ;  S.  L.  Perkins t. 

Walker,  1  Vem.  97. 


(1)  But  as  this  case  is  stated  in  Sir  T.  Moor's  Reports, 
the  resolution  was,  first,  that  the  words  in  the  proviso, 
'^  that  it  should  be  lawful  for  him  at  any  time  during  his 
life,''  8ic.  should  be  intended  toties  quoties  during  his  lifcy 
and  not  restrained  to  one  time  in  his  life.  Secondly,  that 
the  words,  "  any  use  or  estate  of  the  premises,  or  any  part 
thereof,"  should  be  intended  as  well  one  part  at  one  timei 
as  anoflier  part  at  another  time,  and  not  oe  restrained  to 
an  election  to  make  a  revocation  at  one  time  of  all  or  any 
part,  and  no  revocation  afterwards  of  any  other  part ;  in 
which  it  seems  to  concur  with  the  opinion  of  Anderson,  in 
Sir  ^Richard  Lee^s  case,  1  And.  67 ;  and  see  ZowA  v.  Wool' 
aon  et  al,  2. Burr.  1136;  Herveyy.  Hervey,  1  Atk.663; 
Doe  V.  Milbome,  a  Dumf.  &  E.  731. 
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estate,  it  being  considered  there  but  as  a  pledge  for  the     REVOCAl- 
money  ^.  __«^ 

In  some  cases,  however,  we  have  seen,  that  the  Conrt  of 
Chancery  does  not  consider  itself  restrained  to  an  observ* 
ance  of  the  same  rule  in  respect  to  the  strict  performance 
of  all  incidental  circumstances  required  to  exist  idi  the  exe* 
cation  of  powers  of  appointment,  by  which  courts  of  laware^ 
bound.  These  cases  are  those  in  which  that  court  regards 
the  end  and  consideration  of  the  execution  of  the  power, 
rather  than  the  strict  legal  requisites  smnexed  to  the  execu- 
tion  of  it  in  its  creation;  or  in  which-  that  court  relieves 
f^ainst  the  circumstances  *.  And  the  same  principles  apply 
with  respect  to  revocations  * ;  for  we  may  here  recollect, 
that  th^se  po wers,  arising  out  of  uses,  were  unknown  to  the 
common  law  previous  to  the  statutes  relating  thereto,  and' 
originally  belonged,  in  point  of  jurisdiction,  to  courts  of  ' 

equity  only;  and  that  there  was,  in  law,  no  other  mode 
of  reserving  an  authority  over  an  estate  given  to  another, 
than  by  means  of  a  condition:  but,  when  these  statutes, 
and  particularly  that  of  27  Hen.  8,  by  transferring,  uses 
into  possession,  incorporated  the  use  and  the  possession 
together,  they  became  legal  estates,  and  fell  imder  the 
jurisdiction  of  courts  of  law.  Now,  as  conditions  which 
were  to  defeat  estates  vested,  were  considered  in  courts 
of  law  as  odious,  so,  when  powers  fell  under  their  juris- 
diction, they  made  a  distinction  between  powers  of  appoint- 
ment and  powers  of  revocation :  and,  as  the  latter  were 
generally  annexed  to  voluntary  settlements,  and  always 
tended  to  overthrow  and  defeat  estates  raised  by  the  in- 
strument in  which  they  were  contained,  and  whereby  they 
were  actually  settled  by  the  owner  of  the  inheritance,  they 
in  analogy  to  their  rules  respecting  conditions  that  went  to 
defeat  estates,   considered  these  also  as  odious ;  and, 

'  Fitzgerald  ei  al.  v.  Lord  •  And  see  Burnet  v.  flbi- 

FoMtamberge.^  a/.  3  Brown's  grave,  1  Eq.  Ca.  Abr.  296; 

ParU  Ca.  643 ;  S.  C.  Fitagib.  and  2  Ves.  64a. 

toy.  *  s  Will.  337  ;  Ibid.  499. 
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bevocAm  tfatt^fore,  required  that  evety  circumstaace,  lliat  was  aj)- 
•  pointed  to  attend  the  execution  of  them,  should  be  pre- 
cisriy  compUed  with  before  they  c6uld  divert  an  old  estate 
or  create  a  new  one«  But  aa  this  cooatruction  was  re- 
pugnant to  the  nature  of  powers,  and,  incases  of  settlements 
made  for  the  benefit  of  children,  militated  against  fl&e 
mfea  of  equity,  whida  considers  children  as  purchasen^ 
courts  of  equity  seized  on  this  circnmstance  as  a  ground 
to  Dssume  their  jurisdiction,  holding  that,  in  conreyaaces 
to  naes  e^tets^teif  as  well  as  in  common  law  conveyaacesi 
the  consideration  of  any  equitable  interest  in  the  estate 
conTcyed^  still  belonged  to  the  courts  of  equity  by  virtue 
of  the  original  jurisdiction  which  they  had^  before  the 
making  of  any  of  the  statutes  relating  to  uses,  and  which 
was  not .  taken  away  by  any  of  them*  And  thereupon 
they  began  to  interpose  and  supply  such  defects  wfaenevet 
there  aj^ared  to  be  a  valaable  consideration  9  as  in  cases 
of  marriages^  jointures,  or  settlements,  or  in  wluch  there 
was  any  other  equitable  ground  for  interposition^. 

But  a  distinction  is  taken,  even  in  equity,  betwixt  a 
Bob-execution  and  a  ddective  execution  of  a  power  of  lep 
vocation.  For  though  the  court  wiU,  under  certain 
circumstances,  help  the  latter,  it  will  never  aid  the  fonneri 
because  to  do  this,  would  be  repugnant  to  the  nature  of  a 
power^  w^iph  always  leaves  it  to  the  free  will  and  election 
of  the  party  to  whom  the  power  is  given,  whether  to 
execute  it  or  not;  for  which  reason  equity  will  not  compel 
the  execution  of  a  power,  or  construe  the  act  as  done, 
when  there  is  no  evidence  of  the  intention  of  the  party  to 
do  it^.  Nor  wffl  a  mere  intention  to  revoke  be  alone  suf- 
ficient; aod  therefore  a  letter  written  to  a  solicitor  desiring 
a  deed  of  revocaticsi  to  be  prepared,  accompanied  with 
instructions  for  the  new  uses,  was  held  not  to  amount  to  a 
revocation ;  for,  per  Cowper,  Chancellor,  a  mere  endeavour 

*  Po^<PoW.  157.  MO;  fEfumd  ItPW,  AfwM  r. 

/"  Ibid. ;  and  see  PigM  v.    PAii^,  cited  3  Ch.  Oa.  p, 
Sir  jET.  Pemi0e  et  U9.  Com.    and  s  Vem.  69* 
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to  effect  a  reTOcotioa,  witbout  aay  liuQg  ^ne  ia  fmtibei^  i^vocA* 
aoce  of  it,  aad  without  punniiiig  the  ^urcumstances  ie» 
quired  by  the  power,  would  aot  ai&ouat  to  a  revocation'. 
But  if  the  pow^  be  executed  for  a  oontfdecaiioB,  or  if  any 
equitable  ground  of  relief  interferes,  a  oomt  of  equity,  aa 
hath  been  said,  will  supply  the  omission  of  any  of  tke 
fiamml  ctvcumatanoes  required,  by  the  matramrent  creating 
the  power,  to  attend  the  execution  of  it.  Thus  a  coYteaBl, 
relating  to  lands  aubjeet  to  apow'or,  made  in  consideration 
of  Qiairiaga^  will  operate  in  equity,  aa  a  good  revocatian 
of  a  will  previously  nuide  in  exeeutioA  of  the  power,  al- 
though made  in  favour  of  a  chihL  As,  where  c<^yhold 
toneneote  were  surrendered  by  husband  and  wtfe,  to  the 
use  c^  the  wife  Sor  li£e^  and  afterwards  to  such  uses  as  die» 
by  any  writing,  Of  by  her  laat  wiU  attested  by  three  wit* 
■esses,  should  appoint  *•  She  accordiogly,  by  a  writing 
purporting  to  be  her  laat  will,  and  signed  by  her  in  tiie 
presence  of  throe  witnesses,  appointed  the  premises  to  her 
dau^ter  in  tail. .  Afterwards,  by  deed  or  writing  attested 
by  two  witness^  only,  she  coveniuitod  to  aurrender  the 
prewiaes  to  the  use  of  her  intended  husband  and  herself 
aad  tfae  heirs  of  her  husband ;  who  covenanted  to  aattte 
an  annuity  of  30  i.  peranmnn,  on  her  for  life.  PerCurwm^ 
though  a  covenant  or  articles  do  not,  at  law,  revoke  a  wili^ 
yet^  if  entered  into  for  a  valuable  consideration,  asaount** 
ing  in  that  court  to  a  conveyance,  tiiere  xoustconseqaently 
b^  VI  aquMtable  revocation  of  a.  will,  or  of  any  wrilang  in 
nature  tharfioi  Aad  it  was  plain,  in  the  present  eaae..  that 
thn  vfriting  vros  intended  aa  a  vriU,  and  not  to  divest  the 
wifa  of  her  estate  dnring  her  life,  aa  it  must  have  dona  had 
Hbann  an  apfMuntment  <tf  an  use  to  \ak»  efiect  la/M^aifii^fL 
And»  in  inatruments  for  raiaiag  aad  creating^  or  the  di^ 
legtMA  of  us#8  and.  powers  %  as  well  aa  in  all  dihnr  modaa 
of  aaaurance,  one  general  rule  ia  to  be  observedi  namely, 

^i  Camjns,  3£g.  '  Co.  lit  49,  a.. 

•  aMrrv«Xa!yi0r,aP.Wt# 
633.  ^ 
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REVOCA«     t^  adherence,  in  the  construction  of  them,  to  the  intentioa 

TIONS.        ^f  ^g  parties,  so  far  as  it  stands  with  the  rules  of  law'; 

inasmuch  as  Jpowers  rese]*ved  to  the  owuer  of  the  estate, 

have  always  been  liberally  expounded  so  as  to  answer  his 

intention,  as  being  part  of  his  ancient  right  and  dominion 

over  the  estate* 

Conitracdoii  of      Where  an  estate  is  conveyed  to  uses  with  power  of  re* 

pOTrCTtofrevo-  yocation,  but  without  a  power  to  limit  new  uses,  no  new 

or  other  use  can  be  averred  or  declared  under  the  assurance 
that  creates  the  power ;  for  a  power  of  revocation  only 
does  not  imply  a  power  to  appoint  new  uses  ^ :  for,  in  sock 
case,  die  uses  of  the  original  conveyance  are  exhausted 
by  the  revocation,  the  power  being  only  to  revoke  and 
not  to  limit  new  uses :  and  if,  in  such  case,  new  uses  are 
^  declared,  they  must  be  limited  by  deed  or  fine  to  take 

'  effect  out  of  the  interest  of  the  revoker,  as  they  cannot 
take  effect  out  of  the  original  conveyance '.     For,  although 
^  a  revoker  may  limit  n^w  uses,  when  there  is  no  express 

power  so  to  do,  yet  those  new  uses  cannot  take  effect  as 
uses  springing  out  of  the  original  conveyance,  but  most 
take  effect  out  of  the  interest  of  the  revoker,  as  a  new 
limitation  of  the  use ;  and  the  reason  is,  that,  the  oki  uses 
ceasing  by  the  revocation,  and  there  being  no  express 
power  to  declare  new  uses,  the  estate  out  of  which  the  old 
uses  arose  becomes  free  from  them ;  for  that  estate  was 
only  bound  by  the  uses  limited  thereon  with  power  of  re- 
vocation, and  the  consideration  extended  to  those  uses 
oifly,  and  consequently,  after  revocation,  it  was  freed  from 
them:  but  every  power  of  revocation  giving  an  interesti 
in  the  estate  out  of  which  the  uses  arise,  to  the  revoker, 
he  may,  upon  a  consideration,  limit  new  uses  to  enure  oat 
of  that  interest,  though  he  cannot  declare  new  uses  upon 
the  original  conveyance :   if,  therefore,  a  man  make  a 

s  See  3  Brown's  Pari.  Ca.  Keeper,  i  Chan.  Cas.  34^. 
663— iS66-  ^  beckefscsM,UDBfi^l 

^  Arnn.  I  Stra.  584 ;  ted  and  see  Pow.  Pow.  f  74* 
contra,    by    Finch,    Lord 
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feofimeBty  or  tevy  a  fine,  and  declare  uses,  and  reeetre  a     revoca- 

power  to  revoke  them  without  saying  more,  he  cannot       i*K>NS. 

revoke  them,  and  declare  new  uses  under  the  feofiinent  or 

fine ;  for  the  use  of  the  feoffment  or  fine  beii^   once 

declared  by  the  indenture^  no  other  use  can  be  averred  or 

declared  thereof,  which  is  not  warranted  thereby ;  for  a 

man  cannot  declare  a  fine  or  feoffinent  to  be  to  new  uses, 

when  the  uses  thereof  have  been  once  dedared,  although 

the  first  uses  be  determined,  unless  power  be  reserved  to 

declare  new  uses ;  in  which  case  the  fine  enures  to  the 

power  J*    Thus,  if  a  man  dedaie  the  use  of  a  feofiment  or 

fine  td  be  to  one  and  his  heirs,  upon  condition  that  he 

shidl  pay  ^oL  &e.  or  until  he  do  such  an  act,  if  the 

first  use  be  determined,  the  feoffiooent  or  ftse  cannot  be 

declared  to  be  new  uses  f  for  all  the  uses  which  are  to 

arise  out  of  the  feoffment  or  fine,  ought  to  spring  froiMb  jthe 

first  indenture,  which  testifies  the  intention  of  the  parties 

in  the  making  or  levying  thereof.    Upon  this  ground,  the 

second  indenture,  in  Jkcktfs  cttse^  and  the  limitation  of 

new  uses  thereby,  were  held  to  be  well  'Warranted  by  the 

first  indenture;  for  there  was  a  potver  reserved  therein  to 

revoke  and  declare  new  uses.    And  in  respect  tJiat  die 

power,  in  that  case,  was  not  a  naked  power  only,  but  witli 

an  inteieet,  the  new  uses  might  be  upon  condition,  or  upon 

a  power  of  revocation  to  determine  diem ;  but  the  declam- 

tion  of  the  third  uses  by  a  third  indentute,  after  the  vevo*- 

catioa  off  the  uses  limited  by  the  second  indenture  and 

re-limitation  with  power  of  revocation  and  to  limit  new 

uses,  was  net  warranted  by  this  first  or  second  indaiture ; 

for  the  power  in  the  first  indenture  was  exhausted  by  the^ 

second  indentiue,  and  the  power  in  the  second  indeAtnre 

was  to  Umit  and  not  to  declare,  and  widiout  such  warrant 

there  could  be  no. declaration  of  any  new  us^  of  the  first 

assurance  wbich  was  not  authorized  by  the  first  indeiitiuif»;« 

Aa,  in  such  case,  therefore,  if  the  revoker  limit  new  uSes^ 

j  a  Rep.  765  9  Ibid.  io>  ii- 
VOL.  ;iv.  DP 
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REVOCA-  not  being  ezpi£i8ly  svarranted  by  Us  power  so  to  do,  or, 
TIONS.  ^  murranted,  then  not  ezncdy  punuiont  to  the  teraw  of 
the  power,  such  uses  cannot  enure  upon  die  originil  con* 
▼eyance,  hut  must  talce  effect  out  of  hu  interest;  they 
must,  conseqaentty,  be'  Kmited  upon  a  new  grant,  or  by 
coTepitnt  upon  a  consideration  eKpi«s8ed;  die  considenh 
tion  of  die  original  uses  not  estending  to  the  mw  vsib 
iisnted  upon  the  teyoeation. 

Urns,  in  Ward  w.  iMniktd^  R.  B.  hA^ing  issue  ody  oae 
daughter  manied  to  JB,  levied  afine,  and  by  indentnre  d^ 
dared  the  uaes  to  JK.  B,  aad  his  heirs  male,  remainder  to 
several  of  his  brothers  uiid  thie  heirs  male  of  their  bodbes, 
remainder  to  the  said  daughter,  &e.  And  in  die  iadefitare 
diere  was  a  power  of  revbcation  of  those  uses,  and  alto  a 
pbwer  to  declate  new  uises.  An  indenture  was  msAiac- 
oordingly  reyoking  the  fiint  uses,  in  which  there  wai  also  « 
ponder  of  revocation,  but  no  power  to*  limit  new  am. 
Then  a  tUrd  indent^  of  Tevocatioo,  and  also  dsdaiii^ 
new  uses  wua  made ;  which  indenture  contained  a  ehoBe, 
diat  all  other  ines  afterwards  to  be  levied  should  emue  to 
those  uses.  Upon  this  pase  it  was  agreed  by  Ae  Comt, 
that,  if  an  indentttfededared  die  uses  of  a  fine,  and  fcrthtr 
thht  it  should  be  lawful  to  vevoke,  tuc*  and  to  Kmit  net 
uses,  &c.  the  party  might,  by  such  deed,  revoke  and  limit 
new  itees  as  often  as  he  pleased,  and  aU  Ae  estates  dioidd 
arii^  out  of  the  fine.  But  if  upon  any  such  mdenloe, 
wherein  he  declared  new  uses  and  reserved  power  of 
revocation^  he  omitted  espressly  to  reserve  a  power  to 
limit  new  uses,  he  could  then  onfy  revoke^  and  coald  not 
limit  new  uses  by  virtue  of  the  estate  nased  by  the  tint 
'ftie.  And  thereupon  the  counsel,  in  suppoit  of  the  huit 
indenture,  showed  another  fine  levied  the  term  after  the 
'  date  thereof,  by  which  it  was  agreed,  that  the  estates 
limited  t>y  the  last  indenture  were  weB  raised. 

k,  where  A*  suffered  a  recovery  to  die  use  of  himself 

^  1  Sid.  343 ;  and  8«e  Slvange,  584. 
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for  life  ^  remainder  to  B»  in  tail,  remainder  to  C*  in  tciS.     REVOCA» 
jpemainder  to  D. in  tail,  remainder  to3^ in: fee,  withpower _!_ 


to  revoke  the  diree  remaindeiB  in  tail  by  any  writing  under 

his  band  and  seal:  he  revoked  them  within  the  terms  of 

die  j^ower,  and,  by  the  same  deed,  declared  new  nsea  in 

fiiTour  of  the  plaintiff,  withoat  any  words  of  conveyance, 

covensnt  to  stand  sdaed,  or  consideration  expressed.  And 

hereupon  the  question  was,  whether  this  new  declaration 

cf  uses  was  good  or  not?  It  was  insisted  in  support  there* 

of^  that  A.  having  revoked,  the  intennediale  remainders^ 

had  the  whole  fee  in  himself,  and  might  ^spose  of  it  as  he 

plsMod :  and  whether  it  was  by  the  same  deed  or  by  a 

difiisre&t  deed  was  not  material.  Bat  it  was  answered,  and 

resolved  by  the  Court,  that  true  it  was  he  might,  by  will  or 

any  new  conveyance,  have  made  such  new  di^oaitidb, 

and  e^n  the  said  deed  would  have  been  snflteient  for  that 

purpose,  if  tiiere  had  been  a  new  grant,  or  a  new  covunairt 

on  cGmsideration  expressed ;  but  here  he  had  declared  new 

aea  as  under  the  recovery,  Whereas  the  uses  of  Ae  t^ 

ooveiry  were  full  before,  and  the  power  was  only  to  revoke 

and  not  to  dedare  new  uses. 

.  Qnestions  have  arisen,  whether  «  power  of  revocation  h  Where  powei^ 
forfeited  to  the  c^rown  by  attainder,  and  whether  the  crown  forfeited. 
can,  perform  the  condition"^?  as  to  which^  a  distinction 
has  been  taken  between  powers  that  are  personal  and  in- 
dividual, and  cannot  be  performed  by  any  other  than  the 
pef8<m  in  whose  favour  they  are  created,  and  those  which 
tipe  not  BO  inseparably  annexed  to  the  person  but  that  they 
may  be  performed  by  any  other.  Powers  of  the  former 
kind  aire  such  as  require  th6  revecation  to  be  eitecuted  by 
an  act  or  acts,  which  can  only  be  performed  by  the  person 
to  xWhom  the  executidn  of  the  power  is  delegated.  Thus, 
in  a  cBae  where  Thomas  duke  of  Norfolk",  conveyed 
lands  to  the  use  of  himself  for  life,  and  afterwards  to  the 

'  Anon.  Strange,  584.  1 1,  b  ;  S.  C.  Moor,  303. 

*  .JSnglefield*s  case,  7Rep.        "  Cited  7  Rep.  13. 

D  D  2  • 
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RCVOCA-      ase  of  his  eldest  son  in  tail,  with  diverd  remaindenover; 
!_   with  pioviscv  that  if  he  should  be  minded  to  alter  and  re- 
voke the  said  uses,,  and  should  signify  his  mind  by  writing 
undet  his  proper  hand  and  seal,  subscribed  by  three  cre^le 
witnessesi  that  then,  &c.    Afterwards  the  Cuke  was  at- 
tainted of  high  treason,  and,  upon  the  question,  whether 
this  condition  was  forfeited  to,  and  could  be  performed  by 
the  crown,  it  was  held,  that  it  was  not  given  to  the  crown 
by  the  act  of  33  Henry  8,  c.  20,  because  the  perfonnance 
of  it  was  personal  and  inaeparably  annexed  to  the  Bake's 
person :  viz.  to  signify  his  mind  by  wnting  under  his  owa 
proper  hand,  which  none  couM  do  but  the  Duke  himself. 
Upon  which  point,  all  the  possessions  of  the  dukedftm  so 
conveyed  were  saved,  and  not  forfeited  by  the  attainder. 
9b,  where  one^  posses^  of  a  long  term,  assigned  it  is 
trust  for  himself  for  life,,  with  power  for  him  to  make  leases^ 
and,aft#r  his  deaths  in  tsust  to  levy  several  sums  of  monej 
for  several  of  his  kindred,  the  remainder  in  trust  foe  oneof 
his  sisters  ° ;  provided  that,  if  he  left  issue,  or  had  a  wife 
em^kfU,  he  might  dispose  of  it  to  his  issue  and  another ; 
nevertheless,  if  he  should  be  minded  to  dispose  of  it  other- 
wise,  and  declared  his  mind  so  to  be  by  writing  under  his 
hand  and  seal,  he  might  so  do.  He  was  attainted  of  tiea* 
son ;  and  it  was  adjudged  in  the  Common  Pleas  that  the 
term  was  not  forfeited :  and  the  judgment  was  afterwards 
afBfmed  on  writ  of  error. 
Powers  not  inseparably  annexed  to  the  pemon,  aid 
.  which  may  be  performed  by  others^  are,  where,  the  thivg 
to  be  done  is  merely  collateral  or  fprmal,  and  does  sot 
depend  upon  any  election  or  act  of  the  mind  of  the  donei 
of  the  power',  as  the  payment  of  the  money  or  the  lik% 
in  which  cases  it  is  forfcstable.    For  when  the  statqil 
gives  the  condition  io  the  king„  the  performance  theno^ 


""  Smith  V.  Whader,  iLev.        »  Eml^UPu  case,  7  O*. 
279;    S«  C.  1  Vent»  138;    ii,b;S.C  Moor,  303*  • 
Mod.  Rep.  16,  38. 
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CB.  VU]  CONVBTANCtNO.  4O5 

not  4>€Mig  persoiud  or  inseparabley  is  ailso  giyen  to  the  kmg,     ^Y^9!^- 
u  incideiit  to  it;  for,  the  performance  is  the  substance 
and  effect  of  the  condition,  and  the  statute  puts  the  king  in 
the  place  of  the  person  attainted ,  to  do  that  for  the  per- 
formance of  the  condition  which  was  feasible,  and  which 
was  not  inseparably  annexed  to  the  person  of  him  who  was 
atttdnted.    But,  if  a  power  to  revoke  be  upon  a  collateral 
act  done,  as  tender  of  a  ring  or  the  lik^,  and  the  revoker 
be  also,  restrained  to  do  some  special  corporal  act,  so  that 
the  condition  is  restrained  to  the  mind  or  the  hand  of  Ac 
WTciker,  in  such  case  none  can  perform  the  condition,  But 
the  person  himself  in  whose  behalf  it  is  reserved^. 

Thus,  wherd  Sir  William  Shelley  made  a  conveyance  to 
trustees  in  fee  to  the  use  of  himself  for  life,  remainder  to 
his  eldest  issue  male  in  tail,  remainder  over ' :  provided 
tfaaty  if  Sir  William  Shelley,  at  any  time  during  lus  life, 
tendered  to  the  feoffees  a  ring  of  gold,  he  the  said  Willtttm 
Shelley,  then  declaring  and  expressing  that  the  tender  was 
with  intention  to  ihake  void  the  said  feofiinent,  that  then 
the  said  feofiment  should  be  ,void,  and  from  thenceforth 
the  feoffees  ihovid  be  seised  to  the  use  of  William  Shelley 
and  lus  heirs.    Afterwards  Sir  William  Shelley  was  at- 
tainted of  treason,  and  all  Us  lands  were  forfeited  to  the 
queen*    Then  the  queen  commissioned  Sir  John  Fovtescne 
to  tender  the  ring.  Sec.  according  to  the  proviso,  which  he 
did.     But  it  was  held  that  the  power  <yfTevocation  was, 
net  well  performed  hj  (he  tender  made  by  Sir  John  For- 
tesene  by  command 'of  Ihe  queen^  for,  though,  if  there  had 
been  nothing  more  than  a  tender  of  the  ring  required,  the 
condition  had  been  foifeited*    Yet,  in  this  case,  a  special 
declaration  was  required -in  another  manner  than  the  law 
annexed  it,  and  for  that  reason,  it  became  ^personal  to 

Sh^Uey,  and  was  not  forfeited. 


^  Per  Manwood,  in  Engle^    a^d  2B0I.  Rep.  393;  Jones, 
Jield^B  case.  Moor,  336.  1 34 ;  Noy,  79 ;  and  sfie  Pow. 

'  Hardwm  v.  Warner,  Pal-    Pow.  303. 
jner^  4^91  S.  C«  Latch,  107, 
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REVOCA*         And  it  was  held  in  DigiieiB  case  %  that  if  <Mie  have 
_  pow«r  to  revoke  by  deed,  or  tender,  or  other  ceremQny» 

and  he  execute  the  ceremony,  the  uses  or  estates  cease 
5rithout  claim  or  entry,  if  the  party  who  hadi  the  power  be 
tenant  of  the  freehold :  first,  because  he  himself,  bdag 
tenant  for  life  (^  the  land,  cannot  enter  upon  himself;  and, 
daim  he  need  not,  when  he  himself  is  seised  of  the  land, 
end  makes  an  express  act  of  rerocation,  which  Is  as  strong 
as  Any  claim  can  be' :  secondly,  because  th^  coQditi<mal 
words  determine  the  uses  by  limitation;  for  the  sense  of 
a  limitation  concurs  with  the  intent  of  the  party  who  has 
appointed  a  remainder  over,  whereas  a  comlition  is  only 
to  reduce  a  thing  back  to  the  donor;  thirdly,  because 
one  quality  of  an  use  is  to  cease  without  entry  or  cboiiu 

So,  in  EnglefUlcP%  case,  it  was  held  that  the  qaeen  had 
determined  the  use  by  tender  of  the  ring,  without  office 
found ;  because,  says  Manwood,  Chief  Baron,  oflBces  are 
to  find  titles  precedent  to  the  offices,  not  those  that  are 
instant  titles,  as  alienaiions,  mortmains,  and  such  Ufct 
before  office '.  ^ 

And  if  lands,  subject  to  a  power  of  revocatioii,  be  Tested 
'in  the  crown,  they  are  immediately  divested  without  office^ 
by  execution  of  the  power  ;  unless  the  cojiditioa  of  tht  re- 
vpcalioa  be4)y  an  act  to.  be  peribrmed  to  the  crown.  XhaSi 
where  conusee  of  a  fine  made  a  lease  for  li£e^  hpf  detd 
enrolled,  to  i,  stranger,  with  xemainder  to  the  queen^  upoa 
condition  to  be  Yoid  upon  tender  of  money  to  the  teeapt 
forUfe:  it  was  agreed,  jmit  CWsom,  that  the  teadei  divested 
the  remainder,  without  office,  because  the  condition  was 
not  performable  to  the  queen,  but  to  the  tenant  for 
life'.  So,  it  was  resolved*  iaSnope  v.  I^iftoie',  tfaait,  io 
that  case,  the  grant  of  the  reversion  by  deed  eniolM  was 
a  good  revocation,  and  revoked  the  Uses  limited  in  re- 
mainder to  the  king,  without  office  or  any  other  act. 

•  1  Rep.  174.  *  IRmley  v.  Brice,,  Moor, 

^  MoOr,   6x2  ;     Co.  Lit*    546. 

2i5i  «•  237,  a.  r  W. Jones,393,;  3^  ^^*^'- 

"  Moor,  337. 
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PART  IV. 
OF  ASSURANCES  ^YliiATrER  OFREC(yRD(iy 


wa^ 


CHAP.  I. 

OF  A  fine! 

TN  treating  of  a  fine  as  a  common  assurance  of  real       FINES, 
property^  I  shall  consider, 

I.  The  Nature  and  Origin  of  Fines. 
IL  The  several  Sorts  of  Fines. 
IIL  The  component  Parts  of  a  Fine. 
IV.  What  Persons   may  levy  a  Fine,  and  tj 

WHOM. 

V.  Of  WHAT  Things  a  Fine  may  be  levied,  and 
BY  WHAT  Description. 

Vi.  In  WHAT  Court  and  before  whom  the  ac- 
knowledgment OF  A  Fine  may  be  tak^n. 
Vn.  Of  the  Effect  and  Operation  of  a  Fine. 
VllL  Of   the  ItfEANs    by  which  a  Fine    may  b« 

AVOIDED.  ^ 


(1)  Vot  a  deeper  lavestigation  concerning  liie  law  of 
assurances  of  record  than  can  be  comprised  m  the  present 
work^  die  student  is  particularly  referred  to  Sheppard^i 
''  Practical  CaimselhTf*  a  book  which  merits  greater  eon- 
sideration  tiian  it  spears  to  have  hitherto  received.  In 
the  same  book  is  alsp  contained  some  valuable  learning 
relative  to  usurious  contracts  and  fraudulent  conveyances. 

D  D  4 
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I 

FINIS. 

I.  Of  the  Nature  and  Origin  of  Assurances  bt 

Fine. 

A  FINE  may  be  defined  to  be  an  amicable  composition 
or  agreement  of  a  suit  respecting  real  property,  either 
actual  or  fictitious,  by  leave  of  the  king  or  his  justices ; 
by  which  the  land  in  question  is  acknowledged  to  be  the 
right  of  one  of  the  parties  %  and  is  so  called  either  on 
account  of  its  end  and  efiect  being  to  put  an  end  or  final 
period  to  all  litigation,  whether  present  or  future,  concenur 
ing  the  subject  in  dispute^;  or  perhaps,  on  account  of 
the  fine  paid  to  the  king  upon  the  consummation  of  the 
agreement. 

Fines  have  been  generally  deemed  to  have  been  coeval 
with  the  first  rudiments  of  the  law  itself,  and  are  spoken 
of  by  01anyil%  and  Bracton',  in  the  reigns  of  Hen.  a, 
and  Hen.  3,  as  things  then  well  known  and  long  esta- 
bhshed*.  But  though  fines  are  evidently  of  very  high 
antiquity,  it  does  not  appear  certain  that  they  were  in  use 
in  thi3  country  earlier  than  the  reign  of  Stephen,  the  im« 
mediate  predecessor  of  Hen.  2^ 

This  conveyance  by  fine,  is  esteemed  an  assurance  of 
greater  security  than  a  feofiinent,  or  the  investiture  by 
livery,  for  lands  acquired  in  this  manner  being  supposed 
to  be  recovered  by  sentence  of  a  court  of  justice^  it  is 
held  to  be  of  the  same  nature  and  of  equal  force  with  the 
judgment  of  a  court  of  justice ;  and  the  possession  which 
was  formerly  delivered  by  the  sheriff,  in  pursuance  of  a 
writ  directed  to  him  for  that  purpose,  was  equivalent  to 
'  the  notoriety  of  livery  <.  It  has  also  the  constant  and 
indisputable  credit  of  a  court  of  record  to  protect  and 

*  Co.  Lit.  130.  *  3  Blaci  Com.  349;  Co. 

^  Olanv.  1.  8,  c.  3 ;  Brae.  Read.  1 ;  Plowd.  3^. 

435 ;  a  Rol.  Abr.  13.  '  See  Cm.  Fin.  lo. 

'  lib.  8,  CI.  »  Cru.  Fin.  6. 
^  lib.  5,  3. 5,  c.  28. 
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support  it,  being  enroUed  amongst  the  records  of  the  FINES, 
court,  where  it  is  preserved  by  a  public  officer,  by  which  """ 
means  it  was  not  so  liable  to  be  lost  or  deikced  as  a  diarter 
of  feoffment^,  and  being  a  record,  will  at  aU  times  prove 
itself;  this  farther  security,  moreover,  attends  it,  that  it 
not  only  transfers  the  right  of  the  vendor,  and  all  claiming 
under  him,  but  likewise  extinguishes  the  right  of  all  others 
who  omit  to  make  their  claim  in  due  time  (i). 
'  Fines  were  originaQy,  however,  invented  and  allowed  of 
for  different  purposes  than  they  are  now  applied  to ;  they  . 
being  at  first  no  more  than  a  friendly  composition  and 
determination  of  the  matters  in  debate  between  the  de- 
mandant and  tenant  jn  ihe  lord's  court ;  a  way  of  com- 
posing differences  which  was  easily  admitted  in  those  days, 
when  the  suitors  of  the  court,  who  were  judges  of  all  suits, 
were  by  these  amicable  compositions  the  sooner  dismissed 
from  their  attendance  at  the  courts  nor  did  the  lord  of  the 
manor  sufier  by  them,  ^cause  on  these  agreements,  the 
parties  litigating  paid  him  a. fine  for  his  'C09^  taumiety 
Gt  lea.ve  to .  compromise,  as  they  do  to  the  kii^  at  this 
day,  which  was  equivalent  to  the  amercements,  which 
were  paid  him  in  adversary  suits  (2). 

But  fixmi  au:  observation  of  the  peculiar  benefit  and 
security  from  fines,  and  from  the  countenance  and  en- 
^^Quragem^nt  .they  received  fiom  the  courts  of  justice,  men 
began  to  bind  themselves  Igr  covenants^  to  comanence 

^  See  Dugdi  Orig.  Jur.  93. 

(1)  Spelman  describes  a  fine  to  be  vAmniU  riius  tram* 
ferendomm  pradi&rutn  m  Curia  \Mqps  chiHum  eausamm, 
quo  nStiU  sa»cHu»  vel  aupisHuM  ad  aSenationes  et  hereditai€8 
Mabiiieodas.  Spel.  Glos.  yoc.  litus. 

(a)  In  the. timed  of  ibiet  feodal  jurisprudence,  the 
vassal  could  net.  ahsodon  a  ai^  the  court 

of  his  lord,  without  leave,  lest  the  lord  should  be  deprived 
4ot  bis  fees  and  perquisites  for  deciding  the  cause.  See 
a  Rob.  Oav«  ch.  V.  p«3i. 
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Fi]Q9«      aoliow  ud  to  cooipoie  their  diftrences  for  the  express 
'        ■  purpose  of  trawferriiig  their  laads  from  one  to  another  by 

the  jMotence  of  a  court  of  justice  \  and  tbey  were  the  more 
easily  drawn  into  thie  amicable  way,  because  it  was  not 
ttttended  with  the  usual  expenses  of  adversary  suitSi  which 
being  giDnevaHy  prosecuted  with  warmth  and  animosity,  by 
the  parties  litigating,  commonly  involYsd  ^ne  or  both 
parties  indiffieultiesi  which  such  friendly  compositicms  were 
free  from  (i)^^  and  the  j-udges,^  considering  these  agree- 
ments 1^  the  public  apts  of  the  court,  allowed  them  the 
same  aaactioa  with  their  own  judgments  ;  and  hence  they 
came  ,to  be'imfNroved  by  the  sanction  and  assistance  of  the 
Ifigislaturey^  into  common  assurances  of  the  realm. 

IL   Of  TTf  £  SEVBSAL  KlNDS  OF  FiNSS. 

Fii^BS  aire  of  four  kinds ;  tha^  i^  to  say,  (aecording  to 
ttut  style  of  our  old'  fe^  VVeteh)  i.  A  fine  mr  eonusameJk 
4^is^m€te» ^He^it  $M  4&l^,  or  s fine  nj^n  acknow* 
lodgment  of  tike  right  of  the  cottnsee,  as  iSoA  which  ht 
ka^^ofthe  gift  of  flle^oiiui^or.  d.  f%Dt^s  ^ar  c&nusanee  de 
4rok  tkmhm,  ef  fts^tpiSti  aJeknowiedgttiei^  ef  i4ght  menijfj 
without  the  circimistAiiM  6f  i,  prlsb^iig  giA  fttxA  Ae 
eoiMuieff .  .  3.  PbMHi  sw*  eoiteeMlii,  e^  fi^^s  upon  d  simple 
gMtnif.  jA^,  4.  Rnes  sUtdMe,  grim  ititendef ;  by  iASAf 
M^  Ai'  iA^tr^dgih^nt  6f  A<^  rtgfiif  iM  ffk,  HotiieflfiHg 
is  render^  B^cliT  to  ft e  cbnusoi^.  - 
Fine  iur  dmm-  1 .  Of  a  fine  sur  cQfiusanc^  d&  drcii  cofne  ceo,  Sfc.  The 
erne  ceo,  fc.    fii^e  come  ceo,  tie  is  most  comlnonly  used  of  any,  being 

the  Best  and  surest  kind  df  fine  for  a  p\iirchi£S6f ;  fofChS^lry 


.  (i)  Fhiefrwur^  not  only  thought  usefhl  to  private  or 
particular  persons^  but  buc&  as  estafoUsh  tfte  pnMe  peaee 
oiF  the  kingdoRir ;  toA  Spehnan  sa^^  linu'  kipusmodi 
masdmeplame^  pnd  puffier  iettittimm'  mdgm/kmimm,  nos 
M^m  ad  M0iim»ida$' ttam^eihna  ttd  mifodndrndai  Bkt 
fnaxime  vMhM  ;  idmqwi  ok  e0^^$miw  tmvrum  UmMm 
eacra  anchara  cuUa  et  admrata.    S|^dtti«  Gtoss.  verb^  Jmii* 
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the  deforeianti  in  order  to  keep  his  GavantBlr  widi  the       FHKBl 
phdntiflfil  of  conveying  to  hrai  the  hadbi  in  qlKstion,  m^i  ad  """  '' 

die  same  time  to  an)id  the  Ibnaality  of  al^  actuid  feeffios^ 
and  livery,  acknowledges  in  conrt  a  feomwr  feofflnsnty.  or. 
gilb  in  possession,  to  have  beea  made  by  htm  to  the 
plaintiff. 

This  fine  is  therefore  sometimei^  said  to  be  a  ftoffiosHft  of 
record* ;  the  Uvery,  tbns  acknoivledged  in  r^oeid,  bemg* 
e^ivaknt  to  an  actaod  livery :  bo  that  tkia  assvmaM  ie^ 
rather  a  confessieii  of  a  fiMmer  conveyttnce,  than  a  een-^ 
veyance  now  originaUy  made }  for  the  diibfciant  or  eoiMH 
sor  acknowledges  the  right  to  bo  in  tisa  plaintiff  or 
ci>D)U8ee  as  that  which  he  has  as  thepioper  ^ft  of  humstf 
the  conMBor^  And  it  is  to  be  observed^  ttsat  this  fine' 
and  thatifeifrosf  tmtum,  convey  a  fee^simpleto  the  oeaiasfee 
without  wordsi  of  inkmtance ;  for  when  the  cMwiiser  ac-^ 
knowledges  the  land  tor  be  the  rig^  of  the  osftsaee^  it  iw 
repugnant  and  contradictory  to  his  owa  acdusoirfedgmeii^ 
to  claim  any  rigk*  or  interest  m  the  land  iooi  rersrsicm  Of 
rcmnindsr ;.  besides,  in  every  judgment^  a  fiwHUipIe  waa 
recoiBered,  and  the  comisanee  eommg  iof  Ken  ef  the  jvrilg^ 
ment,  must  necessariijr  import  as  maeh,  anlessy  indeed,  it 
is  igpuiified  by  other  exyceas  acknoividedgaiiMts  4t  ^bm 
pasties,  in;  whieh  case  iiwAl  pass  no  giealer  estate^  Aon 
is  there  expressed.  If,  therefofe,  the  Kiiiftsitioti  be  esf-* 
peesolf  to  the  connsee  snid  the  heirs  of  his'bedy,^  the  toe 
passes  dalyaa  eslate^teilj  fbr it  would  be abeMd ta give 
more  against  so  selemn  a  dMbration  Of  the  partiee*,  and 
the  preceding  gift  of  the  oevmsor  msy  as  weH  haye  been 
in  tsii  or  Ibr  Kfe^,  as  iiy  fee. 

"^e  form  of  the  fine  cemeee^k  ihis>i  ^atidthe'  agiee*' 
ment  is  stichy  to  wi^  that  tite.aferesaid  A»  (the  cexmsoi) 
has  acknowledged  the  aforesaid  messuages^  8tc.  to  b6  the 


*  Co.  lit.  ao>  b ;  bnt  see        *  Co.  Reading,  4;  1  Salk. 
Hunt  V.  Bourne,  1  Salk.  340:    340. 
k  2  Bla6.C0m.352. 
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TINES,      right  of  him  the  said  B.  (the  connsee)  as  those  which  the 
"""*"        ^   said  JB,  hath  of  the  gift  of  the  saidiA.  and  those  he  hath 
remised  and  quit-claimed .  from  him  the  said  A.  and  his 
heics  to  the  aforesaid  B.  and  his  heirs  for  ever/' 

Upon  this  species  of  fine,  when  it  passes  a  fee,  the 
conusor  cannot  reserve  a  rent,  because  the  conusance 
supposing  a  precedent  gift,  he  cannot  chaise  the  inherit- 
ance  which  he  has  given  entirely  away ;  for  the  reddettdmn 
comes  too  late  when  the  fine  has  already  acknowledged  aa 
absdute  precedent  gift,  without  any  such  reservation". 
But  if  the  conusance  be  only  of  an  estate  for  life,  the 
conusor,  may  reserve  a  rent,  because  not  having  acknow* 
lodged  the  entire  and  absolute  property  to  be  in  the 
oonusee,  there  is  suo  repugnancy  in  reserving  a  rent  oat  of 
it ;  and  he  may  reserve  a  clause  of  distress ;  for  that  is  a 
remedy  the  law  gives  for  the  recovery  of  all  rent-serncesi 
which  this  must  be,  being  incident  to  the  reversion*. 

Thus  whore  A.  made  a  lease  for  life,  and  afterwards 
granted  the  reversion  by  fine  to  J3.  for  life,  the  remainder 
in  tail,  in  a  qidd  juris,  danuU  against  the  lessee,  he  woaM 
have  surrendered  to  the  conusee,  reserving  a  rent  during 
his  life,  but  the  Court  reftued  it ;  for  had  this  surrender, 
with  the  reservation  of  the  rent,  been  admitted,  it  might 
have  happened,  that  the  rent  would  not  continue  accoBding 
to  the  limitation  of  the  fine ;  for  if  the.  grantee  of  the  re- 
version  died  before  the  tenant  for  life,  the  remainder-man 
in  tail  would  hold  the  land  discharged;  and  the.tenantfiv 
life  conld  not  enjoy  the. rent  as  long  as  the  fine  gave  it ; 
.  l:iut  if  in  this  case  the  lessee  had  surrendered  to  the  gr^ 
for  his  own  life,  with  a  reservatipn  of  a  rent^  this  mij^t 
have  been admijfcted,  for  this  is  no  absolute  surrender;  and 
each  party  may  enjoy  what  the  fine  gave  him,  according 
to  the  several  limitations  thereof^. 


f  Bro.  tit.  Fines,  30 ;  2        "  C!o.  Reading,  ^ ;  2  RoL 
RoL  Abr.  18.  Abr.  18. 

^  Co.  Beading,  5. 
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It  18  likewise  observable,  upcm  this  fine^  that  it  caimot  be  fINEB. 
levied  to  two  persons  and  their  heirs,  unless  where  the 
land  is  gavelkind,  and  belongs  to  all  the  sons';  for 
the  end  of  fines  being  not  only  to  settle  the  possession 
of  the  land  for  the  present,  but  for  ever,  the  admit- 
tance of  such  a  fine  would  not  answer  this  purpose ;  for 
besides  the  uncertainty  as  to  which  of  the  conusees  may 
survive  and  enjoy  the  land,  the  'fine  itself  cannot  operate 
according  to  the  limitation ;  for  the  survivor,  by  the  privi- 
lege of  joint^tenancy,  will  enjoy  the  whole,  and  foir  ever 
exclude  the  heirs  of  the  odier  conusee ;  the  fine  being* 
moreover,  equivalent  to  a  judgment/ it  must  decide  and 
settle  the  ri^t  of  the  fee  (i).  Nor,  unless  in  a  like  case, 
ougpht  a  warranty  to  be  aUowed  in  a  fine  firom  two  persons 
and  their  heirs  ^.  For  the  isame  reason  the  Judges  will 
noty  or  at  least  ought  not,  to  admit  of  a  fine « upon  condi- 
iion,  because  such  a  fine  does  not  positively  determine 
and  settle  the  right  of  the  fee,  it  being  uncertain  whether 
the  conusee  will  enjoy  the  land  according  to  the  fine, 
since  that  depends  upon  the  performance  or  non-per- 
formance of  the  condition;  if,  however,  such  fines  be 
admitted  by  llie  Judges,  they  are  valid  and  shall  stand,  the 
rule,  quod  fieri  npn  debet,  factum  valet;  obtaining  in  thie 
case ;  because  fines  being  made  upon  the  'ixpress  &gree-> 
ment  and  admowledgment  of  the  parties,  it  were  to  trifle 
with  the  authority  of  the  King^s  Courts,  which  ought  ever 
to  be  preserved  sacred,  to  suffer  either  painty  to  recede 
from  his  contract,  after  his  final  composition  admow-* 
ledged  on  record,  and  received  in  the  most  solemn  manner 
by  the  sanction  and  judgment  of  a  court  of  justice'. 

'  Rob.  Gav.  132.  2R0I.  Abr.  18;    Bro.  tit.    . 

^  Co.  Read.  3;  Rob.  Gav.  iPines,  5;  Co.  Reading,  5; 

13a.  4Reev.  336;  la  Co.  i9£:; 

'  5 Co.  38,  b ;  Tye^s  case;  Plow.  34. 

; '    f 

(1)  But  a  fine  of  lands  may  be  granted  to  two  and  the 
heirs  of  one  of  them,  because  in  Sub  case  all  things  will 
continue  as  the  fine  has  settled  them.    Bro.  tit.  Ffaies,  65. 
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mnSB.  s.   A  fine  skt  c^muttnce  de  dnrit  tantum,  or  Qpon  ac- 

'■  kBLQwledgittWit  0(  the  right  merely^  without  the  dFcuiii* 

•tance  of  a  preceding  gift  from  the  coiuiaor^  is  comnMiily 
;itfled  to  paA8  a  reversionary  interest  which  is  in  the  comi- 
sor;  for  of  s«eh  reremion^  there  caa  be  no  feoffment,  or 
donation  with  livery  eoppoaed ;  as  the  possesaion  daiing 
tbe  f^tftieular  estate. bdongs  to  a  third  person',  his 
worded  in  this  manner :  '*  that  the  corosor  acknowledges 
file  right  to  be  in  the  coniisee ;  and  granta  for  himfleif 
and  his  btirs,  that  the  reversion*  after  the  particular  estate 
detarminesi  shall  go  to  the  conuaee  ^" 

This  seems  to  he  the  most  ancient  species  of  fine,  for 
'  the  conuaanoe  being  in  the  place  of  the  judgment^  wfaioh 
was  always  esecntory  in  adversary  suits,  the  demsodant 
WES  obliged  to  follow  the  ndes  of  the  law,  and  sue  oat 
execution ;  but  in  time,  when-  fines  became  the  common 
way  of  conveying  lands,  die  purchaser,  to  prevent  the 
tioiiUie  of  sning  out  execution,  had  srisin  given  him  hj 
ttvary  in  Hie  country,  and  for  his  further  assjiranes  obligsd 
•the  veador,  by  covenant,  to  levy  a  fine ;  and  thusthe  fine 
mr^emmsanee  dt  droit  come  cso,  4^*  came  in  use,  which 
anpposes  a  precedent  gift,  by  wfajcb  the  oonusee  was  pat 
iaSao  possftssion,  and  oonseqnent^y  there  needed  no  execo- 
tifm  of  what  ta  had  already. 

l%ia  fine  may  also  be  used  by  a  tenant  fi>r  life  in  eidar 
to  makea  surrendar  of  his  life  eataile  to  die  reatnandep-ttin 
or  revecsioneiv  in  whidi  case  it  is  called  a  fiate  far  nf^ 
^vadsr*.  The  focsa  is,  however,  the  same  soi  tibe  oommoa 
fine  m"  twmiewc  dt  imt  tamtwm,  imtf  that  the  daase  of 
warranty  is  omitted. 

Thus>  if  there  be  lessee  for  life,  the  remainder  for  U^f 
.end  die  lessee  levy  a  fine  mir  ammami  de  draii  ioMtwnk  to 
him  in  remainder,  this  enures  by  way  of  surrender,  be- 
cause by  this  fine  he  only  acknowledges  all  die  right  he 


*  Moor,  6^9* 
'  West.  Symb.  2. 


See  Shqp.  Prac,  Couai 
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has  m  the  land  to  bdoiig  to  him  iir  Mmainder ;  but  if  the  fines. 
lessee  had  levied  a  fine  sur  eomts^Hce  4e  droit  come  eeo,  tfe.  ' 
to  him  in  remaityler^  it  had' been  it  fc^Rure  of  both  their 
estates,  and  he  in  reveision  might  enter  immediately ;  and 
the  reasiDn  of  the  differenee  is  tliis,  Uie  fine  mreonutance 
de  droit  came  teo,  S^c.  alwa3rd  grasps  a  fee-sitnple,  ivkich 
passes  by  the  precedent  gift  as  the  fine  supposes ;  but  the 
fine  sur  comuanee  de  droit  tuntum  only  eoaweyn  all  his  right, 
which  is  intended  all  ^e  can  lawfully  pass  away*. 

3*  Of  a  five  mr  concessit.  This  fine  is  where  the  conusor^ 
in  order  to  make  an  end  of  disputes,  though  he  acknow^ 
ledges  no  precedent  right,  yet  *  grants  to  the  conusee  an 
estate  de  novo,  usually  for  life  or  yeiars,  by  way  of  supposed 
composition.  And  this  may  be  done,  reaendng  a  rent,  or 
the  Uke ;  for  it  operates  as  a  new  grant^^. 

'Hiis  species  of  fine  runs  tiius :  ''  and  the  agreement  is 
such,  to  wit,  that  the  aforesaid  A.  has  granted  to  the  said 
J3.  the  aforesaid  tenements,  &c.  to  hold,  &c.*'' 

4^  Of  tb^  fine  sur  dohe,gran!t  et  render.  A  fine  sur  dm^ 
grmtt  et  render,  n  a  double  fine,  comprehending  the  fine 
sur  conusance  de  droit  come  ceo,  ^c.  and  the  fine  sur  eon* 
cessitj  end  may  be  seed  to  create  particular  lnnitatk>ns  of 
estate;  whereas  the  fine  sur  conuMmc$  de  droit  tome  ceo,  tfc^ 
eoaTeyiB  nothing  but  an  absolute  estate,  either  of  inherit- 
ance or  at  least  of  freehold*.  In  the  fine  sur  done,  the 
eoavsee,  after  the.  right  is  acknowledged  to  be  in  him, 
grants  back  ag«n,  or  renders  to  the  conusor,  or  perhaps 
to  a  stranger^  either  the  land  itself,  or  some  rent^  common 
or  other  thing^  aoit  of  it,  or  some  other  estate  in  die  pre- 


TluiB,  where  C.  was  seised  in  ff^e  as  heir  of  the  pait  of 
the  mother,  and  he  and  hie  wife  levied  a  fine  to  A.  imhI  B^ 
with  warranty,  and  A.  uid  B.  by  the  same  fine  granted 

*  Co.  Read.  5.  •  Salk.  340, 

y  West.  Sym.'s.  *  >  Shep.PracCouns.  C2, 

*  Shep.  Prac.  Couns.  c.  2,    s.  3. 
8.  3-  - 
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flH&f  ud  rendered  to  the  huibaad  and  wife  in  tail,  remainder  to 
——'^-  ^e  heirs x>f  the  husband;  tbovgh  it  was  urged,  that  the 
I  seisin  of  the  conusee  was  fictitious,  aiid  that  nothing  was 

allowed  hy  the  fine,  yet  resoWed^  that  the  conusee  was 
more  than  a  bare  instrument,  and  that  the  estate  was  once 
in  Um;  and  that  the  fine  and  render  is  a  ccmTeyance 
at  common  law,  and  the  render  makes  the  conusor  a 
new  purchaser,  as  much  as  a  feofiinent  and  te-ei^offiQaent. 
at  cominon  law^*  -But,  in  general,  as  has  been  before 
observed,  the  first  species  of  fine  sur.  €0muatmce  de  dmi 
come  ceOf  8^c»  is  the  most  used,  as  it  conyeys  a  dean  and 
absolute  fireehold,  and  glires  the  conusfe  a  seisin  in  law 
without  any  act^al  livery'.         . 

The  form  of  the  fine  is  thus ;  tiz.  first  the  cAmm,  as  in  the 
fine  mr  comuancede  droit  come  ceo,  i^c.  *^  and  the  agree- 
ment  is  such,  to  wit,  that  the  aforesaid  A.  hath  ac^ow* 
kdged  the  aforesaid  messuages.  Sec.  to  be  the  right  of  him 
the  said  B.  as  those  which  the  said  JB.  hath  of  the  gifi^ 
the  said  A.  and  those  he  hath  remised  and  quit^daimed 
from  hunself  the  said  A.  and  his  heirs  for  eyer;''  and  then 
fi>]lows  the  clause  of  gnm^  (md  render,  **  and  for  this  ac- 
kilowledgment^  &6.  the  said  JB.  hath  granted  to  the  said  i. 
^e  aforesaid  ioacfssuages,  &c.  .and  this  he  has  rendered  to 
him  to  hold  the  said  messuages,  &c.  to  the  said  A.  and  the 
heirs  of  bis  body/^  or  the  like  •-       .  . 

With  respect  to  this  species  of  fine,  it  u»  to>  be  pbaerred 
that  the  render  must  be  of .  the  sam§  lands  which  .are  de- 
,  mandedinthe  qriginfid  writ, .  or  orsomething. issuing  oat 
.  of  such  lands,  and  to  some  person  named  in  the  wri% 
because  the  Court  <£an  determine  the  right  of  the  parties 
with  respcQt.to  that,  only  about  which  they  an  cont^ndmg, 
namely,  that  which  is  mentioned  in  the  original  writ^ 

This  fine  being  duefly  used  to  create  particular  limits- 


«  Price  y.  Longford,  Salk.        •  Shep.  Prac.  Couns,  c.  a, 

337>pJ-»-  s.  2. 

*  2  Blac.  Com.  352.  '  Co,  Kead«  6,  1 1 ;  a  RoL 

Abr.  15,  16. 


tions  of  estates,  is  considered  more  in  the  nature  of  a  private       FINES. 

conveyance  or  deed  between  the  parties  than  as  a  judg-  "* 

ment  given  in  an  adversary  suit,  and  receives  therefore  a 

more  liberal  construction  than  other  fines,  and  need  not 

have  such  a  precise  form  as  other  judgments^. 
Fines  are  moreover  distinguished  into  single  or  double  Single  and 

fines  ;  fines  at  common  law,  and  fines  by  statute ;  and  fines 

executory  and  executed. 

A  fine  is  said  to  be  single  where  an  estate  is  gTanted 
by  the  conusor  to  the  conusee  without  any  thing  beihg 
rendered  back  by  the  conusee  to  the  conus6r'*.  But 
when  either  the  land  itself,  or  some  iestate  therein,  or  some, 
rent,  common  or  other  thing  out  of  the  land,  is  rendered 
back  to  the  conusor,  it  is  called  a  double  fine.  This  is  the 
case  of  fines  hmited  in  pursuance  of  marriage  settlements 
to  the  use  of  the  conusor  for  life,  remainder  to  the  wife 
for  life,  &c.  or  reserving  a  rent  thereout  to  her  for  life  by 
way  of  jointure ;  and  these  remainders  may  be  to  strangers 
not  named  in  the  writ  of  covenant  ^ 

Fines  at  common  law  are  those  which  are  levied  after 
the  manlier  in  which  fines  were  levied  before  the  statute  o£ 
4  Hen*  7,  upon  which  no  proclamation  was  pade,  and 
which  are  still  sometimes  levied  where  its  end  is  merely  to 
extinguish  the  right  of  the  conusor  without  affecting 
ulterior  limitations,  estates  or  interests.  Statute  fines  are 
those  which  are  levied  with  proclamations,  as  required  in 
4  Hen.  7,  c.  24,  whichy  on  account  of  their  greater  force 
and  efficacy  in  barring  the  rights  as  well  of  parties  and 
privies  as  strangers  to  the  fine,  are  now  in  the  most  general 
use ;  indeed  every  fine  is,  in  pleading,  presumed  to  be  of 
this  kind  till  it  be  shown  to  be  otherwise*^. 

Fines,  moreover,  whether  single  of  double,  or  with  6r  Fmei  executory 
without  proclamations,  are  either  executed  or  executory. 

^  See    5  Co.    3;    Shep.        *  Ibid. 
Touch.  74.  ^  Ibid. ;  2  Croke,  692. 

^  Shep.  Prac.  Couns.  c.  2y 
«.  3- 
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Ff^iES.       A  fine  executed  is  that  which,  from  the  force  of  its  opeia- 
'^       ""^  tion,  gives  an  immediate  legal  possession  to'the  conusee,  so 
that  he  needs  no  writ  of  habere  facias  seisinam  or  other 
means  to  execute  it ;  of  this  sort  is  the  fine  9ur  cormnntit 
de  droit  came  ceo  que  il  ad  de  son  done,  because  this  fijie,  as 
the  form  of  it  imports^  always  supposes  a  precedent  feoff- 
ment or  gift  of  the  thing  of  which  the  fine  is  levied,  and 
which  the  intent  of  the  fine  is  only  to  corroborate,  confinn 
or  strengthen;  of  the  same  kind  also  are  fines  sur  rekate, 
$ur  confirmation,  or  sur  surrender,  and  for  the  san^  reason^ 
An  executoiy  fine  is  that  which  transfers  no  legal  posses- 
sion,  nor  vests  any  estate  in  the  conusee  till  executed  by 
entry  or  action ;  of  this  sort  is  the  fine  sur  conusance  de 
droit  tantum,  vnhere  the  conusee  has  no  fireehold  in  him  at 
the  time,  and  so  of  a  fine  sur  concessit,  or  sur  donegranlt 
et  render  (at  least  as  far  as  concerns  the  render)  all  which 
fines,  unless  made  to  those  yiho  are  in  possession  of  the 
land  at  the  time,  require  an  actual  entry,  or  writ  of  seisin, 
as  the  case  may  be,  by  the  conusee,  in  order  to  obtain 
possession.    If,  however,  the  conusee  be  in  actual  pos- 
session of  the  thing  of  which  such  executpry  fine  is  levied, 
then  no  writ  of  execution  is  requisite  to  put  him  in  posses- 
sion, as  the  fine  will  in  such  case  enure  by  way  Of  extin- 
guishment of  the  right  of  the  conusor  without  aflfectii^ 
the  estate  or  right  of  the  conusee"^, 

III.  Of  the  several  Pabts  of  a  Fine,  and  theie 

RESPECTIVE  Operations. 

The  parts  of  which  a  fine,  as  it  is  required  to  be  levied 
since  the  statute  de  mode  levandi  fines^,  is  compoaed,  are, 
1.  The  original  writ :  a.  The  Ucentia  concordamU :  3.  The 
concord  itself:  4.  The  note  or  abstract ;  and  5.  The  foot 
or  conclusion. 

'  8hep.  Prac.  Coung.  c.  2,  "^  Shep.  Prac.  Ckrans.  c  s, 
^•3;  3C0.6I8.  Si  3. 

*  18  Ed.  1,  Stat.  4. 


A  fine,  we  hare  seen,  was  in  its  original^  (bunded  on  tA       tists, 

actual  suit  commenced  at  law  for  the  recovery  of  lands  or 

other  hereditaments ;  it  U  thus  managed;  the  party  to 

whom  the  land  is  to  be  conveyed  or  assured,  ccmmienceft 

an  action  or  suit  at  law  against  the  other ;  generally  an 

action  of  covenant,  by  suing  out  a  writ,  or  pracipe,  called 

a  writ  of  covenant,  the  foundation  of  which  is  a  supposed 

agreement  or  covenant,  that  the  one  shall  convey  the  land^ 

to  the  other,  on  the  breach  of  which  agreement  the  action 

is  brought.    On  this  writ  there  is  dae  to  the  king,  by 

ancient  prerogative,  a  primer  fine,  or  a  noble  for  every  five 

marks  of  land  sued  for  y  that  is,  one«tenth  of  the  annual 

value*. 

The  first  part  of  a  fine,  therefore,  is  the  original  writ, 

without  which  the  fine  is  erroneous,  and  may  be  reversed 

for  error^  this  being  absolutely  necessary  to  bring  the  parties 

Within  the  jurisdiction  of  the  courts* ;  and  though  the  ori^ 

ginal  is  generally  a  writ  of  covenant,  yet  fines  may  be  taken 

on  all  writs  in  which  lands  are  demanded,  or  are  to  be 

charged,  or  which  in  any  manner  relate  to  them,  ^or  the 

law  having  prbvided  different  remedies  for  the  several 

grievances  of  the  subject,  it  was  but  reasonable  in  the 

judges  to  allow  of  these  compositions,  whatever  method 

the  injured  person  took  to  recover  his  right ;  and  therefore* 

a  fine  may  be  levied  oh  a  writ  of  right  close,  a  writ  of 

mesne,  of  warrantia  charta,  or  de  consuetudinibus  et  mr^ 

vitiis,  a  writ  of  right  of  advowson,  or  in  any  other  real 

action  ^  ;  though  not  in  an  original  in  a  personal  action ; 

and  the  coxnmon  writ  of  covenant,  on  which  a  fine  is 

levied,  is  not  a  personal  but  a  red  action ;  for  though  it 

is  to  have  damages  for  breach  of  covenant,  as  in  personal 

actions,  yet  it  is  to  have  aii  execution  and  performance  of 

the  covenants'.    The  practice,  however,  now  is  for  the 

•  2  Inst.  11-  ^  Finch.  Law, 278;  Booth,  ' 

F  Co.    Reading,    3,    10;    247;  Mad.  15.- 
Plow.  392;  2R0I.  Abr.  14;        '  Salk.  340,  resolved  per 
2  Inst.  610;  5  Co.  38;  Curiam. 
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FINIS.  conusor  to  make  the  conusance,  and  acknowledge  the  fine, 
"""■""""""""^  beford  any  original  sued  out ;  and  this  has  so  far  obtained, 
that  the  Judges  have  permitted  such  fines  to  stand,- though 
the  conusor  died  before  the  writ  of  covenant  was  taken 
out ;  but  in  these  cases  the  originals  were  sued  out,  and. 
made  returnable,  as  of  a  term  preceding  the  conusance,  for 
they  are  still  necessary  to  make  the  fine  a  perfect  and 
complete  conveyance,  though  for  the  greater  expedition 
they  have  allowed  of  this  variation  from  the  ancient  course' ; 
and  so  notwithstanding  the  action  is  now  become  a  ficti- 
tious proceeding  only,  'yet  the  proper  forms  and  other 
requisites  in  a  real  action  for  the  recovery  of  lands  mut 
be  adhered  to  (i). 

If,  therefore,  in  a  toarrahtia  ekarta  against  B.  to  warrant 
one  acre,  he  levies  a  fine  of  that  acre  and  another,  the  fine 
operates  to  coavey  only  his  right  in  that  acre  which  he  was 
called  to  defend,-  for  the  other  was  not  mentioned  in  the 

•  Farmer's  case^  Hob.  330 ;  2  Vent.  47. 


(i)  The  Judges  will  in  some  cases,  however,  allow  o( 
amendments  to  h,e  made  when  any  error  has  happened  by 
mistake  or  accident,  as  where  the  writ  of  covenant  was 
dated  on  a  day  subsequent  to  the  day  of  retumi  See  Gage's 
case,  5  Rep.  45,  b ;  andSirWm.  Blackstone's  observations 
in  Lindsay  v.  Grayy  2  Blac.  Rep.  1013  ;  but  see  also  Pen- 
broke  v.  Jeffhys,  1  Salk.  52 ;  Ca.  T.  Talb.  59,  where  it  was 
held  by  the  Judges  that  the  writ  of  covenant  bang  an 
original  writ,  was  not  amendable  either  by  the  common  law 
or  by  statute,  and  that  Gage's  case  was  misreported  and 
not  law.  So  it  will  permit  amendments  to  be  made  m  the 
entry  of  the  king's  saver,  or  ef  the  proclamations,  or  in  the 
description  of  the  lands ;  see  post,  and  Cm.  145.  Bat 
where  a  fine  was,  by  mistake,  recorded  of  a  wrong  term, 
the  court  would  not  suffer  it  to  be  altered  and  recorded  of 
another  term ;  for,  per  Cur.  this  would  be  not  to  amend  a 
fine,  but  to  make  a  new  one ;  Heath  v.  Wilmot,  2  Black. 
Rep.  778.  Nor  will  the  court  aUow  of  a  change  to  be  made 
in  the  christian  name  of  any  of  the  parties ;  Dixtm  v. 
hawson^  2  Black..  Rep.  816. 
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original'.  So,  if  a  writ  of  covenant  be  brought  de  terns  JINES. 
(or  arable  land,)  and  the  defendant  make  conusance  of  "^ 
pasture,  meadow  or  wood,  this  fine  is  not  good,  nor  i  con^ 
tra-^  for  these  being  of  a  (Afferent  nature  from  ploughed 
land,  (which  terra  properly  impUes,)'  are  not  contained  in 
the  writ^  and  consequently  there  does  not  appear  to  the 
court  any  contention  about  them". 

And  so,  if  the  conusance  be  of  the  manor  of  Dale,  £he 
conusee  cannot  make  a  render  of  the  manor  of  Sale ;  or  if 
the  conusance  be  of  the  third  part,  the  render  cannot 
be  of  the  whole ;  because  the  court  can  determine  the 
right  only  of  that  about  which  the  parties  contend,  and 
which  die  conusee  demanded  in  his  original ;  but  if  the 
conusor  acknowledges  all  his  right,  8cc.  to  the  demandant, 
for  which  conusance  he  grants  and  renders  the  land  to  £he 
conusor  for  life  ;  or  if  he  grant  a  common  in  the  land,  or 
so  many  loads  of  wood  off  the  land,  this  is  a  good  fine; 
because  the  determination  is  wholly  concerning  the  thing 
in  dispute,  one  party  taking  the  property,  and  the  other 
a  profit  arising  out  of  it,  all  which  is  comprehended  in  the 
original  writ*. 

So  if  the  grant  and  render  be  of  a  rent  de  novo,  this 
will  be  good;  because  the  rent  issuing  out  of  the  land  is 
implied  in  a  demand  of«the  land ;  and,  consequently,  the 
4U>ncord  and  agreement  of  the  parties  is  received  and 
allowed  for  that  only  which  ^was  in  litigation^.  And  so, 
if  the  writ  of  covenant  be  of  land,  he  may  grant  the  rever- 
sion*. 

And  as  nothing  can  pass  by  the  fine  but  what  is  ex- 
pressed or  implied  in  the  covenant,  so  no  one  can  take 
an  immediate  estate  by  it  who  is  not  mentioned  in  the^'rit 
of  coTcnant,  because  none  can  have  any  benefit  from  the 
judgment  of  the  court  who  is  not  judicially  before  it,  and 

*  Co.  Reading,  lo ;  2R0I.        *  2  Rol.  Abr.  15, 16. 
Abr.  16.  ^2  Rol.  Abr.    15;    Oo, 

■  2lnst.5i4;Co.Lit4,a;    Reading,  11;  2  Inst.  514, 
2  Rol.  Abr.  16.  •  2  Rol.  Abr.  16. 

^  B  3 
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sues  for  it.    A  grant  and  render  may^  however,  be.  made  to 
a  8tranger«in  remainder,  because  the  render  being  only  a 
consideration  for  the  conusance,  a  remainder  limited  to 
a  stranger  may  be  as  much  a  consideration  to  the  conu*' 
sor,  as  if  the  whole  estate   had  bo^n  given  to  himBelf ; 
but  there  must  be  an  immediate  estate  given  back  to  the 
conusor,  because  the  render  ex  vi  termini  implies  that  it 
must  return  to  him*.    A|id  so  if  a  pra^ipe  be  brouglit 
against  a  tenant  for  life,  and  upon  his  default  the  rever* 
sioner  is  received^  he  may  levy  a  fine  of  his  reversion  to 
the  demandant,  although  he  is  not  named  in  the  original 
writ  ^.    So  likewise,  if  a  fine  be  levied  by  a  vouchee  to  the 
demandant,  or  by  a  demandant  to  the  vouchee,  it  wiU  be 
good,  although  a  fine  levied  by  a  vouchee  to  a  stranger 
would  be  void  ^.  And  the  reason  is,  that  a  reversioner  an4 
a  vouchee  are  allowed  by  the  court  to  come  in  the  place 
of  the  tenant  against  whom  the  pracipe  vras  originaUy 
brought,  and  having  thus  become  parties  to  the  soil, 
they  are  bound  by  the  judgment  as  much  as  if  they  had 
been  named  in- the  writ'. 

Again,  if  the  lands  be  situated  in  different  coimties^  se^ 
veral  writs  of  covenants  must  be  brought  against  the 
conusor  as  in  other  real  actions ;  but  they  may  be  aO 
comprised  in  the  same  fine  *. 

Tlie  suit  being  thus  commenced,  then  follows  the  UcenHa 
concordandi,  or  leave  to  compromise  the  suit.  For,  as  soop 
as  the  action  is  brought,  the  defendant,  knowing  himself 
to  b^  in  the  wrong,  is  supposed  to  make  overtures  of  peace 
and  accommodation  to  the  plaintiff;  who,  accepting  them» 
but  having,  upon  suing  out  the  writ,  given  pledges  to  pro- 
secute his  suit,  which  he  endangers  if  he  now  deserts  it 

*  Co.  Reading,  8 ;  o^Inst.    Rol.  Abr.   13;    Bro.  lOiJ 
514;   Bro.  tit.  Fines,  ill.    2  Inst.  514. 
'   But  if  a  writ  of  covenant  be  >     *•  Co.  Read.  11. 
brought    arainst   JS,    who 
vouches,   C.     the   vouchee 
?9iay  make-  conusance ;    2 


'  3  Co.  29,  b. 

*  Cm.  37. 


Dyer,  227;  2  Inst.  511 
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without  license,  he  therefore  applies  to  the  court  for  leate  fines. 
to  make  the  matter  up.  This  leave  is  lieadily  granted,  but  — — — — 
for  it  there  is  also  another  fine  due  to  the  king  by  his  pre- 
rogative, which  is  an  anciept  revenue  of  the  crown,  and  is 
called  the  king's  silver,  or  sometimes  the  post  fine,  with 
respect  to  the  primer  fine  before-mentioned ;  and  is^as  much 
as  the  primer  -fine,  and  half  as  much  more,  or  ten  shillings 
for  every  five  marks  of  land ;  that  is,  three  twentieths  of 
.the  supposed  annual  value  ^ 

When  the  parties  are  judicially  beforie  the  court  by  orir- 
ginal,  the  counsel  for  the  conusee  appears  with  ihepradpe 
and  concord,  which  is  in  nature  of  a  declaration,  setting 
forth  the  conusance  which  ought  to  be  made  by  the  tenant 
in  the  writ,  after  his  appearance  is  recorded^ ;  then  follows 
his  conusance,  which  is  no  more  than  an  acknowledgment, 
that  the  manor,  or  other  lands,  &c.  contained  in  the  writ,  be- 
long of  right  to  the  demandant,  as  land  which  he  hath  of 
the  gift  of  the  tenant,  with  a  general  release  and  warranty 
to  the  conusee  and  his  heirs.  When  this  conusance  was 
taken,  they  went  originally  to  the  treasury,  but  now^by  the 
£Hen.4i  0.14,  they  stop  wiUi  the  custoi  brevium,  who 
records  it;  that  statute  providing,  thiat  all  the  parts  of  the 
fineishall  remain  in  the  safe  custody  of  the  chief  clerk  of 
the  C.  B.  before  the  chirographer  has  them  out  of  court-; 
the  design  of  the  act  being  thereby  to  prevent  the  incon- 
venience which  frequently  happened  by  the  embezzlement 
of  fines,  when  they  laid  only  in  the  hands  of  the  treasurer 
and  chirographer,  either  by  their  connivance  or  negligence  ^^ 

This  fine,  viz.  the  king's  silver,  is  entered  on  the  writ  of 
covenant,  and  gives  it  the  force  and  effect  of  a  fine,  and  is 
granted  to  the  king  pro  Kcentia  concordandi,  or  congi 
€Paccorder,  in  compensation  of  the  amercements  and  other 
fines  which  became  due  on  judgments  and  nonsuits  in 

'  fiCo.  39;  ainst.  511.  ^  5Hen.  4,  c.  14;  5C0* 

«  Co.  Reading,  ^.        *        39>h ;  2  Sid.  55. 

E  1  4 
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FINES.        adverse  6uits^(i);  this  is  always  paid  by  him  who  takes 

""'  '   the  fee-simple  by  the  fine,  and  on  the  entry  of  it  on  the 

covenant,  the  sum  given  is  expressed,  together  with  the 

plea,  and  between  whom,  with  mention  of  the  land  for 

which  it  is  given  (2). 

From  the  entry  of  this  the  fine  is  obligatory,  and  begins 
to  operate ;  and  thenceforth  the  fine  shall  stand,  though 
either  party  die  before  the  other  parts  are  recorded  (3). 
And  though  the  conusor  be  an  infant,  the  court  cannot 
stay  the  passing  of  the  fine :  all  they  can  do  in  such  case 
is,  to  assign  the  infant  a  guardian,  with  iastructions  to 
bring  a  writ  of  error  to  reverse  it*^. 

But  if  the  conusor  dies  before  th^  king's  silver  be  en- 
tered *,  the  fine  is  voidable,  and  may  be  reversed  by  writ 
of  error;  because  this  being  given  pro  Hcentia  concordandif 
tile  agreement  of  the  parties  is  not  to  be  admitted  as  the 
judgment  of  the  court  till  it  be  paid  and  entered,  and  con- 
sequently, if  the  conusor  dies  before  that  be  done,  the  fine 
is  erroneous,  as  a  judgment  given  in  an  adversary  suit  after 

*  2  Inst.  511 ;  5  Co.  39.  *  3  Mod.  140, 

^  Ibid.;  Dyer,  220  ;PeWy's 
case,  1  Freem.  78. 


(1)  Formerly  the  post  fine,  or  king's  silver,  was  paid  at 
the  king's  silver-office;  but  it  is  now  paid  at  the  alienation- 
office,  by  the  stat.  32  Geo.  2.  c.  14. 

(2)  And  if  any  paistake  be  made  in  the  entry  of  the 
king's  silver,  the  court  will  allow  it  to  be  amended.  Bohun's 
case,  5  Co.  43. 

(3)  ^hen  a  year  and  a  day  has  elapsed  from  the  date 
of  the  caption,  or  acknowledgment  of  a  fine,  without  enter- 
ing  the  king's  silver,  an  affidavit  must  be  made,  that  all 
those  who  part  with  any  interest  by  the  fine  are  still  living, 
otherwise  tne  king's  silver  will  not  be  teceived.  And  now 
that  the  kind's  silver  is  paid  at  the  alienation-office,  if  a 
year  elapse  oefore  the  fine  is  carried  to  the  king's  silver- 
office,  an  affidavit  must  be  made,  that  the  parties  were  alive 
when  the  king's  silver  was  paid.  Barnes,  215  ;  Cruise  on 
Pines,  25. 
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the  death  of  one  of  the  litigating  parties.    Bat  this  is  to       FINES, 
be  understood,  where  it  appears  by  the  record  itself,  that  " 

the  king's  silver  was  not  paid  till  after  the  death  of  the  v 
conusor ;  for  where,  after  the  conusance  inade>  the  conusor 
dies  before  the  king's  silver  is  paid,  and  after  his  death  the 
silver  is  paid,  and  entered  on  a  writ  of  covenant  returnable 
the  term  preceding  his  death,  the  fine  will  be  good;  for  where 
there  does  not  appear  an  error  on  the  face  of  the  record, . 
the  Judges^  in  favour  to  fines,  which  so  much  strengthen 
mens  titles,  and  quiet  their  possessions,  have  always  sup- 
ported, them,  and  will  not  therefore  suffer  the  entering  the 
^king's  silver,  after  the  parties  death,  to  be  examined,  when 
it  appears  by  the  record  itself,,  that  the  fine  was  completed, 
as  a  fine  of  the  term  preceding  the  death  of  the  conusor"'. 
'  Next  comes  the  concord,  or  agreement  itself,  after  leave  Concord, 
obtained  from  the  court;  which  is  usually  an  acknowledg- 
ment from  the  deforciants  (or  those  who  keep  thq  other 
out  of  possession),  that  the  lands  in  question  are  the  right 
of  the  complainants  (1).  And  from  this  acknowledgment, 
or  recognition  of  right,  the  party  levying  the  fine  is  called 
the  conusor,  and  he  to  whom  it  is  levied,  the  conusee. 

■  Farmer^s  case,  a  Inst.  218;  Bally,  Cock,  3  Mod, 
511 ;  2  Vent.  47;  Hob.  330;  140;  Harmes  v;  Miccle- 
Barber  v.  Nunn,     Barnes,    Mi£;a<Ve,Bames,2i4;Cru.26. 


(1)  Although  the  lands  be  situated  in  different  counties, 
they  may  be  comprised  in  the  same  fine  or  concord,  so  that 
several  writs  of  covenants  be  sued  out  for  them ;  2  Inst. 
512  ;  Dyer»  227.  And  formerly  lands  of  different  persons 
(as  of  several  vendors)  were  allowed  to  be  comprised  in  the 
same  concord,  each  vendor  warranting  against  himself  and 
his  Qwn  heirs;  but  this  practice  tending  to  deprive  the  king 
of  his  fines,  and  the  officers  of  their  customary  fees,  no 
more  than  one  demandant  and  one  deforciant  is  now  per- 
mitted to  be  included  in  the  same  writ,  except  in  the  case 
of  Coparceners,  joint-tenants,  and  tenants  in  common,  un- 
less where  the  value  of  the  lands  all  together  do  not  exceed 
^00  L    Wils.  47 ;  Cm.  39* 
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FINES.       This  acknowledgment  must  be  made  either  openly  in  the 
•— — — —   court  of  Common  Pleas,  or  before  the  lord  chief  justice  of 

that  conrt;  or  else  before  one  of  the  judges  of  that  coart, 
or  two  or  more  commissioners  in  the  country,  empowered 
by  a  special  authority  called  a  writ  of  deeUmus  poteiUUem\ 
which  judges  and  commissioners  are  bound  by  statute 
18  Edw.  i|  St.  4,  to  take  care  that  the  conusors  be  of  M 
'  age,  sound  memory,  and  out  of  prison.  And  if  theie  he 
any  feme  covert  among  the  conusors,  she  is  priratdy 
examined  whether  she  does  it  willingly  and  freely,  or  by 
compulsion  of  her  husband  \     ' 

By  these  acts  all  the  essential  parts  of  a  fine  are  coa- 
pleted:  and,  if  the  conusor  dies  the  next  moment  after  the 
fine  is  acknowledged,  provided  it  be  subsequent  to  the  day 
on  which  the  writ  is  made  returnable  %  still  the  fine  shaU 
be  carried  on  in  all  its  remaining  parts :  if,  therefore,  aftec 
the  concord  is  acknowledged  in  court,  where  tii^ete  are  twa 
or  more  conusors,  and  one  of  them  die,  the  conuaee  laay 
proceed  with  the  fine  against  the  survivor';  and  arkea 
completed  it  has  effect  and  binds  the  right  of  the  parties 
from  the  day  of  the  return  of  the  writ  of  covenant^. 
Vote  of  the  fine.      Next  follows  the  note  of  the  fine,  which  is  no  more  than 

an  abstract  of  the  writ  of  covenant  and  the  concord^  bemg 
a  docket  taken  by  the  chirographer,  firom  which  he  fi)rms 
the  chirograph,  or  indentures,  which  are  delivered  to  the 
party  to  whom  the  conusance  was  made ;  and  when  this  is 
done,  the  fin^  is  said  to  be  engrossed'.  It  must  then,  by 
5  Hen.  4,  c.  14,  be  raroUed  of  record  in  the  proper  office. 
A  fine  may  however  be  engrossed  at  any  time  after  it  ii 
levied' ;  and  though  it  be  not  engrossed  at  all,  it  is  sot 
materials 

*  2  Blac.  Com.  350.  iT^i  n ;  1  Bur.  71 1 ;  1  Cm. 

.  •  Com.  71 ;  Cru.  58.  58. 

P  Uoyd  V.  Say  and  Seal,  '  5  Co.  39  ;  2  Inst.  468 ; 

Salk.  341,  pi.  7;  Ersfield's  F.N.  B.  147.                    « 

case.  Hob.  329 ;  Cotton  v.  *  Leon.  9^ ;  Dyer,  2^,  a* 

Baylie,  Barnes,  215.  ^  Co.  Read.  1.   ' 

t  JenL  250;  3  P.  Wms. 
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The  fifth  and  last  part  of  a  fine  is  the  foot  or  conclusion,  nNES. 
which  is  usually  called  the  chirograph  or  indenture  of  fines,  Z  7^^ 
beginning  luec  estjinalis  concardia,  &c.  this  comprises  the 
whole  matter  of  the  fine,  noticing  the  parties  names,  the 
time  and  place  of  its  being  levied,  and  the  lands^^c*  in- 
tended to  be  bound  by  it.  Of  this  transcripts  or  engross- 
ments are  made  and  indented  by  the  cbirographer,  and  de- 
livered to  the  conusor  and  conuaee",  whidi  are  admitted 
as  evidence  in  all  courts  of  the  fine  being  levied;  for  the 
chirographer,  being  an  officer  appointed  by  the  law  for 
the  purpose  of  transcribing  fines  from  the  record,  his 
copies  are  allowed  to  be  authentic  till  the  contrary  be 
proved  »(!)• 

When  the  fine  has  gone  through  these  stages,  it  is  a 
perfiect  and  complete  fine  at  common  law :  but  in  (ffd^r  to 
render  the  fine  more  universally  public,  and  less  liable  to 
be  levied  by  firaud  or  covin,  other  solemnities  have  hff^a 
ftdded  by  various  statute9.  Thus,  by  97  Ed,  1,  c;  1,  tha 
note  of  the  fine  shall  be  openly  read  in  the  court  qf  Common 
Pleas,  two  several  days  in  one  week.  By  5  Hen.  4,  c.  14, 
and  23  Eliz.  c.  3,  all  the  proceedings  on  fines,  whether  pre- 
vious or  subsequent  to  the  time  of  acknowledgment,  shall 
be  enrolled  of  record  in  the  same  court.    By  1  Ric.  3^  c«  9, 

"  Shep^  Prac.  Conns.  4.  ^  Bull.  m.  Pr.  asg. 

(i)  And  if  any  difference  be  perceived  in  tbye  tnggiscripts 
or  indentures  of  the  fine,  as  recorded  in  the  office  of  the 
ehirographer  and  of  the  custos.  brevium,  that  record  which  is 
in  the  possession  of  the  ehirographer  is  the  recordumvrinr 
eipale,  and  considered  the  true  and  real  record.  3  Leon. 
183;  Godb.  103.  And  when  the  foot  or  chirogcaphvoi 
of  the  fine  is  record^,  no  averment  can  be  made  as  to  , 
the  caption  or  time  of  its  acknowledgment,  but  it  is 
deemed  to  be  a  fine  of  that  term  in  whidi  it  is  recorded; 
ihfi  evidence  of  a  record  being  of  so  high  and  certain  a 
nature,  that  its  authenticity  is  not  permitted  to  be  ques- 
tioned, a  Inst.  260,  a ;  D^y.  8g,  b ;  Lloyd  v.  Say  and  Sad, 
10  Mod.  40;  SaJk.  341 ;  1  Bro.  P.  C.  379. 
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FINES.  ^nd  4  Hen.  y,  c.  24,  the  fine  after  engrossment  shall  be 
'  openly  read  and  proclaimed  in  court  sixteen  times,  viz. 
four  times  in  the  term  in  which  it  is  made,  and  four  timeB 
in  each  of  the  three  succeeding  terms;  but  by  31  £Uz. 
c.  2f  this  is  now  reduced  to  four  times  in  the  whole,  viz. 
once  in  the  term  in  which  tlie  fine  is  engrossed,  and  once 
in  each  of  the  three  next  subsequisnt  terms;  and  these 
proclamations  being  indorsed  on  the  foot  of  the  fine  by 
the  proper  officer,  are  considered  as  matters  of  record^  (1). 
And  it  is  in  the  election  of  every  conusee  of  a  fine  or  his 
heirs,  to  have  it  proclaimed  or  not* ;  but  though  the  pro- 
clamations should  not  be  made,  or  be  made  erroneously, 
it  will  not  vitiate  the  fine,  as  it  will  still  enure  as  a  fine  at 
the  common  law%  for  the  fine  is  a  perfect  matter  of  recoid* 
and  binding  on  the  parties  before  the  proclamations  are 
'  made,  the  proclamations  being  wholly  distinct  and  different 
records  from  the  fine  itself,  and  serve  only  to  give  an 
additional  operation  to  the  fine  in  barring  estates-tail  by 
Virtue  of  the  4  Hen.  7  \  as  will  be  observed  in  a  subsequent 
page. 

^  1  Cm.  54.  »  Dyer,  216,  a ;  1  Buls. 

*  3  Cru.  86,  b ;  Cro.  Eliz.    206 ;  and  see  3  Leon.  106. 
692  ;  Shep.  P.  C.  5,  b.  ^  Shep.  P.  C.  5. 

(1)  But  see  Bui.  N.P.  229;  Gilb.  Evid.  25,  where  it 
is  said  that  the  proclaniations  must  be  examined  by  the 
roll  before  thejr  can  be  admitted  as  evidence,  the  cniro- 
grapher  not  being  a{>pointed  by  the  statute  to  copy  the 
proclamations,  as  he  is  to  copy  the  concord.  If  any  mis- 
take or  on^s8ion(  be  made  in  the  indorsement,  8cc.  of  these 
proclamations,  the  court  will,  upon  application,  pennit 
them  to  be  amended.  Dowting's  case,  5  Co.  44 ;  ,6oirn*s 
case.  Ibid.  ^  Pettus  v.  Godaalve,  13  lb.  54 ;  Strule^^  case, 
Hutt  122. 
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FINES. 

IV.  What  Persons  abe  capable  of  levying  Fines,  

AND    TO    WHOM    A    FiNE    MAY    BE    LEVIED. 

I.  What  Persons  may  levy  a  Fine.  - 

A  FINE  being  now  received  as  a  species  of  conveyance  who  may  Icrj 
of  real  property,  it  follows,  that  all  persons  capable  of  *  ^°*' 
granting  by  deed  may  grant  by  fine  ^. 

And  even  those  who  are  not  capable  of  executing  any 
conveyance  in  pais,  may,   mider  certain  circumstances, 
levy  fines,  and  do  other  acts  of  record  which  will  bind  * 
themselves  and  their  representatives. 

Thus,  though  we  have  seen  that  persons   under  any  infants, 
mental  or  civil  incapacity,  as  idiots,  persons  .of  non-sane^ 
memory,  infants,  and  femes  covert,  are  disabled  from  etx- ' 
tering  into  any  real  contract  during  the  continuance  of 
those  impediments  ;  yet,  as  to  judici&t  acts,  and  acts  done 
by  them  in  a  court  of  record,  they  regulaiiy  will  be  bind- ' 
ing  upon  those  persons  as  well  as  others :  if,  therefore,  an    • 
infant  levy  a  fine,  it  will  be  good ;  for  though  the  Judges' 
ought  riot  to  admit  the  acknowledgment  of  one  under 
that  disability,  yet  having  once  recorded  his  agreement* 
as  the  judgment  of  the  court,  it  shall,  unless  it  be  a  fiae 
sur grant  et  render,  in  tail. or  for  life  (i),  for  ever  bind  him. 
and  his  representatives,  unless  he  reverse  it  by  writ  of ' 
error,  which  must  be  brought  by  him  during  his  minority, 
that  the  court,  by  inspection,  may  determine  his  age'. 
So  if  an  infant  levies  a  fine,  he  is  enabled  to  declare  the 
uses  of  it ;  for  though  that  be  a  matter  in  pais,  and  all 

^  See  Shep.  Prac.  Couns.  15 ;    it  Inst.  483 ; .  2  Buls. 

C.2,  8.8;  iCru.  106.  320;  12C0. 122;  Yelv.156; 

•*  3  Keb.  480 ;    Co.  lit.  3  Mod.  229 ;  and  see  1  Cru. 

380;  Moor,  76;  2RoI.Abr.  120. 


(1 )  It  is  said,  that  if  an  infant  levy  a  fine,  and  take  back 
by  the  fine  an  estate  in  tail  or  for  life,  it  wiU  be  unavoidable 
by  law.    Moor's  case,  202.    And  see  post,  430. 
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FINES.  such  acts  an  infant  may  avoid  at  any  time  after  his  fall 
"'  age,  if  he  do  not  consent ;  yet  being  made  in  pursuance  of 
the  fine  levied,  which  fine  must  stand  good  for  ever,  unless. 
reversed  in  the  manner  which  has  been  mentioned,  so 
will  the  declaration  of  uses®.  Also,' if  there  be  a  tenant  for 
life,  the  remainder  to  an  infant  in  fee,  and  they  join  in  a 
fine,  the  infant  may  bring  a  writ  of  error,  and  reverse  the 
fine  as  to  himself,  but  it  shall  stand  good  as  to  the 
tenant  for  life ;  for  the  disability  of  the  infant  shaU  not 
render  the  contract  of  the  tenant  for  life,  who  was  of  fall 
age,  inefiectual^  (i). 

But  if  an  infant  bring  a  writ  of  error  to  reverses  fine 
for  his  non-age,  and  his  non-i^e,  after  inspection,  is  re- 
corded by  the  court,  and  before  the  fine  is  reversed  he 
levies  another  fine  to  another,  this  second  fine  shall  hinder 
him  from  reversing  the  first;  because  the  second  having 
entirely  barred  him  of  any  right  to  the  land,  must  also 
deprive  him  of  all  remedies  which  would  restore  him  to 
the  land  K. 

Also,  if  an  infant  levy  a  fine,  and  the  conusee  render  to 
him  either  for  life  or  in  tail,  it  is  said  that  he  shall  have  no 

•  2  Co.    58,  a;    10  Co.  .     *  Leon.  115,317;  S  Sii 
4s,  b;  Moor,  22;  Dali6.47;    55;  2  Jones,  182;  3  Boir. 
2  Leon.  159;   Gouls.  13;    1802;  jEngluA's  case/ated 
Jones,  390  ;    Winch.  103,    Bredat^s  case,  1  Co.  76. 
.104.  '1  RoL  Abr.  788. 


(1)  But  see  Sh^.  Prac.  CousLs.  c.  2,  0.  5,  wbe^iiii 
said,  on  authority  of  Leon.  115,  317,  that  if  hus^noid  and^ 
wife  (the  wife  within  i^e)  levy  a  fine  of  her  land,  they 
may,  by  writ  of  error,  reverse  it,  and  it  shall  be  reversed 
as  to  botk:  and  if  there  be  husband  and  wife  tenants  for 
life,  remainder  to  an  infant  in  tail,  and  all  join  in  a  fine, 
which  the  infant  avoids,  it  shall  be  void  as  to  all  of  them; 
but  it  is  there  admitted  to  have  been  a^udged  in  EneUsh's 
case,  cited  in  Bredon's  case,  1  Co.  76,  b,  that  such  fine 
will  be  good  as  to  the  tenant  for  life,th(mgh  it  be  re^eHed 
as  to  the  ii^airt,  lor  each  gives  whdt  he  nttiy  tawfally  part 
with. 
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writ  of  error  to  avoid  this  fine ;  because  the  reversal  of  the       fivis. 

fine  being  only  to  restore  him  to  the  land  he  parted  with  '■ 

by  the  fine,  it  would  be  firuiiless  to  give  him  a  writ  of 
6rror,  since  he  could  not  thereby  be  restored  to  the  land, 
which  the  very  fine  he  would  endeavour  to  reverse  had 
before  given  him  ^. 

And  if  the  person  of  the  infant  be  once  inspected  on 
his  writ  of  error,  and  his  non-age  recorded,  aldiougfa  he 
fritain  to  full  age  or  die  before  the  fine  is  reversed,  yet  be 
or  his  heir  may  reverse  it  at  any  time,  beci^use  the  court, 
iMiving  recorded  the  non-age  of  the  conusor,  ought  to 
vacate  his  contract  when  he  appeared  to  be  under  a 
manifest  disability  at  the  time  he  entered  into  it^  So 
where  an  infiait  acknowledged  a  fine,  and  the  cOnusaea 
omitted  to  have  the  fine  engrossed  till  he  came  of  age,  in 
order  to  prevent  him  bringing  a  writ  of  error,  yet  the 
court,  upon  view  of  the  conusance  produced  by  the  infant, 
and  upon  his  prayer  to  be  inspected,  and  his  age  examined, 
recorded  hLsr  non-age,  to  give  him  the  benefit  of  his  writ  of 
error,  which  he  must  otherwise  lose,  his  non-age  deter* 
zoning  befi>re  the  next  tenn  ^ 

I^tly,  by  7  Anne,  c.  19,  infant  trustees  being  enabled 
to  convey  lands  and  hereditaments  under  the  direction  of 
the  Court  of  Chancery  or  Exche^Hei*,  those  courts  wilL 
direct  an  infant  to  levy  a  fine  for  that  purpose,  where  that 
assurance  is  Ireqtdsite  to  perfect  the  conveyance  K  And  as 
the  same  power  is  given  by  the  4  OdO.  3,  c.  16,  to  the 
several  courts  of  Lancaster,  Chester,  Durhap  and  Wales, 
similar  directions,  it  is  presumed,  might  be  given  by  the 

^  Moor,  74 ;  but  qiusre.  ^  Ex  parte  Mair,  3  Atk. 

^^  Co.  Lit.  380,  b;  Moor,  479;  Com.  Rep.  615;  and 

848.  see  3  P.  Wms.  387 ;   and 

^  Griffith's   case,   Moor,  Lombe  v.  Lombe,   JBames, 

74;  12  Mod.  444;  and  see  217. 
the  cases  cited  1  Cm.  1 25 ; 
also  Shep.  P.  *C.  c.  2,  s.  5. 
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FINES.       Judges  in  those  courts,  in  respect  of  lands  situated  within 
their  respeotiv/e  jurisdictions. 
idioUi  &c.  As  to  idiots  and  lunatics,  it  is  neceeysary  to  distinguish 

between  their  acts  done  in  pais  and  those  solemnly  ac* 
knowkdged  oh  record ;  though  the  law  is  clear,  that  in 
neither  case  are  they  admitted  to  disable  themselves,  for 
ihe  insecurity  that  may  arise  in  contracts  from  counterfeit 
madness  and  folly;  but  their  heirs  and  executors  may 
avoid  such  acts  in  pais,  by  pleading  the  disability ;  because 
if  they  can  prove  it,  it  must  be  t>resumed  real,  since  no- 
body can  be  thought  to  counterfeit  it,  when  he  can  expect 
no  benefit  from  it  himself'*. 

But  neither  the  lunatic  himself,  nor  his  heir,  can  vacate 
any  act  of  his  done  in  a  court  of  record;  and  therefore  if  a 
person  non  compos  acknowledges  a  fine,  it  shall  stand 
against  him  and  his  heirs ;  for  though  the  Judges  ought 
hot  to  admit  of  a  fine  from  aman  under  such  disability  {i), 
yet  when  it  is  once  received,  it  shall  never  be  reversed, 
because  the  record  and  judgment  of  the  court,  being  the 
highest  evidence  in  the  law,  the  conusor  is  presumed  to* 
be,  at  that  time,  capable  of  contracting;  and  therefore 
the  credit  of  it  is  not  to  be  contested,  nor  the  record 
V  avoided  by  any  averment  against  the  truth  of  if*. 

So  it  is  in  the  case  of  a  fine  levied  by  an  idiot;  it  shaD 
stand  against  Jiim  and  his  heirs;  for  n6  averment  of 
idiocy  can  vacate  the  fine,  nor  will  an  office  finding  him 
an  idiot  d  nativitate  be  sufficient  to  reverse  the  fine,  ibr 

that  were  to  lessen  the  credit  of  judgments  in  courts 

,  •    •  •         • 

°*  4  Co.  124;    Beverleyy        "  4  Co.  124;  2  Inst.  483; 

case,  Co.  Lit.  247  ;  Bro.  tit.  Bro.  tit.  Fines,  75 ;  Co.  Lit. 

Fait.  62 ;   Cro.   Eliz.  398,  247. 
622;F.N.B.  202. 

—     -  - -       '  '     I  ■     1^  — ' —  ■  -  —— — ^^^^—- ^^ 

(1)  The  statute  de  modo  levandi  fines  expressly  provides, 
that  idiots,  lunatics  and  persons  of  non-sane  meqiory, 
shall  not^be  permitted  to  acknowledge  a  fine. 
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of  record,  by  trying  them  by  other  rules  than  them-       TINES. 

selves^  (1 ).  — — 

And  as  fines  levied  by  persons  of  this  description  will 

be  good  and  unavoidable,  so  it  should  seem  will  be  any 

deeds  executed  by  them  to  lead  or  declare  the  uses  of 

such  fines,  the  fine  being  the  principal^  and  the  deed  only 

accessary  ^ 
And  as  fines  ought  not  to  be  taken  firom  lunatics  and    . 

idiots/  so  neither  ought  they  firom  old  doting  men  who 
have  lost  the  use  of  their  reason ;  but  yet  if  taken,  they 
wiU  be  good,  for  the  reasons  before  given ;  and  if  they  be 
weak  or  infirm  through  age  or  sickness,  that  will  be  no 
sufficient  cause  to  refuse  them  4. 

As  to  femes  covert,  the  law  looks  upon  the  husband  Femei  coven. 
and  wife ;  firom  the  intermarriage,  as  but  one  person,  and 
allows  of  but  one  will  between  them,  which  is  placed  in 
the  husband  as  the  fittest  and  ablest  to  provide  for  and  > 
govern  the  family,  and  therefore  gives  him  an  absolute 
power  over  her  chattels  personal,  to  dispose  of  as  he 
pleases,  without  her  consent;  but  as  to  her  real  estate, 
it  has  thought  fit  that  no  act  of  his  shall  prejudice  her  or 
her  heirs  in  it^  unless  she  join  with  nim  by  some  matter 
of  record,  and  on  examination  testify  her  assent  to  such 
disposition'. 

®  2AnA.  iQ^ ;  HughLefMs  ^  West.  Fines,  s.  4. 

case,  4  Co.  124,  a.  126, b;  '  10  Co.  42,  b.  43,  a;  2 

12  Ibid.  124;  Co.  lit.  247.  Inst.  510 ;  Sid.  11  j  1  Rol. 

I*  2  Co.  58 ;  Hob.  224 ;  Abr.  347. 
LeuTtng's  case,  10  Co.  42; 
Winch.  106. 


(1)  But  a  fine  and  recovery  levied  by  a  lunatic  to  a  pur- 
chaser at  a  great  undervalue,  is  said  in  2yem.  678,  to 
have  been  set  aside  in  Chancery ;  and  in  one  oase,  a  court 
of  equity  is  reported  to  have  relieved  a  remainder-man 
against  a  fine  levied  by  an  idiot,  and  that  against  a  band 
fide  purchaser.  See  Toth.  Trcms.  42 ;  see  also  Day  v. 
Hungai,  1  Rol.  Rep.  115;  and  1  Fonb.  Eq.  48. 

VOL.    IV.  p  F 
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?IN£S.  At  common  law,  any  alienation  made  by  tlie  husband 

T""     '  of  the  wife's  land,  whether  by  feofihlent,  fine  or  recovery,  . 
was  a  discontinuance ;  and  after  his  death  she  was  pat  to 
her  cm  in  vita,  to  reinstate  herself';    but  now  by  the 
statute  of  32  Hen.  8,  c.  28,  it  is  provided,  **  That  no  fine 
levied  by  the  husband  alone,  of  lands,  being  the  freehold 
and  inheritance  of  the  wife,  shall  in  anywise  be  or  make 
a  discontinuance,  or  be  otherwise  prejudicial  to  her  or 
her  heirs ;  but  that  the  wife  and  her  heirs  shall  and  may 
lawfully  enter  into  the  said  lands  according  to  their  rights 
and  titles  therein/'  If,  therefore,  lands  be  given  to  husband 
.  and  vrife,-  and  the  heirs  of  their  bodies,  and  the  husband 
alone  levies  a  fine  thereof,  the  wife  may  enter  after  his. 
death  by  force  of  this  statute  ^    But  if  she  neglects  to 
enter  within  five  years  after  the  death  of  her  husband, 
and  the  fine  be  with  proclamation,  her  entry  is  taken 
away,  and  her  right  for  ever  extinguished". 

A  feme  covert  ought  not,  however,  to  be  admitted  to 
levy  a  fine  in  any  cas^  without  her  husband ;  but  yet  if  she 
do  levy  a  fine  of  her  own  inheritance,  without  her  husband, 
this  shall  bind  fier  and  her  heirs,  unless  she  be  an  infant 
at  the  time  the  fine  was  levied,,  and  her  husband  die  during 
her  nnnority,  because  they  are  estopped  to  claim  any  thing 
in  the  land,  and  cannot  be  admitted  to  say  she  was  covert 
against  the  record ;  but  the  husband  may  enter  and  defeat 
it,  either  during  the  coverture,  to  restore  him  to  the  free* 
hold  he  held^tire  ux(m$,  or  after  her  death  to  restore  hknself 
to  his  tenancy  by  the  curtesy;  because  no  act  of  a  feme 
covert  can  transfer  that  interest  which  the  intermarriage 
had  vested  in  the  husband :  and  if  Ihe  husband  avoids  it 
during  the  coverture^  the  wife  or  her  heirs  shall  never  after 

•  2  Inst.  681.  326 ;  Dyer,  72,  162;  Plowd. 

*  g  Co.  138 ;  2  Inst.  681 ;    373 ;  8  Co.  7« ;  2  Inst  681 ; 
Cro.  Car.  477.    ,  9  Co.  140. 

^  For  this,  see  Co.  Lit 
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be  bound  by  it^;  and  if  a  feme  covert  levies  a  fine  exe«       fines. 

cutory^  as  sole,  and  execution  is  sued  against  thehnsband  *'*~""~~*'^ 

and  wife,  be  may  stop  the .  ezecntion^  because  no  act  of 

lier'scan  prejudice  him;  and  ^f  she  be  an  infant  at  the 

time  of  acknowledging  the  fine,  and  her  husband  die 

during  her  minority  and  it  be  not  a  fine^  nfr^ron^  et  rendtTf 

she  mi^  avoid  it  during  her  minority ;  but  if  the  coverture  ^ 

ccmtinue  till  her  fall  age,  she.oannot  avoid  it  without  her 

husband  joined  with  her  in  it ' ;  and  if  the  husband  makes 

default,  and  she  is  received,  she  inay,  for  the  benefit  of 

her  husband,  disturb  the  execution  of  her  own  fine,  but 

after  the  death  of  her  husband  she  cannot  avoid  ii*«    And 

an  entry  by  the  husband  into  any  part  p(  the  land,  of 

which  the  wife'  alone  levied  a  fine,  t«^ill  avoid  a  whole 

fines    TherQ  is,  however,  one  instance  of  a  married  wo^ 

man  being  allowed  to  levy  a  fine  without  her  husban  d^ 

The  husband  had  sold  lands,  and  covenanted  that  he  and 

his  wife,  (when  of  age),  should  levy  a  fine.    When  the 

wife  came  of  age^  she  infused  to  join  m  it  |  but  it  was  ' 

levied  by  the  husband*  alon^,  who  afterwards  went  abroad. 

The  wife  afterwards  consented  to  levy  it>  but  the  husband 

was  absent*    It  was  said,  upon  moticto'  to  levy  it,  that 

it  bad  been  usual  in  such  cases  for,  the  cursitor  to 

make  out  a  pradpe  to  the  wife  as  a  feme  sole ;  but  no 

example  of  it  was  produced.    The  court  would  make  no 

rale  to  authenticate  such  a  fine ;  but  it  was  afterwards 

acknowledged  de  bene  esse  before  the  Lord  Chief  Justice 

then  in  courts  t 

But  if  a  husband  and  wife  join  in  a  fine  to .  convey  her 
own  inheritance,  or  to  bar  her  fortune  or  dower  out  of 
her  husband's  lands,  it  ought  to  be  received,  if  upon  her 

*  Sl\^p.  Prac.  Couns.  9 ;        •  Bro.  tit.  Rne,  79 ;   Co. 
Bro.  tit.  Fines,  33;   7  Co.    Reading,  9. 
8;   Hob.  235;   10  Co.  43;        *  Mi^  v.  ComAes,!  Freem# 
Co.  lit.  46.  396. 

'  Shep.. Prac.  Couns.  9.  ^  JUJMMt^s  case,    a  Bl^ 

Rep.  1205. 

F  V   1 
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FINES.       examination  It  appears  to  be  voluntaiy  and  free  from  con- 
""""""""""*'  straint ;  and  if  she  be  of  full  age,  the  fine  shall  bind  her 

as  if  she  had  been  sole*. 

The  examination  of  a  feme  covert  is  not,  however,  always 
necessary  in  levying  fines>  because  that  being  provided 
that  she  may  not  at  the  instance  of  her  husband  make  any 
unwary  disposition  of  her  property,  i^  follows,  that  when 
the  husband  and  wife  take  an  estate  by  the  fine,  and  part 
with  nothing,  the  feme  need  not  be  examined :  but  where 
she  is  to  convey  or  pass  any  estate  or  interest,  either  by 
herself  or  jointly  with  her  husband,  there  she  ought  to  be 
examined ;  therefore/  if  A.  levies  a  fine  came  ceo  to  baron 
and  feme,  and  they  render  to  the  conusor,  the  feme  shaM 
be  examined  ;  so  it  is  where  she  takes  an  estate  by  the  fine, 
rendering  rent*. 

A  feme  covert,  being  a  trustee  of  lands,  may  also  levy 
a  fine  of  them,  although  an  infant,  if  directed  so  to  do  by 
the  Court  of  Chancery  or  Exchequer,  in  pursuance  of  the 
statute  7  Anne,  c.  ig,  or  by  other  inferior  courts,  by  virtue 
of4Geo.  3,  c.  16. 
Qneen.  But  the  queen  may  levy  a  fine  notwithstanding  her  cover- 

ture, she  having  in  all  cases  the  privilege  of  suing  and 
being  sued  alone,  and  is  considered  in  all  legal  proceedings 
as  a  feme  sole  ^ 
The  eitate  of         ^ut  it  is  to  be  observed,  that  none  of  the  persons  before 

enumerated,  can  levy  a  fine  of  lands  to  affect  strangers,  un- 
less they  have  at  least  an  estate  of  fireehold  in  them  either 
by  right  or  by  virrong ;  for  otherwise  it  might  be  in  the 
power  of  any  two  strangers  to  deprive  a  third  person  of  his 
estate,  by  levying  a  fine  of  it,  so  that  in  every  case  where 
a  fine  is  levied,  and  none  of  the  parties  to  such  fine  have 
any  estate  of  freehold  in  the  lands  of  which  the  fine  is 

«  i8Edw.  4,  12;  iRol.  Co.  Lit.  353;  Lit.   s.  670; 

Abr.  347 ;    2  Rol.  Abr.  20 ;  aRol.  Abr.  17. 

2  Inst.  615;    3  Atk.   712;  •  Co.  Lit.  3,  a.    133,  a; 

Shep.  Prac.  Coiins.  9,  4  Co.  2g,  b. 

*  Shep.  Prac.  Couns.  10; 


conaior. 
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levied,  it  will  only  bind  the  parties  themselves,  and  their        FINES, 
heiffs^  but  may  at  any  time  be  set  aside  by  the  real  owner,  — — ~— ^ 
by  pleading  that  neither  of  the  parties  bad  an  estate  of 
freehold  in  the  lands  at  the  time  ^ 

Hence,  therefore,  if  a  person  who  is  only  possessed  of 
lands  for  a  term  of  years,  or  who  holds  them  by  a  statute 
merchant,  statute  staple,  or  writ  of  e/egiV,  or  is  tenant  at 
^ill,  levies  a.  fine,  it  will  have  no  effect  whatever  as  to 
strangers,  because  the  conusor  has  no  estate  of  freehold; 
but  it  may  be  good  and  binding  upon  themselves  by 
estoppel  <. 

Upon  the  same  principle,  a  fine  levied  before  ^itry  or 
receipt  of  rent  will  be  void  **.  So  of  a  fine  levied  by  a 
copyholder  of  his  copyhold ;  because  the  fireehold  is  in  the 
lord  (1). 

But  a  tenant  for  life,  he  having  an  estate  of  freehold  in 
him,  may  levy  a  fine,  and  it  will  be  good  to  pass  his  estate 
for  Kfe  (2). 

'  Shep. Touch.  14;  West.  «  Ibid.;     3  Co.    77,  b; 

Symb.2;  Shep.Prac.Couns.  Shep.  P.  C.  11. 

10,  11 ;  Jenk.Cent.  6,  Ca.  ^  Tjord  Tovonsend  V.  Ash, 

45.  3Atk.336;Co.Copy.s.65. 


(1)  The  only  mode,  therefore,  by  which  a  lessee  for  years 
or  a  copyholder  can  levy  a  fine,  so  as  to  give  it  any  effect^ 
is  by  first  making  a  feoffinent,  by  which  means  he  acquires 
a  fireehold  by  disseipin.  Co.  Lit.  337,  a.  n. ;  Plow.  353 ; 
Shep.  P.  C.  11. 

(2)  But  he  must  be  careful  he  do  not  thereby. commit  a 
forfeiture;  for  if  tenant  for  life  levy  a^ fine  sur  conusance 
de  droit  come  ceo,  &c.  ox  a  fine  sur  done,  grant  and  release  to 
a  straager,  to.  hold  for  a  longer  term  tnan  the  life  of  the 
tenant  for  life,  it  will  be  such  a  forfeiture  of  his  estate  as 
the  reversioner  or  remainder-man  may  take  a  present  ad- 
vantage of;  but  if  he  levy  a  fine  sur  grant  taxi  release,  to 
hold  to  the  connsee  for  the  life  only  of  tenant  for  lifid,  or 
grant  his  estate  by  such  fine,  to  'the  person  in  reversion  or 
remainder,  or  grant  a  rent  only  out  of  the  land^  tfaoush 

r  F  3  for 
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FINES.  So  a  person  havii^  a  defeaaible  right  only  to  lands,  may» 

notwithstanding,  levy  a  fine  of  them,  which  cannot  be  set 

aside  by  the  jdea  that  neither  of  the  parties  had-an  estate  of 

freehold  in  the .  lands  *• 

Cettuifue  trust.       go  a  cestui  que  trust  may  levy  a  fine  of  his  trust  estate, 

although  he  is  only  tenant  at  will  to  his  trustees ;  for  it  is 
now  seUled  in  equity,  that  any  legsl  cony^ance  or  assu- 
rance by  the  cestvi  que  truU  shall  have  the  sanie  e£kct  on 
the  trust  estate,  as  it  would  have  bad  on  the  legal  estate, 
if  the  trustees  had  conveyed  it  to  the  ee$tui  que  trust).  And 
if  it  were  not  so,  trustees,  by  refusing,  or  by  not  being 
capably  of  executing  their  tp^i,  mig^t  prevent  a  cestui  quB 
trust  tenitnt  in  tail  from  exercising  the  power  given  him 
by  the  I^w  over  his  estate,  which  vodd  tend  to  the  intro* 
duction  of  perpetuities. 

So,  a  fine  levied  by  a  vouchee  to  the  demandant,  or 
a  fine  firom  the  demandant  to  the  vouchee,  will  be  good^ 
because  in  law  the  vouchee  is  supposed  to  be  tenant  of  th^ 
land^# 

An  alien,  not  being  capable  of  holding  lands,  ought 
liot  to  be  pennitted  to  levy  a  fine ;  and  if  he  do,  it  will  not 
conclude  the  king  after  office  found  K 

Corporations  aggregate  cannot  levy  fines ;  because,  as 
they  are  invisible,  they  can  only  appear  by  attorney; 
whereas  the  statute  de  modo  levatuUJmes  requires  that  the 
parties  to  a  fine  shall  appearpersonally  before  the  judges*. 
But  a  sole  corporation,  it  is  said,  may  acknowledge  a 

*  Carter  v.  Bamardiston,  *  3  Co.  29,  b;  Shep.Prac« 
1  P.  Wms.  505.  Cbuns.  c,  2,  s.  7. 

j  1  Cha,  Ca.  113;  C!as.       '  13  Yin.  Abr.  saS. 
temp.  Talb.  43,  *  Co.  Read.  7 ;  but  see 

Shep.  PracCovns.  c  a,  s.  6, 

I  '  '       '  1^1^— —^1^—       ■  ■       ■!■■  ■■  ■■,  II 

fpr  a  long^  tgrm  than  his  life,  it  will  be  no  forfeiture ;  and 
it  is  the  same  of  tenant  in  tail,  siier  possibility  of  issue 
extinct,  tenant  by  the  curt^,  and  the  Uke«  Shep.  Piac 
Comisai. 
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fine**.  And  so,  according  to  some,  corporations  aggre*  fiNES. 
gate,  as  a  mayor  or  commonalty,  and  the  like,  being  a 
secular  corporation,  may  together  levy  a  fine  of  lands  be- 
longing to  the  corporation,  as  a  single  person  may  °.  But 
a  spiritual  corporation,  whether  sole  or  aggregate,  as 
bishops,  dean  and  chapter^,  heads  and  fellows  of  colleges, 
or  the  like,  cannot  levy  fines  of  the  corpomte  lands ;  for 
the  'disabling  statutes,  which  prevent  ecclesiaftics  fi-om 
alienating  their  church  lands  for  any  longer  time  than  three 
lives  or  twenty-one  years,  by  necessary  implication  prohibit 
them  from  levying  fines. 

And  by  the  statutes  1 1  Hen.  7,  c.  20,  and  32  Hen.  8, 
c.  28,  women  seised  of  jointures  or  estates-tail  of  the  gift 
of  their  husbands,  and  husbands  seised  jure  uxoris,  are 
prohibited  from  levying  fines  of  such  estates. 

Persons  outlawed  in  personal  actions  may  levy  fines,  for 
their  estates  still  remain  in  them,  although  they  have 
forfeited  the  rents  and  profits  p.  And  a  person  who  ha«s 
committed  murder,  may,  it  seems,  before  conviction,  levy 
a  fine,  if  the  deed  to  lead  the  uses  be  prior  to  the  time  of 
committing  the  offence^. 

The  king,  it  seems,  cannot  levy  a  fine,  because  no  writ 
of  covenant  can  be  brought  against  him ;  but  if  a  fine  be 
levied  to  the  king,  he  may  then  make  a  grant  and  render, 
which  will  bind  him''. 

Joint-tenants,  tenants  in  conmion,  and  coparceners, 
may  levy  fines  of  their  respective  parts,  but  it  will  be  a 
severance  of  the  tenancy '  (1 ). 

"  Co.  Read.  7.  *i  Stevens  v.  Winning,   a 

®  Shep.  Prac.  Couns.  c.  2,  Wils.  219.  < 

s.  6.  '7  Co.  32. 

'  We8tSym,2;  Shep.  P.        *  1  Co.  58,  a  f  6  Mod.  45,    ' 

C.  12.  iSalk.  286. 


(i)-  And  if  joint-tenant  levy  a  fine  of  the  whole,  it  will 
not  amount  to  an  ouster  of  his  companion,  uxJess  he  omit 
to  make  his  claim  within  five  years.   * 

r  F  4 
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TmrES.  ^    ^«  Towham  a  fine  may  he  letded. 

With  respect  to  the  persons  to  whom  a  fine  may  be 


To  whom  a  fine  levied,  it  is  to  be  observed,  that  all  persons  who  are  Ca- 
may b€  loTicd*  , 

pable  of  taking  by  grant  or  deed  in  pais,  may  be  good 
conusees  and  take  by  fine^  a  fine  may  therefore  be  levied 
to  **  any  man.  or  woman,  sole  or  covert,  of  foil  age  or 
under  age,  any  mad  or  lunatic  person^  idiot,  or  man  de 
rum  sane  memory,  any  man  in  or  out  of  prison,  or  beyond 
sea,  any  person  attainted  of  felony  or  treason,  or  outlawed 
in  a  penal  action,  a  bastard,  a  clerk,  convict,  an  alien, 
and  all  others,  except  such  as  are  civilly  dead,  as  monks 
and  the  like ;  and  it  will  be  good  \** 
'  And  where  a  fine  is  levied  to  a  feme  covert  or  an  infant, 

they  need  not  be  examined  as.  they  are  when  they  are 
conusors  of  the  fine,  because  the  law  presumes  everyone's 
assent  to  a  grant  that  is  for  his  benefit ".  So  corporations, 
whether  civil  or  spiritual,  may,  with  the  consent  of  the 
justices  of  the  court  of  Common  Pleas,  be  conusees,  and 
beneficially  take  by  fine ' ;  but  in  levying  fines  to  coipo- 
rations  or  fraternities,  care  must  be  taken  to  describe 
them  by  their  real  and  true  name  or  appellation,  as  named 
in  the  charter  and  foundation  of  it ;  for  as  it  has  no  ex- 
istence but  by  force  of  such  charter,  if  it  be  called  by 
any  other  name  than  is  there  given  it,  it  is  not  the  same 
corporation^. 

But  a  fine  sur  conusance  de  droit  come  ceo,  8ic.  cannot, 
generally  speaking,  be  levied  to  any  person  who  is  not  a 
party  to  the  writ  of  covenant,  because  no  other  than 
parties  to  the  writ  are  before  the  court';  but  yet  it  is 
said,  that  a  fine  may  be  levied  to  the  demandant  by  the 
.  vouchee,  or  to  the  vouchee  by  the  demandant,  though 
they  are  no  parties  to  die  writ,  because  the  vouchee  is,  in 
supposition  of  law,  the  tenant  of  the  land  ^    So  therefore 

^  Shep.  Prac.  Couns.  c.  s,  ^  Ibid. 

8. 7 ;  Shep.  Touch.  7.  »  Ibid. ;  2  Inst.  513. 

"  Ibid.  '  3  Co.  ag ;  Shep.  P.  C 

*  Shep.  P.  C.  c.  2,  s.  7.  13. 
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a  fine  may  be  levied  by  the  tenant  to  the  demandant,  or  by       fiNES. 
the  demandant  to  him*. 

I 

v.  Of  what  Things  a  Fine  may  be  levied,  and 

BY  WHAT  Description. 

It  may  be  taken  as  a  general  rule,  that  a  fine  may  be 
levied  of  all  things  of  which  a  pracipe  quod  reddat  lies, 
and  of  all  things  which  are  inheritable  and  tn  esse  at  the 
time  of  the  fine  levied,  whether  the  thing  be  ecclesiastical 
and  made  temporal,  or  temporal* ;  or  whereof  a  pracipe 
quodfadaty  doth  lie,  as  the  writ  of  customs  and  services ; 
or  ^.precipe  quodperrrdttat,  as  of  an  office,  to  have  a  com- 
mon way,  fee. ;  or  z.  pracipe  quodteneat,  as  a  writ  of  cove- 
nant to  levy  a  fine,  and  the  like  \  So  of  an  honor,  manor, 
island,  barony,  castle,  messuage,  cottage,  mill,  toft,  cur- 
tilage, dove-house,  garden,  orchard,  land,  meadow,  pasture, 
wood,  underwood,  chapel,  river,  chauntry,  corody,  office, 
fishing,  warren,  fair,  rectory,  mines,  a  view  of  frank- 
pledge, waif,  estray,  felons,  goods,  deodands,  hospital, 
furze,  heath,  moor,  rent,  common,  advowson,  parsonage, 
vicarage,  hundred,  way,  ferry,  franchise,  seigniory,  re« 
▼ersion,  toll,  tallage,  pickage,  pontage,  aquitail,  services, 
portion  of  tithes,  oblations,  ecclesiastical  or  spiritual 
property  in  lay  hands,  or  the  likeS  To  which  may  be 
added^  phares  in  the  New  River  water,  of  which  fines  are 
levied  by  the  description  of  so  much  land  covered  with 
water ;.  but  when  a  fine  or  recovery  of  these  shares  are  ne- 
cessary, there  must  be  three  several  fines  and  recoveries', 
this  river  running  through  the  several  counties  of  Hertford, 
Middlesex  and  London. 

»  Dyer,  179;  Plow.  146;        *  2  Inst.  51 3- 
a  Inst.  514.  ^  8  Co.  145;  i  Wils.242; 

*  lbid.;Shep.Prac.Couns.  Shep.  Prac.  Couns.    c.  a, 

1 3,  by 32  Hen.  8,  c.  7 ;  West.  s.  9 ;  Shep.  I'ouch.  1 1 . 
Svinb.  in  his  Tract  of  Fines ;        *  a  P.  Wms.  1 28. 
CU>.  Read.  11. 
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TINES.  Where  money  is  agreed  to  be  laid  out  in  lands  to  be 

^  settled  in  tail,  a  fine  cannot  be  levied  of  the  money,  bnt  a 
decree  of  a  court  of  equity  will  bind  it  as  much  as  a  fine 
alone  would  have  bound  the  land  if  it  had  been  bought 
and  settled  ^;  but  where  the  estate-tail  is  of  such  a  nature 
as  would  require  a  recovery,  and  the  remainder-man  has 
but  a  chance  tot  the  estate,  as  the  tenant  in  \ajl  may 
happen  to  die  before  the  recovery  suffered,  or  in  'a  vaca- 
tion when  a  recovery  cannot  be  suffered,  a  court  of  equily, 
whose  business  it  is  to ,  aid  the  intoit  of  parties,  will  not, 
.in  violation  of  such  intent,  decree  the  paymient  of  the 
money  to  the  tenant  in  tail,  but  decree  it  to  be  laid  out  in 
a  purchase  of  land^  to  be  settled  according  to  the  direction 
of  the  party,  in  order  that  the  chance  of  the  remainder- 
man may  be  preserved  ^ 

But  in  order  to  render  these  things  capable  of  passing 
by  the  fine,  care  must  be  taken  that  they  are  named  in  the 
writ  of  covenant,  for  that  being  the  foundation  of  the  fine» 
nothing  can  pass  by  it  unless  by  way  of  render^  which  is 
not  there  named,  for  that  alone  is  the  subject  of  the  suit 
and  compromise ;  but  a  pecuniary  rent  or  other  redditus  may 
be  granted,  or  rather  created  and  secured  by  fine,  though 
not  named  in  the  writ,  because  that  may  be  the  consider- 
ation of  the  compromise  by  the  parties  <•  So  of  reversions 
and  remainders  \ 

A  fine  may  be  of  a  rent>«harge  de  novo,  or  which  had 
no  being  before^  or  of  a  chief  rent  or  other  rent  not  m 
esse,  but  not  of  ammity,  thou^  payable  to  a  man  and 
.his  heirsy  because  this  is  only  a  personal  inheritance*'. 
But  a  fine  cannot  be  levied  of  lands  held  in  ancient 
demesne  ^. 

•  1  P.Wms.  130 ;  2  Atk.  «  7  Co.  38. 

453  >  3  ^^^^  447 ;  1  ^es.  146.  ^  Shep.  Prac.  Couns.  1 2. 

'  I  P.  Wms*  471,  485;  *  1  Stra,  106;  2lEdw.  3, 

PuUmy  V.  The  Earl  o/Dar-  44 ;  18  Edw.  4,  2a  ;  WesU 

Ungton,  1  Bro.  Chan.  Rep.  Symb.  part  2,  s.  25. 

223 ;  and  see  39  &  40  Qeo.3,  ^  8  Co.  14^* 
c.  £6,  and  ante  vol.  l.  p.  26. 


*' 
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With  respect  to  the  description  by  which  things  should       riKES. 
be  named  in  a  writ  of  covenant  and  concord  of  a  fine,  it  is  ■ 

to  be  observed,  that  in  stnctness,  the  same  precision  is  nommaUon. 
requisite  as  in  the  writ  otprttcipe  quod  reddat,  in  an  adver- 
sary suit,  as  the  shire,  town,  parish  or  hamlet  where  the 
lands  lie,  for  the  place  where  it  lies  is  considered  to  be 
part  of  ift  name' ;  but  it  being  universaUy  known  and 
taken  as  an  amicable  composition  upon  a  feigned  suit, 
instituted  for  the  sole  purpose  of  effecting  a  conveyance 
of  land  from  one  person  to  another,  it  is  construed  with 
the  same  liberality  as  other  conveyances,  and  therefore  an 
honor  will  pass  by  the  name  of  a  manor,  as  well  as  by  its 
own  proper  name ;  and  that  though  the  town  or  place,  or 
towns  or  places  in  which  it  lies,  be  not  mentioned  "* ;  and 
although  it  was  formerly  held  to  be  necessary  in  levying 
a  fine  of  a  manor  to  describe  it  by  its  demesne  services, 
&c.  yet  since  fines  are  now  considered  to  be  common  as- 
surances, they  will  pass  by  the  name  of  a  manor  with  its 
appurtenances".  So  other  things  may  pass  in  fines  by  the 
same  names  they  are  granted  in  deeds,  as  a  castle  or  hun- 
dred, being  parcel  of  a  manor,  may  pass  by'th^  name  of  the 
manor  of  which  it  is  parcel ;  and  one  manor,  being  parcel 
of  another  manor,  may  pass  by  the  name  of  that  manor 
of  which  it  is  parcel^.  And  so,  though  it  be  not  a  real 
manor  at  all,  but  only  a  reputed  manor,  it  will  pass  by 
the  name  of  a  manor,  as  will  lands  reputed  to.  be  parcel 
of  a. manor  pass  by  a  fine  levied  of  such  manor  with  its 
appurtenances  ^  ^ 

Sp  by  (he  name  of  a  messuge,  n  house,  a  curtilage,  a 
garden,  an  olrchard,  a  dove-house,  a  shop,  or  mill,  as  parcel 
of  the  same,  will  pass  ^.  As  will  a  cottage,  a  toft,  a  cham- 

'  Bro.  Fines,  gi ;  Shep.  16;  iEdw.3,4;a7Hen.6,2. 

Prac.  Couns.  15.  p  Cro.  Eliz.   s^4f    7c>7; 

«  J9  Bdw.  4,  9.  6  Co.  63. 

■  3liist.6i3;Shep.Prac.  «  Plow.  169,  171;  West. 

Couna*  15.  Sym.  2 ;  Shep.  Prac.  Couns. 

*  26  Ass.  p.64 ;  2  £d*w,  3,  1 6. 
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FIKES.  ber,  a  cellar,  or  the  like.  A  chapel  or  an  hospital  may 
.  ■  also  be  demanded  in  a  fine,  and  pass  by  the  name  of  a 
messuage  '•  But  it  has  been  holden,  that  none  of  these 
things  will  pass  by  the  general  description  of  a  tenement, 
for  a  tenement  may  be  a  messuage,,  land  or  any  thing 
else  that  lies  in  tenure,  and  therefore  defines  no  one 
thing  in  particular '•  And  a  reversion  of  land  may  pass 
either  by  the  name  of  a  reversion,  or  by  the  name  of  the 
land  itself,  or  by  the  word  remainder^  or  right  or  in- 
terest^ 

Land^  meadow,  or'  pasture,  wood  and  the  like,  may 
pass  either  by  the  description  of  the  number  of  acrea(i) 
contained  in  it,  or  by  the  measure  of  the  superficial  quan- 
tity, as  a  hyde  of  land,  an  oxgang,.  rood,  furlong",  iSca 
And  house-boot,  hay-boot,  and  plough-boot  may  pass  by 
the  name  of  estovers  ^. 

Parsonages,  rectories,  advowsons,  vicarages  or  tithes 
impropriate  will  not  pass  by  the  names  of  the  advowson 
of  such  a  church,  but  of  the  rectory  of  such  a  church 
with  the  appurtenances ;  the  word  rectory  comprehending 
the  parish  church,  with  all  its  glebes,  rights,  tithes  and 
other  profits  '•  But  when  the  fine  is  but  of  a  presentation 
to  a  church,  it  must  be  of  the  advowson  of  such  a  church 
without  the  words  with  the  appurtenances ;  and  so  of  all 
vicarages,  endowed  or  not  endowed^. 

If  a  fine  be  levied  of  a  part  of  an  entire  thing,  it  must 
be  described  as  a  moiety,  a  third,  or  a  fourth,  part,  as 

'  13  Ass.  pi.  2.  ^  West.  Symb.  tiAi  supra. 

*  Courtneies  case,  1  Leon.  ^  Spelm.  Gloss.  Rectoria. 

i88.  ^  Soep.Prac.Couns.es, 

^  Shep.  Prac.  Couns.  i6.  s.  g ;  Shep.  Touch.  12. 

°  16  Ass.  9 ;  Shep.  Prac. 
Couns.  16. 


(1)  And  note,  that  where  a  fine  is  levied  of  so  many 
acres  of  land,  the  acres  are  to  be  considered  as  customary 
acres,  and  not  acres  according  to.  the  statute.  Waddy  ▼• 
Newton,  8  Mod.  276;  Brvgh's  case,  6  Co.  67,  a. 
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the  case  is.  But  if  an  entire  thing,  as  a  manor  or  mes-  FINK& 
suage,  be  parted,  as  if  the  manor  of  S.  be  diyided  into  — — 
two  parts,  (if  the  division  be  so  made  that  the  manor  of 
that  part  be  not  extinct)  and  a  fine  be  levied  of  a  part  of 
it,  it  must  pass  by  the  name  of  the  whole  manor.  So  if 
a  messuage  and  twenty  acres  be  equally  parted,  the  part 
divided  shall  pass  by  the  name  of  one  messuage  and  ten 
acres  of  land,  and  not  by  the  name  of  a  moiety  of  a  mes- 
suage and  of  twenty  acres  of  land*. 

The  county,  town,  parish  and  hamlet  in  which  the 
lands,  &c.  lie,  of  which  the  fine  is  levied,  ought  hkewise 
to  be  set  forth*;  but  if  the  description  be,  upon  the 
whole,  such  as  sufficiently  to  identify  ihe  land  meant  to 
be  conveyed,  it  will  pass,  though  the  particular  place 
where  it  is  situated  be  omitted,  or  a  vrrong  place  be 
named  ^. 

But  to  avoid  all  doubt  with  respect  to  the  particular 
lands  or  other  things  intended  to  pass  by  fines,  (which 
oflen  comprehend  them  under  very  general  and  indefinite 
terms  and  descriptions,  as  lOO  acres  of  land,  &c.  without 
mentioning  the  names  or  abutments  by  which  they  are 
generally  known),  it  is  usual  and  extremely  proper  to  in- 
sert a  particular  description  of  them  in  the  deed  declaring 
the  uses  pf  the  fine,  which  is  considered  as  the  best  guide 
in  ascertaining  the  real  land  intended  to  be  comprised  in 
the  fine  ^.  And  if  any  error  be  made  in  the  description  of 
the  lands  intended  to  be  comprised  in  the  fine,  the  court, 
will  frequently  permit  it  to  be  amended  upon  the  produc- 
tion of  the  deed  declaring  the  uses  of  the  fine,  or  other 

*  Shep.  Touch.  13;  Moor,  Cro.   Car.  269,  276;   and 

250;  3Kep.88;  Shep.Prac.  see  Waldrtm  y.  Tioscarriot, 

Couns.  17.  1  Mod.  78  ;  1  Vent  170. 

.    '  Stork  V.  Fox,  Cro.  Jac.  *  See  Jenk.  254 ;  JSyton 

120..  V.  Eyton,  1  Brow.  Par.  Ca. 

^  Monk  V.  Butler,  Cro.  156;  2Atk.  241. 
Jac.  574 ;  Faveley  v.  Easton, 
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mrEB.      sufficient  evidence  of  the  nustdce';  but  w|iere  the  alter-» 

""~ •  a6on  proposed  be  material,  as  in  altering  the  namber  of 

acres  from  a  less  to  a  greatcar  number^  (ft  the  hke,  the 
court  will  require  clear  proof  that  the  iatteotioa  of  the 
^  parties  was  agreeable  to  the  alterations  proposed*. 


VI.  In  what  Couat  and  bepobi^  whoi<  a  Fine  may 

BETAKEN. 

1.  In  what  court  a  fine  may  he  Umedm 
A  Fine  being  the  compromise  of  a  suit  insfituted  for 
th.e  recovery  of  real  property^  it  might  formerly  be  levied 
in  any  court  which  had  jurisdiction  to  hold  pleas  of  such 
property'. 

But  by  the  statute  de  modo  levandi  fines  %  it  is  enactedi 
that  fines  shall  thenceforth  be  levied  in  the  court  of  Com- 
mon Pleas,  or  before  Justices  in  eyre,  and  not  elsewhere, 
(two  Justices  at  least  being  then  present)  \  Except  the 
lands  be  situated  within  the  jurisdiction  of  the  courts  of 
the  county  palatine  of  Lancaster ',  or  of  Chester  \  or  of 
the  court  of  the  city  of  Chester  \  the  court  of  the  county 
palatine  of  Durham  %  the  courts  of  great  sessions  in 
Wales  ° ;  courts  of  ancient  demesne  of  land  holden  by  that 
tenure  ^ ;  or  (by  special  custom)  in  courts  of  cities  and 
corporate  towns   where  such  courts  have  authority  to 


*  1  Ld.  Raym.  209 ;  IVe- 
gore  V.  Oenmf$^  Kg.  Reeor. 
ai8;  Cru.  151;  Vf^alkery. 
Oxendm,  Ibid.;  Forster  v. 
Pottin^fon,  Barnes,  216; 
CraghtU  Y.^Pattison,  Ibid. 
94;  Bohmn  V.  Burton,  3 
Wils.  £8. 

*  Powell  r.  Peach,  2  Black. 
Rep.  laos. 

^  See  the  authorities  cited 
1  Cru.  Fines,  77. 
»i8Edw.  1. 


^  See  3  Inst.  515;  Co. 
Read.  8^ 

*  37  Hen.  8;  1  Wils.  275. 
^  3&8£dw.6,  c.28. 

*  43  Eliz.  c.  15,  s.  3. 
"  6  Eliz.  c.  37. 

'  34&35Hen.  8,  c  a6, 
8.  40. 

""  Blac.  Tracts,.  sn8,  931 ; 
a  Inst.  513;  Hunt  v.  Botrnie, 
Salk.  339;  Conj.  Rep.  gg^ 
194;  X>yer,^in^b;  1  fto. 
P.  C.  48. 


CH.  I.  §  ▼!.]  CONVEYANCING.  aj^j 

hold  pleas  of  iBnd  ^ ;  or  within  the  royal  franchise  of      nNES. 

Ely^.  .  

2.  Before  what  penonsjines  may  be  levied. 
By  the  statute  de  nwdo  lewmdi  fines  it  is  provided^  that  Befoie  whom 
the  acknowledgment  of  fines  shall  be  taken  io  the  pre-  \t^\tS^^^ 
sence  of  all  the  Justices  of  the  court  of  Common  Pleas; 
but  that  statute  being  impliedly  repealed  by  the  statute 
4  Hen.  7,  the  presence  of  two  of  such  justices  was  after- 
wards deemed  sufficient  to  give  Talidaty  to  the  fine  '•  And 
we  have  already  seen,  that  it  may  also  be  levied  before  the 
Justice  or  Justices  of  tlie  provincial  courts  of  Iiancaster, 
Chester,  Durham  and  Ely,  as  likewise  before  those  of  the 
court  of  great  sessions  of  Wales,  and  of  the  courts  of 
ancient  demesne.  But  in  every  case  a  personal  appear- 
ance in  court  was  required  by  the  statute ;  the  inconve^  • 
nience,  however,  which  this  occasioned  to  old  or  infirm 
persons  residing  in  distant  parts  of  the  kingdom,  gave  rise 
to  what  is  called  the  statute  of  Carlisle  (but  which,  in  fact,  is 
no  more  than  a  writ  directed,  by  Edw.  2,  to  the  Judges  % 
by  which  it  is  provided, ''  that  if  any  person  be  decrepit  by 
age  or  impotence,  or  by  casualty  so  oppressed  or  with- 
holden,"  as  to  be  unable  to^  attend  personally  in  court>  two 
or  more  of  the  Justices  with  the  assent  of  the  residue  of 
the  Bench,  or  one  Justice  attended  by  a  knight,  being  a 
man  of  good  fiune  and  credit,  may  receive  the  conusance 
of  the  party  at  his  place  of  residence  certifying  such  ac- 
knowledgment under  their  hands  and  seals  to  the  court  oi 
Common  Pleas  at  Westminster,  on  the  sanction  of  this 
writ.  On  a  feigned  suggestion  of  infirmity,  fines  may 
now^  therefore,  be  levied,  (and  where  the  expense  or  in- 
convenience attending  a  journey  to  Westminster  would 
be  considerable,  or  the  urgency  of  the  case  requires  them 

p  Mad.  Form.  Angl.  379,        '  Co.  Read.  8;   and  see 
394 ;  see  Warrinft  v.  Whate^    Shep.  Prac.  Couns.  17. 
Cro.  Eliz.  314 ;  1  Xeon.  188.        '  2  Eeeves,  304. 

^   1  Bac.   Abr.    636 ;     1 
Cru.  Fines,  85. 
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nNES.  to  be  acknowledged  before  the  ensuing  term),  usually  are 
""""""""■^  levied  before  conunissioners  appointed  for  that  purpose 
by  virtue  of  a  writ  of  dedimus  potestatem,  or  special  com- 
mission issued  out  of  Chanceiy  to  certain  persons  therein 
named,  answering  the  description  (or  said  to  answer  the 
description)  of  the  persons  mentioned  in  that  statute  \ 

And  by  the  custom  of  the  realm  the  Chief  Justice  of  the 
Common  Pleas  may  take  conusance  any  where  out  of 
court,  and  certify  the  same  without  any  dedimus :  and  if  a 
Serjeant  has  a  patent  to  be  Clnef  Justice,  he  may  take  conu- 
sances  without  a  dedimus  before  he  is  sworn".  So  by 
custom,  the  Judges  of  Assize  may,  in  their  circuits,  tak^  the 
acknowledgment  of  fines  without  any  writ  of  dedimus  potes- 
tatem,  on  account  of  the  great  confidence  which  the  law 
places  in  their  judgment  and  integrity:  in  such  cases, 
however,  a  writ  of  dedimus  potestaiem  ought,  in  strictness^ 
to  be  sued  out,  bearing  date  before  the  acknowledgment 
of  the  fine ;  but  in  practice  this  is  not  always  attended  to, 
nor  required  by  the  courts  \  And  by  34  &  35  Hen.  8, 
c.  26,  s.  40,  the  Justices  of  Wales  have  th^  same  authority 
by  virtue  of  their  general  commission,  with  respect  to  lands 
lying  within  their  jurisdiction  (1). 

As  this  dedimus  recites  that  a  writ  of  covenant  is  de- 
pending between  the  parties,  it  must  bear  date  subsequent 
or  at  least  not  prior  to  the  writ,  or  the  fine  may  be  set 
aside  for  error  ^.  In  a  case,  however,  where  the  dedimus 
was  tested  on  the  same  day  with  the  vmt  of  covenant,  the 

•  See  Wils.  78 ;  Go.  Read.  *  Jenk.  227 ;  Dyer,  224,b; 

9 ;  2  Vent.  30 ;  Cru.  90.  Argenton  v.  Westover,  Oro. 

■  Dyer,  224,  b;  Co.  Read.  Eliz.  275. 

9, 1 0 ;  2  Inst.  512;  Cro.  Eliz.  ^  Gobum  v.  Wright,  Cro. 

469.                                      '  Eliz.  740. 


(i)  This  is,  however,  in  no  case  to  be  understood  where 
such  chief  or  other  justices,  or  commissioners,  ^ure  them- 
selves parties  or  privies  to  the  fine,  a?  they  would  then  be 
judices  in  propriis  causis.    8  Hen.  6,  21 ;  Dyer,  220,  b. 
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court  held  it  to  be  well  enough,  for  that  the  writ  of  cove-       FINES, 
nant  may  be  said  to  be  depending  immediately  upon  the 
purchase  of  it,  and  that  if  a  stranger  were  afterwards  to 
purchase  the  lands  it  would  be  champerty*. 

If  the  dedimus  be  directed  to  two  jointly,  and  the  conu- 
sance be  taken  by  one  only,  the  fine  is  erroneous;  for  where 
two  are  invested  with  a  joint  power,  it  cannot  by  any  con- 
struction from  the  commission  be  executed  by  one  only*.  ' 
If  a  dedimus  be  awarded  to  take  the  conusance  of  three 
several  persons,  the  commissioners  may  take  the  conusance 
from  each  of  them  and  at  several  times,  for  it  may  so  hap- 
pen tliat  they  cannot  meet  at  one  place  at  the  same  time ; 
and  if  the  commissioners  return  the  conusance  of  but  two 
of  them,  the  court  may  erase  the  name  of  the  third  out  of 
the  dedimusj  and  make  the  writ  of  covenant  agreeable  to 
it ;  for  since  the  third  does  not  join,  it  can  be  no  prejudice 
to  him  ;  and  therefore  it  were  unreasonable  that  his  ob- 
stinacy or  refusal  should  impeach  the  conusance  of  the 
other  duly  taken,  and  so  prevent  their  amicable  composi- 
tion of  their  differences  \ 

A  dedimus  waa  awarded  to  take  the  conusance  of  a  fine 
from  baron  and  feme,  and  the  feme  refusing  to  join,  the 
conusance  of  the  husband  only  was  retumecl ;  in  this  case 
the  <K>urt  ordered  a  new  dedimm  to  be  awarded,  but  to  be 
of  the  same  date  with  the  former,  and  that  the  return  of  the 
commissioners  should  be  annexed  to  it ;  for  the  refusal  of 
any  one  of  the  conusors  can  be  no  reason  to  delay  or  hinder 
another  to  transfer  his  right^. 

Many  fines  having  been  found  to  be  improperly  levied 
since  the  practice  of  taking  the  acknowledgment  before 
commissioners,  by  a  rule  of  the  court  of  Common  Pleas, 
it  viras  directed,  that  no  fine  acknowledged  before  commis 

*  Arundel y.Arundel^Cro.        *  Cro.  Eliz.  676,677*  f« 
Eliz.  677;   Cro.  Jac.  677;    N.B.  327. 
6  Co.  47,  b.  .  .     '  Cro.  Eliz.  676,  677- 

■  Dotanes  v.  Savage,  Cro. 
Eliz.  240. 

▼  OL.   IV.  G  G 

i  * 
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FIVES.        sioners  should  be  allowed  to  pass  unless  some  person  who 
"""■"'""'"'""^  was  present  when  the  fine  was  acknowledged^  should  a[^)ear 
personally  before  the  lord  chief  justice  of  the  court  and  be 
examined  upon  oath  touching  the  execution  thereof'^.  But 
this  rule  having  bedn  found  by  experience  to  be  attended 
with  inconveniences,  and  not  having  answered  the  good 
purposes  for  which  it  was  intended,  it  was  afterwards 
ordered%  that  instead  of  an  oath  made  xivawict  of  the  due 
acknowledgment  of  the  fine,  an  affidavit  in  writing  on 
parchment  shall  be  made  and  annexed  to  every  fine,  in 
which  the  person  making  the  same  shall  swear  that  he 
knew  the  parties  acknowledging  such  fine ;  that  the  same 
was  duly  signed  and  acknowledged ;   that  the  party  or 
parties  acknowledging,  and  also  the  commissioners  taking 
the  same,  were  of  full  age  and  competent  underatanding; 
that  the  femes  covert  (if  any)  were  bolely  and  separately 
examined  apart  from  their  husbands,  and  fireely  and  volon* 
tarily  consented  to  acknowledge  the  same;  and  that  the 
cenusor  or  conusors,  knew  the  same  to  be  a  fine  to  pass 
his  or  their  estate  or  estates :  which  fine,  together  with  such 
affidavit  annexed,  shall  be  transmitted  to  the  lord  chief 
justice^  or  seme  other  justice  of  that  co«it,  for  hig  allo- 
catur ;  and  sach  affidavit  shall  remain  amiexcd  to  such 
fine,  «nd  be  left  with  the  same  in  the  proper  office:  and 
that  every  9uch  affidavit,  except  whepe  the  peraeaa,  at  the 
time  of  their  acknowledging  the  fine,  were  in  Ir^i^»  or 
some  other  parts  beyond  the  seas,  shall  be  SMide  by  some 
attorney  of  the  courts  of  Westminster-^h^lL      And  it  is 
ordered,  that  in  the  affidavits  made  in  pursuance  of  the 
preceding  rule,  the  person  or  persons  so  making  the  sasM 
shall  swear  that,  the  fine  was  duly  signed  and  ackAawl^4g^ 
i^on  the  day  and  year  mentioned  in  the  caption  ;  and  if 
there  be  any  rasure  or  interlineation  in  the  body  or  caption 
of  such  fine,  that  snch  rasure  or  interlineation  was  made 

*  Wilson,  82.  See  Utan        •  Hill.  17 Geo.  a;  Wlson, 
V.  Tidmarsh,  Barnes,  143.        85. 
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before  the  party  or  parties  signed  the  said  fine,  and  before       FINES, 
the  caption  was  signed  by  the  commissioners^. 

These  rules  have,  however,  in  some  instances  been 
dispensed  with,  as  where  the  attorney  has  died  before 
affidavit  made  ',  or  the  fine  has  been  acknowledged  out  of 
the  kingdom  •*. 

VII.  Of  the  Effect  and  Operation  of  a  Fine. 

In  considering  the  effect  and  operation  of  a  fine,  it  will 
be  proper  to  distinguish  between  the. operation  of  a  fine 
prior  to  the  statute  4  Hen.  7,  c.  24,  and  its  operation  sub*- 
sequent  to  that  statute,  or  rafter  the  difference  betwe^i 
a  fine  levied  in  the  manner  prescribed  by  the  common  law 
and  one  levied  in  the  manner  directed  by  this  statute  ^ 

1.  Of  a  fine  at  common  law.  « 

A  fine  being  considered  to  be  a  composition  of  a  suit  or  tbe  effect  of 
commenced  by  the  conusee  against  the  conusor  for  the  mon  Uw. 
recovery  of  land,  and  the  concord,  coming  in  lieu  of  Uie 
judgment  which  would  have  been  pronounced  by  the  court 
had  the  suit  proceeded,  a  .fine  was  at  the  c<Hnmon  1g|w 
aUovred  to  have  the  same  force  and  effect  as  ducb  judg* 
ment  would  have  had  if  given  in  an  adversary  suit  on  a  writ 
of  right  ^,  VIZ.  the  effect  of  fiiUy  ascertaining  and  establish- 
ing the  rights  of  the  respective  parties.  And  the  posses- 
sion being  delivered  by  the  sheriff  in  pur8uan,ce  of  the 
vmt  of  habere  facias  seisinam  directed  to  him  for  that  pur- 
pose^ the  fine  transferred  to  the  conusee  not  only  the  right 
of  possession,  but  also  the  possession  itself  (1).    And  by 

'  Hill.  26  8c  27  Geo.  2  ;  v.  Sinclair,    2  Blac.  Rep. 

Wilson,  89.  880. 

s  Say  V.  Smithy  Barnes,  '  See  Shep.  Prac.  Couns. 

217.  45,  et  seq.;  and  Prest.  Tracts, 

^  Fleetwood   v.    Calenda,  26. 

Ibid.    219;    Heathcock   v.  ^  Plow.  357;   and  see  1 

ffanfttify.  Ibid.  217;   Seton  Cru.  157. 


(1)  Actual  delivery  of  possession  by  the  sheriff  is  now 
rendered  unnecessary,  by  the  statute  de  fh^bus  levatis 
(97  Edw.  1 .)  which,  on  account  of  the  great  number  of  suits 

6  o  2  *  commenced 
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FINES.       the  old  common  law  it  was  held  to  vest  a  complete  and 
^^■"""■"^   indefeasible  title  in  him  against  all  subsequent  claiInant8^ 
Afterwards,  however,  (that  is  to  say,  in  the  time  of  Edw.  i, 
though  by  what  authority  does  not  now  appear)  persons 
•  were  allowed  a  year  and  a  day  to  assert  their  claims  against 

.  this  judgment"* ;  but  if  no  claim  was  made  within  that 
period,  the  fine  operated  as  a  perpetual  bar  against  all  per- 
sons whatever  who  were  within  the  four  seas  at  the  time, 
of  full  age,  out  of  prison  and  of  good  memory ;  and  this, 
not  only  on  account  of  the  great  force  ascribed  by  the 
common  law  to  the  decisions  of  the  king'fi  courts  in  settling 
the  rights  of  the  contending  parties,  but  because,  says 
Coke  ^,   the  law  hath  ordained  the  court  of  Common 

# 

Pleas  as  a  market  avert  for  assurances  of  land  by  fine, 
which  shall  be  good,  not  only  against  the  seller,  but  all 
strangers,  hke  unto  the  sure  and  safe  way  of  acquiring  the 
property  of  goods  by  sale  in  market  overt. 
This  operation  of  a  fine  to  bar  the  rights  of  strangers 
'  must,  however,  be  understood  to  have  extended  to  such 

persons  only  as  were  under  no  disability  to  make  their 
claim  at  the  time  when  the  fine  was  levied ;  for  persons 
not  of  full  age,  or  in  prison,  of  non-sane  memory,  or  beyond 
the  four  seas  at  the  time  possession  was  delivered  of  the 
land  to  the  conusee,  (till  when  strangers  were  not  pre- 
sumed to  have  notice  of  the  alienation  of  the  property*), 
were  excused  as  well  by  the  common  law  as  the  statute 
de  modo  kvandi  fines  from  pursuing  their  rights  within  the 

'  See  Mad.  Diss.  14,  15;  i  ;  and  seeDoct.  and  Stud. 

Brae.  436  ;     2   Inst.  511 ;  Dial.  1,  c.  23. 

1  Cru.  160.  ®  Co.  Read.  14;    2  Inst 

"*  See  Fleta,  lib.  6,  c.  53.  6^2 ;  Plow.  359 ;  1  Co.  97. 

■  3  Co.  78,  b ;  Co.  Read. 


commenced  to  set  aside  fines,  on  the  ground  of  no  traps- 
*  mutation  of  possession  having  been  made,  enacted,  that 
no  such  averments  should  thenceforth  be  admitted.    See 
1  Reev.  450;  Co.  Read.  18;  2  Inst.  522. 


**  '* 
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year  and  day«  or^  indeed,  within  any  definite  time  after^.        Fines. 
A  similar  indulgence  was  also  by  the  common  law  allowed  """^ 
to  femes  covert  who  were  not  bound  to  make  any  claim 
during  their  coverture^.    And  afterwards,  by  the  statute 
34  Edwi  3,   c.  i6y  called  the  statute  of  non-claim  %  all 
other  persons,  as  well  as  those  labouring  under  such  dis- 
ability, are  relieved  from  the  necessity  of  asserting  their 
rights  within  any  limited  period,  the  statute  declaring  that 
the  pleaof  non*claim  of  fines  to  be  thenceforth  levied,  shall 
not  be  taken  nor  holden  for  any  bar  in  time  to  come  (1). 
A  statute,  which  though  it  wholly  destroys  the  peculiar 
excellence  and  use  of  fines,  by  admitting  persons  to  claim, 
and  falsify  a  fine  at  any  indefinite  distance  of  time ',  is 
still  in  force  with  respect  to  all  fines  levied  as  at  common 
law  without  proclamations  under  the  statute  4  Hen.  7', 
and  these  fines  not  only  bar  all  parties  and  privies  to  the 
concord  but  when  levied  by  a  tenant  in  tail  in  possession, 
though  they  do  not  bar  his  issue  in  tail,  operate  as  a  dis- 
continuance of  such  estate,  and  put  the  persons  in  re- 
mainder or  reversion  to  their  writ  of  formedon  (2). 

'  Brae.  436,  b;  Plow.  360;         '  Rot  Par.  vol.  ii.  p.  14a. 
2lnst.5i6;2Blac.Rep.9g4.        '  Lit.  s.  441. 

4  Ibid.  '  See  JKM^,  next  sect. 

(i)  This  statute  was  passed  on  account  of  the  hardship 
which  was  frequently  suffered  by  remainder-men  in  fee, 
being  defeated  of  their  estates  by  persons  having  inter- 
mediate estates  for  life,  neglecting  to  make  their  entry ; 
for  if  there  was  tenant  for  lite,  with  remainder  to  another 
for  life,  remainder  to  another  in  fee,  and  a  fine  was  levied 
of  the  land  by  an  altenee  of  the  first  tenant  for  life,  and 
the  person  next  in  remainder  for  life  neglected  to  enter 
within  the  year  and  day,  not  only  he,  but  also  the  remainder- 
man in  fee,  was  for  ever  barred  of  his  right,  and  no  entry 
could  be  made  by  the  remainder-man  during  the  subsist- 
ence of  the  intermediate  remainder  for  life.  Plow.  357, 
369  5   ^  ^"o&X,.  254,  263  ;  2  Ibid.  51. 

(2)  By  statute  21  James  1,  c.  16,  this  writ  must  be 
brought  within  twenty  years  after  the  right  of  the  party 
accrues,  unless  the  person  having  the  right  be  under  any 
of  the  disabilities  mentioned  in  the  statute. 

003 
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FINES.        .    s.  We  now  come  to  consider  the  effect  and  operaticm 
"■*■*  of  a  fine  levied  in  the  mode  prescribed  by  the  statate 

MdVr4HeD.r.  4  ^^^'  7f  ^'  ^45  ^^'  *  ^®  levied  wiih  the  proclamations 

and  formalities  noticed  in  a'preceding  page  when  consider- 
ing the  different  parts  of  a  fine  °.    The  quality  allowed  by 
the  common  law  to  fines,  of  barring  all  who  should  not 
claim  within  a  year  and  a  day  was,  we  have  seen,  abolished 
by  the  statute  34  Edw.  3,  c.  16,  which  admitted  persons  to 
claim  and  falsify  a  fine  at  any  indefinite  distance^.  But  by 
this  innovation  in  the  coounon  law,  ''great  contention 
arose,  and  few  men  were  sure  of  their  possessions'.'* 
Hence  the  statute  i  Rich.  3,  c.  7,  and  4  Hen.  7,  c.  34, 
were  passed,  which  restored  the  doctrine  of  noA*clvm, 
though  with  some  variation,,  proclamations  being  required 
by  these  statutes  for  the  purpose  of  making  the  transfer 
more  notorious,  and  the  time  of  claiming  being  enlarged 
from  a  year  and  a  day  to^ve  years  after  such  proclamations 
made, ''  thus  excellently  moderating  between  the  rigour  of 
the  ancient  common  law,  and  the  latitude  given  by  the 
statute  of  non-claim^."   So  that  now  it  maybe  infmed 
that  a  fine  with  proclamations  concludes  all  persons,  as 
well  strangers  as  privies,  except  women  covert,  persons 
under  age,  in  prison,  out  of  the  realm,  or  of  non  sane 
memory,  not  being  parties  to  a  fine ;  ''  saving,  the  rigbt 
and  interest  that  any  persons  (other  than  parties)  have  at 
the  time  of  the  fine  engrossed,  so  that  they  or  their  heirs 
pursue  such  their  right  or  interest  by  action,  or  lawful 
entry  vrithin  five  years  after  proclamations  made;  and 
saving  the  right  and  interest  of  all  persons  which  accrues 
after  engrossing  of  the  fine,  so  that  the  parties  having  the 
same,  pursue  it  within  the  like  period  of  five  years  after  it 
so  accrues.''    And  if  at  the  time  of  the  fine  engrossed,  or 
of  such  accruer,  the  persons  be  covert  (and  no  parties  to 
the  fine)  under  age,  in  prison,  out  of  the  realm  or  a£  wm 

"  See  ante,  sec.  3.  "a  Inst.  528. 

^  Lit.  8.441.  ^2  Blac.  Com.  353- 
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sane  memory,  they  or  their  heirs  have  time  to  pursue       FINES. 

their  action  within  fire  years  after  such  imperfection  re-  ^^ 

moved  (i). 

But  though  the  statute  4  Hen.  7,  evidently  concludes  Biiroflataih* 
all  persons  under  the  words  'V  privies  and  strangers/'  and 
the  savings. extend  to  strangers  only,  and  not  to  privies, 
yet  it  was  at  first  doubted,  whether  a  fine  levied  by  te- 
nant in  tail  could  bar  the  issue  by  the  construction  of  this 
statute  (3);  for  entails  had  now  continued  so  long,  and 
been  so  much  favoured  by  the  nobility  and  people  on 
account  of  their  not  being  forfeitable  for  treason,  that  the 
judges  were  cautious  at  first,  in  making  so  large  an  ex- 
position of  the  statute  as  it  would  bear,  particularly  when 
the  statute  de  danis  had  expressly  declared  that  a  fine 
should  not  be  a  bar  to  estates-tail :  and  though  at  length 
the  judges  resolved  that  a  fine  with  proclamations  was  a 
bar  not  only  to  the  t^ant  in. tail  (because  he  could  claim 
no  right  against  his  own  acknowledgment  on  record  that 
it  was  the  right  of  another)  but  also  against  the  issue  in 
tail,  because  the  words  and  intention  of  the  statute  place 
the  privies,  that  is,  the  persons  claiming  the  right  de« 
volved  at  any  time  on  the  conusor,  in  the  same  condition 


(i)  The  force  given  to  a  fine  by  the  statute  4  Hen.  7, 
in  barring  the  rights  of  strangers  as  well  as  parties  and 
privies,  has  made  it  become  a  common  practice  to  levy 
fines  merely  for  the  purpose  of  guarding  a'  title  against 
dormant  claims,  by  shortening  the  usual  time  of  limita- 
tion :  for  whilst  otner  assurances  admit  of  an  entry  upoA 
the  estate  within  twenty  years,  and  a  writ  of  right  within 
sixty  years  afterwards,  this  precludes  all  latent  titles,  and 
puts  an  end  to  all  litigation  after  the  expiration  of  five  years 
rtota  the  completion  of  the  proclamations  directed  by  the 
statute. 

(2)  See  the  reasons  of  this  doubt  and  the  opinions  nro 
and  can.  And.  46,  1 70 ;  Plow..  373 ;  and,  in  particular, 
Murray  ex  dem.  Earl  of  Derby ^  T.  Raym.  260,  286,  319, 
338;  2  Jon.  238;  PoUexf.  491 ;  Skin.  95;  4  Reeve,  334; 
Co.  Lit.  iai,a.  n.(i)372;  1  Cm.  172. 

G  G  4 
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FINES.  as  the  conusor  himself  by  the  authority  of  the  legislature ; 
[  yet  to  prevent  all  future  doubt  upon  this  subject,  the  sta- 
tute of  32  Hen.  8,  c.  36,  was  passed,  which  by  s^  retrospec- 
tion confirms  the  constructibn  made  by  the  judges  on  the 
4  Hen.  J,  c.  24,  and  declares  that  **  all  fines  levied  with 
proclamations  by  any  person  or  persons  of  full  age,  of 
lands  entailed,  before  the  time  of  the  fine  levied,  to  the 
person  so  Jevying  the  same,  or  to  any  of  their  ancestors 
in  possession,  reversion  or  remainder,  or  in  use,  shall 
immediately  after  the  fine  engi^ossed,  and  proclamations 
made,  be  a  sufficient  bar  against  them  and  their  heirs 
claiming  the  said  lands  only  by  such  intail,  and  against 
all  others  claiming*  the  same  only  to  their  use,  or  to  the 
use  of  any  heir  of  their  bodies/'  Unless  such  fine  be 
levied  by  a  woman  after'the  death  of  her  husband,  of  lands 
.  which  were  by  the  gift  of  him  or  his  ancestors  assigned  to 
her  in  tail  for  her  jointure  *.  Or  unless  it  be  of  lands  en- 
tailed by  act  of  parliament  or  letters  patent,  and  of  which 
the  reversion  belongs  to  the  crown. 
>  The  persons,  whose  rights  are  barred  by  the  fine^  are, 
we  perceive,  parties,  privies  and  strangers;  now  with 
respect  to  the  parties  themselves  there  can  be  no  doubt, 
but  with  respect  to  \  privies,  (which  is  the  material  and 
operative  word  in  4  Hen.  7,  c.  24),  it  is  to  be  observed 
that  this  word  has  various  significations,  and  means  either 
a  privity  in  estate,  as  between  grantor  and  grantee  which 
arises  purely  from  their  own  contract,  or  a  privity  or  re- 
lation between  parties  arising  only  firom  blood,  as  ancestor 
and  heir ;  but  neither  of  these  are  intended  by  the  word 
privies  in  this  act,  "  for  i\  were  unreasonable  to  allow  any 
man  to  strip  me  of  my  acquisitions  or  inheritances,  with- 
out any  laches  or  neglect  of  mine,  because  I  happen  to 
be  his  heir,  or  because  by  a  fair  contract  I  am  concerned 
in  interest  with  him,  or  am  his  tenant*." 

»  See  n  Hen.  7,  c.  20.  »  Bac.  Abr. "  Fines,"  (B.); 

Co. Lit.  271,  a;  8  Co.  42, b. 
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The  privies  anderstood  and  intended  by  this  act  are  fines. 
those  who  are  privy  not  only  in  blood  to  the  conusor,  but 
likewise  in  estate  and  title  to  the  land  of  which  the  fine 
was  levied;  that  is,  those  who  must  necessarily  mention 
the  conusor,  and  convey  themselves  through  him  before 
they  can  make  out  their  title  to  the  estate. 

If,  therefore,  there  be  two  joint-tenants,  and  one  of 
them  levies  a  fine,  or  if  there  be  grantor  and  grantee,  and 
one  of  them  levies  a  fine,  though  there  be  a  privity  be- 
tween each  of  tiiese  within  the  letter  of  the  act,  yet 
neither  the  joint-tenant  in  the  one  case,  nor  the  donor  in 
the  other,  shall  be  barred  by  the  fin6,  unless  they  omit  to 
make  their  claim  within  five  years  after  their  titles  accrue^. 
So  if  an  heir  apparent  be  seised  of  lands,  and  the  father  ^ 

levies  a  fine  and  dies,  it  shall  not  bar  the  heir,  because  he 
does  not  claim  or  derive  any  title  to  the  land  from  his 
father;  and  therefore  shall  have  five  years  to  preserve 
himself  firom  the  fine  ^. 

But  it  is  otherwise  with  respect  to  the  issue  in  tail,  they 
being  privy  to  the  tenant  in  tail  both  in  bloo|d  and  estate, 
and  can  make  a  title  to  the  estate  only  as  his  sons;  hence 
if  a  tenant  in  tail  in  possession  levies  a  fine  with  procla- 
mations, it  will  be  an  effectual  bar  to  all  his  issue.  So 
also  if  there  be  husband  and  wife  tenants  in  special  tail, 
and  the  husband  levy  a  fine  without  the  wife,  this  shall 
bar  the  issue  tiiough  the  son  survive,  because  he  miust 
necessarily,  in  making  out  his  title,  show  himself  heir  to 
the  father  as  well  as  to  the  mother,  and  consequently  be 
privy , to  the  conusor  within  the  statute  ^  So,  if  there  be 
grandfather  and  grandmother  tenants  in  special  tail,  and 
the  grandfather  die,  and  the  father  enter  upon  the  grand- 
mother and  levy  a  fine,  the  son  is  barred*. 

^  2  Inst.  619-  139>  «^ ;  2  Bendl.  50;  Moor, 

e  2  Inst.  6«3 ;  3  Co.  89,  a.  a8. 

*  Keilw.  «06;  Dyer,  251 ;  •  Hob.  258,  339;  3  Co. 

2  Inst.  681 ;  8  Co.  72 ;  Hob.  90 ;  Moor,  145. 
257 ;  BeaumonfH  case,  9  Co. 
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FINES.  So  if  lands  be  limited  to  an  elder  son  in  tail,  remainder 

to  his  father  in  tail,  and  after  the  death  of  the  father,  the 
elder  son  levy  a  fine  with  proclamations,  and  die  without 
issue,  this  will  bar  a  younger  son  of  the  father;  for  as  the 
remainder  which  was  limited  to  the  father  in  tail  would 
descend,  on  his  death,  to  his  eldest  son,  and  the  younger 
son,  in  making  title  to  this  remainder,  must  claim  through 
his  elder  brother,  he  by  this  means  becomes  privy  to  him 
both  in  blood  and  estate,  and  consequently  is  barred  l^ 
his  fine  ^ 

But  if  tenant  in  tail  has  issue  a  daughter,  who  levies  a 
fine,  and  after  a  son  is  bom,  the  fine  shall  not  bar  the  son, 
because  he  may  make  himself  heir  to  the  entail  without 
any  mention  of  her,  and  can  make  out  his  title  without 
conveying  himself  through  her :  and  therefore  as  to  the 
estate,  he  is  a  stranger  to  her,  and  may  plead  quodpmies 
Jims  nihil  habueruni  K  So,  if  tenant  in  tail  has  issue  two 
sons,  and  the  eldest  levies  a  fine  and  dies  vrithout  issue 
in  the  life  of  his  father,  the  second  son  shall  inherit  the 
entail  notwithstanding  the  fine,  because  he  need  not 
mention  the  conusor  in  making  out  his  title  to  the  entail  \ 

So  if  lands  be  given  to  a  man  and  the  heirs  female  of 
his  body,  who  has  a  son  and  a  daughter,  and  the  wm 
levies  a  fine  and  dies  without  issue,  this  will  not  bar  the 
daughter,  for  though  she  is  privy  in  blood  to  her  brother, 
yet  she  is  not  privy  to  him  in  estate  or  tide,  as  she  can 
make  her  title  to  the  estate  without  conveying  her  deacent 
through  him^ 

If,  however,  this  requisite  both  of  blood  and  estate  be 
complete,  it  matters  not,  though  the  tenant  in  tail  be  not 
nor  ever  was  in  actual  possession  of  the  estate,  for  thougjk 
he  have  but  a  right  of  entail  in  him»  or  an  entail  in  ie» 
mainder  only,  or  even  a  possibility  of  entail,  his  issae 
will  be  barred*'.    Thus,  where  A.  was  tenant  for  life, 

'  Co.  Lit  372,  a.  68p «  ^oon  159. 

«  3  Co.  61 ;  Hob.  333.  *  Shep.  Touch,  xi . 

^  Bradslock    v.    Scovell,  *  See  1  Cru.  178. 
Cro.  Car.  434;   Cro.  Jac. 
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mainder  to  B,  in  tail,  reversion  to  B.  and  his  heirs,  a  fine  FINES, 
levied  by  B*  during  the  life-time  of -4.  was  held  a  sufficient 
bar  to  his  issue,  though  he  was  but  tenant  in  tail  in 
remainder  at  the  time  K  So  where  lands  were  limited  to 
A.  and  his  wife  and  the  heirs  of  their  bodies,  A.  died, 
leaving  i&sue  a  son,  who  disseised  his  mother  and  levied  a 
fine  with  proclamations,  and  this  fine  barred  his  issue, 
although  at  the  time  of  levying  the  fine  he  had  but  a  pos- 
sibility of  aii  estate-tail  during  the  fife-time  of  his  mother, 
for  he  is  within  the  words  of  the  act  "*  ( i ).      . 

So  where  il.  devised  land  to  his  wife  for  life,  remainder  to 
his  son  in  tail,  when  he  should  attain  to  his  s^e  of  twenty- 
five  years ;  and  before  that  time  he  levied  a  fine :  this  barred 
his  issue,  though  he  had  nothing  in  remainder,  as  it  was 

'  3  Co.  84 ;  Jenk.  274.  "  Archer^s  case,     3  Co. 

90,  a ;  Hob.  333. 

(1)  But  when  it  is  said  that  a  fine  is  a  bar  to  the  heirs 

in  tail,  though  levied  by  a  person  who  never  was  actually 

seised  of  the  estate*tail,  or  who  had  only  a  possibility  of  an 

entail  at  the  time,  this  must  be  understood  of  lineal  heirs 

only^  for  a  fine  levied  by  such  person  will  not  bar  a  collar 

ttral  heif  in  tail  of  the  person  levyii^  it;  *\  for  although  in 

a  lined  descent  the  issue  in  tail  is  barred  by  the  fine  of 

the  ancestor,  notwithstanding  such  ancestor  have^but  a 

possibility  of  an  estate-tail  when  he  levied  the  fine,  yet 

m  a  collateral  descent  the  case  is  very  different,  as  it  is  not 

necessary  that  the  issue  in  tail  should  make  mention  of 

any  collateral  issue  inheritable  before  him  as  in  a  lineal 

descent.''  Mackunlliam's  case.  Hob.  332 ;  Godfrey  y.  Vade, 

W.  Jones,  31 .    It  is  also  to  be  observed,  that  when  the 

issue  in  tail  levies  a  fine  in  the  life-time  of  his  ancestor, 

tenant  in  tail»  the  tenant  in  tail  himself  may  nevertheless 

afterwards  levy  ^  a  fine  of  the  same  land,  and  thereby  bar 

as  well  such  issue  in  tail  as  the  conusee  of  the  fine  levied 

by  such  issue ;  in  all  cases,  therefore,  where  it  is  said  that 

the  fine  levied  by  the  issue  in  tail  during  the  life-time  of 

the  tenant  in  tail  will  bar  the  issue  of  sudi  conusor,  it  is 

to  be  understood  to  mean  when  the  tenant  in  tail  dies 

without  barring  the  entail^  and  sufiers  the  estate  to  descend 

'  to  the  issue  so  levying  the  fine.;  3  Co.  50, 51 ;  9  Ibid.  140; 

and  see  Shep.  Touch.  a6. 
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FINES.  allowed  he  could  not  have  till  that  age ;  for  though  he  was 
not  actually  tenant  in  tail  when  he  levied  the  fine,  but  the 
vesting  of  the  estate  depended  on  the  contingency  of  his 
coming  to  that  age,  yet  the  issue  being  obliged  to  make 
out  his  title  through  him^  must  be  barred  as  a  privy  vrithm 
the  words  of  the  4  Hen.  7,  c.  24^  amd  the  conusor  was  a 
person  to  whom  the  land  was  entailed^  and  so  plainly 
within  the  words  of.  the  32  Hen.  8,  c.  ^6,  which  makes  a 
fine  levied  of  any  lands  entailed  to  the  person  so  levying 
the  same,  or  tp  any  of  his  anceistors,  a  bar  against  him 
I  and  his  heirs'. 

So  if  A.  be  tenant  in  tail,  the  remainder  to  B.  in  tail, 
the  reversion  to  the  right  heirs  of  the  tenant  in  tail,  and 
.the  tenant  in  tail  bargain  and  sell' the  lands  to  J.  S.  and 
his  heirs,  and  then  levy  a  fine  to  him,  this  is  a  bar  to  the 
issue  in  tail ;  but  it  does  not  displace  or  discontinue  the 
remainder  in  tail,  because  the  bargain  and  sale  conveyed 
no  more  than  what  the  tenant  in  tail  could  lawfully  grant 
which  was  a  descendible  estate  during  his  own  life ;  and 
no  estate  of  freehold  passed  by  the  fine,  that  being  before 
conveyed  by  the  bargain  and  sale ;  but  yet  the  fine  had 
the  effect,  though  subsequent  to  the  bargain  and  sale,  to 
convey  the  whole  estate-tail  to  the  bargainee,  who  before 
had  but  a  descendible  estate  during  the  life  of  tenant  in 
tail ;  because  wherever  a  fine  is  levied  to  a  person  to  whom 
the  lands  were  entailed,  and  whom  the  issue  must  mention 
in  hiafoTTnedan,  such  fine  cuts  off*  the  entail,  and  bars 
the  issue  ^. 

So  where  the  tenant  in  tail  had  executed  a  feoffment  of 
the  land,  and  parted  with  all  his  estate  before  levying  the 
fine,  his  issue  was  nevertheless  held  to  be  barred;  {or, per 
Cur.  a  fine  with  proclamations  by  the  statute  is  not  to  be 

"  Johnson  Y.  Bellamy, Cto.  field,  3  Co.  88;  1  Leon.  75; 

Eliz.  las;     Granf%    case,  and  fffin^  v.  £t;ig,  Cro.  £liz. 

cited  10  Go.  50;  Cro.  Eliz.  610. 

.  61 1 ;  Cro.  Car.  435;  2  Leon.        ^  Seynumr^H  case,  10  Co. 

36;  and  see  Zauchy.  Bam-  96;  Buls.  16s,  S.  C. 
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compared  to  a  fine  at  common  law,  or  a  fine  levied  by  fines. 
other  persons :  it  is  sufficient  that  the  fine  was  levied  by  the 
person  who  had  the  right  of  the  estate-tail  in  him,  or  to 
whom  the  land  was  entailed,  although  he  had  no  estate  of 
freehold  in  possession,  remainder  or  reversion  in  the  land 
at  the  time  p. 

So  also,  though  the  tenant  in  tail  be  disseised  of  his  estate, 
and  levy  a  fine  during  the  disseisin,  it  will  make  no  dif- 
ference . 

And  although  the  tenant  in  tail  dies  before  the  procla- 
mations are  past,  in  which  case  a  right  always  descends 
to  the  issue,  because  the  fine  is  no  bar  till  the  proclama- 
tions are  past,  yet  after  the  proclamations  the  entail  is 
barred ;  for  the  proclamations  distinguish  the  fines  which  . 
bar  the  entail  from  those  at  common  law,  which  only  dis- 
continue it;  and  by  the  express  words  of  32  Hen.  9,  c.36, 
all  fines  levied  with  proclamations  of  any  lands  entailed  to 
the  person  so  levying  the  same,  or  to  any  of  his  ancestors, 
shall  immediately  after  the  proclamation  made  be  adjudged 
a  sufficient  bar  against  the  said  person  and  his  heirs 
claiming  only  by  force  of  the  said  entail  \ 

Hence  it  was  adjudged,  that  where  A.  was  tenant  for 
life,  remainder  to  B,  in  tail,  and  B.  levied  a  fine,  and  died 
before  all  the  proclamations  were  past,  his  issue  being 
out  of  the  realm ;  that  after  the  proclamations  w6re  past, 
though  the  issue,  immediately  upon  his  return  into  the 
kingdom,  made  his  claim  to  the  remainder,  yet  it  availed 
him  nothing,  but  the  fine  was  a  final  bar  to  him*. 

So  it  was  where  there  was  grandfather,  father  and  son ; 
and  the  grandfather  being  tenant  in  tail  enfeoffed  the  father* 
and  afterwards  disseised  him,  and  then  levied  a  fine  with 
proclamations,  to  J,  S,  but  before  the  proclamations  were 
all  pasty  the  father  entered,  and.  after  they  were  all  past, 

p  Hunt y. King, Cto.'E&i.  437;  Smitk  v.  Stapleton,  2 

610.  And.  177;  Moor,  628. 

^  3  Co.  90,  a ;  Jenk.  275.  •  Case  of  Fines,  3  Co.  87. 
'  3  Co.  86;  Plow.  430, 
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¥INES,  -  the  conusee  entered,  and  then  the  grandfather  and  father 
died,  and  the  son  brought  his  formedon\  the  conosee 
pleaded  the  fine  with  proclamations,  and  the  demandant 
thereupon  the  entry  of  his  father,  but  could  recorer  no- 
thing ;  because  after  the  proclamations  passed,  the  fine 
was  a  good  bar  to  the  entail  which  was  made  to  the  grand- 
fether  who  levied  the  fine  ^ 

And  the  law  is  the  same  in  case  of  actions  brought,  as 
of  an  entry  made  to  preserve  the  entail ;  for  if  tenant  in 
tail  levies  a  fine,  and  dies  before  all  the  proclamations  are 
passed  and  the  issue  in  tail  brings  ^formtdxm^  the  conusee 
may  plead  the  fine  with  proclamations,  though  they  were 
made  pending  .the  wrif. 

And  this  has  been  carried  so  &r,  that  though  a  parti- 
cular tenant,  who  is  a  stntnger  to  the  tenant  in  tail,  should 
enter  before  the  proclamations  were  past,  to  preserve  his 
own  right;  yet  the  «ntail  is  barred ;  as  if  there  is  A.  tenant 
for  life,  remainder  to  J3.  in  tail,  remainder  to  C.  in  fee, 
and  JB.  disseises  A.  and  levies  a  fine ;  but  before  the  pro- 
clamations are  passed,  the  tenant  for  life  enters  and  avoids 
the  fine  as  to  himself  and  C;  though  in  this  case,  neither 
the  estate  of  A.  nor  C.  are  affected  by  the  fine,  yet  after 
the  proclamations  made,  the  entail  is  barred  from  the 
proclamations  made,  nor  can  any  act  of  the  issue  pre* 
serve  it*. 

As  tenant  in  tail  may  convey  his  whole  estate  by  the 
fine,  80  may  he  carve  any  less  estate  out  of  it,  which  shall 
likewise  bind  the  issue  after  his  death;  as  if  there  be  A. 
tenant  for  life,  remainder  to  "B.  in  tail,  imd  JB.  agrees  to 
make  a  lease  for  years  to  J.  5.  upon  writ  of  covenant 
brought  by  £.  against  J.  S.  he  may  levy  a  fine  came  uo, 
Ifc,  to  B.  and  B.  may  render  the  land  to  J.  S.  for  the  term 
agreed  on,  with  reservation  of  a  rent ;  and  this  lease  shall 
continue  in  force  against  the  ismie,  because  when  J.  S. 

*  Huntv.King,Cto.TSih.  «.  Cro.  Eliz.  610 ;  Poph. 
689,610.  65,68. 

■  3  Co.  90 ;  Plow.  436. 
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conveys  by  the  fine,  though  he  really  has  ho  right,  the       FINES, 
tenant  in  tail  and  his  issue  are  estopped  to  say  otherwise  • 
than  that  he  took  a  fee-simple ;  and,  consequently,  it  ap- 
pearing by  the  fine  that  he  was  tenant  in  fee-simple,  he 
has  thence  a  power  to  make  a  lease  to  bind  his  issue  ^. 

Also,  if  a  stranger  levy  a  fine  to  tenant  in  tail,  and  he 
grant  and  render  his  estate  to  such  stranger,  the  fine  will 
bar  the  issue  in  tail*. 

But  if  there  be  tenant  for  liie,  the  remainder  in  tail, 
and  the  tenant  for  life  levy  a  fine  came  ceo,  i^c.  to  the  tenant 
in  tail,  who  grants  and  renders  a  rent-charge  out  of  the 
lands  to  the  conusor,  this  fine  shall  not  bind  the  issue, 
.because  the  rent  was  newly  created  by  tenant  in  tail,  and 
not  entailed  to  him  or  any  of  his  ancestors ;  and  the  entail 
of  the  land  continuing,  no  encumbrance  of  the  donee  can 
afiect  the  land  any  longer  than  his  life*. 

But  although  a  rent  may  be  barred  by  a  fine  levied  by 
the  owner,  yet  a  rent  in  the  possession  of  a  third  person 
cannot  be  barred  by  a  fine ;  and  it  is  the  same  of  a  right  * 
of  way  or  common,  for  these  being  rights  otily  collateral  to 
and  issuing  out  of  lands,  they  cannot  be  divested,  for 
such  things  being  mere  creatures  of  law,  and  owing  their 
existence  purely  by  construction  and  intendment  of  law 
only,  they  are  considered  to  be  always  in  the  possession 
of  the  persons  who  are  by  law  entitled  to  such  possesmouy 
notwithstanding  any  suspension  of  his  actual  enjoyment  of 
them^ 

If  tenant  in  tail  of  a  rent-charge,   issuing  out  of  a 
manor,  levies  a  fine  of  the  manor,  this  by  the  opinion  of 

y  Smith  v.Stqpletim,Vlovf.  5  Co.  124^  a ;  1  Freem.  312; 

430.  Cro.  Jac.  60;  T.  Raym.  149; 

*  Jenk.  275.  ^  Goodright  ex  dem.  Hare  v. 

*  And.  6 ;  3  Co.  8a ;  Dy.  Board  &  Jwes,  cited  1  Cru. 
ft  13;  Plow.  436.  295. 

*  See  Shep.  Touch.  %2 ; 
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FINES.        Hobart  and  Harvey,  is  a  bar  of  the  rent,  because  the  fine 
being  levied  of  the  land,  inclusively  gives  the  rent'  (i). 

And  a  fine  levied  of  the  entail  of  a  trust  estate  vnD 
equally  be  a  bar  to  the  issue,  as  if  levied  of  the  legal 
estate**, 

So  a  fine  levied  by  tenant  in  tail  of  an  advowson  in  gross 
virill  bar  his  issue  \  But  if  tenant  in  tail  of  an  advowson 
grant  or  render  to  another  the  nomination  of  a  clerk  to 
an  advowson,  by  fine,  this  will  not,  it  is  said,  bind  the 
issue,  because  the  right  of  npinination  is  a  thing  distinct 
from  the  advowson,  and  not,  therefore,  entailed^  (2).  Bat 
in  none  of  the  cases  we  have  mentioned,  can  the  estate- 
tail  be  barred  by  a  fine  levied  in  any  other  court  than  the. 
court  of  Common  Pleas,  levied  with  proclamatioiis,  in 
pursuance  of  the  statute  of  Hen.  7,  for  if  levied  in  any 
inferior  court  (unless  it  be  by  special  custom)  it  will  only 
have  the  efiect  of  a  fine  at  common  law,  which  we  have 
seen  is  to  work  a  discontinuance  only  of  the  e9tate->tafl, 
without  barring  the  issue  firom  bringing  Kformedon^^ 

It  may  also  be  proper  to  notice,,  before  we  quit  this 
head,  that  though  a  fine  levied  by  tenant  in  tail  will  ba^r 

^  Helliot  y.  Saunders,  Cro.  Bagshot, Ih.ajS;  iFre.sn. 

Jac.  699 ;  1  yes.  391.  •  Wats.  Inc.  84. 

*  See  Clifford  v.  AMey,  '^  Plowd.  435. 

1  Ch.  Ca.  268 ;  Salisbury  v.  >  Com.  B«p.  124. 


(1)  But  qtiare,  for  there  appears  to  be  no  fine  levied  of 
the  rent,  which  being  the  thing  entailed,  and  not  the  land, 
should,  it  would  seem,  descend  to  the  issue  till  the  entail 
thereof  be  barred  by  a  fine ;  and  see. Plow.  435 ;  but  see 
also  1  Yes.  391 ;  Carter,  22. 

(2)  It  is,  however,  to  be  noticed  to  the  student,  that  this 
doctrine  has  by  some  modem  conveyancers  been  contro- 
verted, on  the  principle  that  the  nomination  and  presenta- 
tion to  the  advowson  are  in  effect  the  same  thing,  oeing  the 
firuit  and  profit  of  the  patronage ;  and  see  1  Cm.  188. 
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his  issae^  yet  its  operation  is  confined  to  that  alone,  and       fines. 

will  not  bar  the  rights  of  those  in  remainder  or  reversion,  — — — - 

expectant  on  the  failure  of  issue  of  the  tenant  in  tail, 

(unless  they  fail  to  make  their  claim  within  five  years  after 

their  right  accrues),  because  the  fine  can  pass  to  the  co- 

nusee  no   greater  estate  than  the  conusor  had  in  him, 

which  was  only  an  estate  to  him  and  the  heirs  of  his  body ; 

upon  the  expiration  of  that  estate,  therefore,  or  in  other 

words  upon  failure  of  heirs  of  the  body  of  the  conusor, 

the  estate  of  the  conuseie  will  determine ;  unless  indeed 

where  the  immedtjEtte  reversion  in  fee  after  the  expiration 

of  the  estate-tail  is^  the  tenant  in  tail  himself;  in  which 

case  the  fine  witt-pass  a  fee-simple  to  the  conusee;  for 

the  entail  being  destroyed^y  the  fine,  it  becomes  a  mere 

particular  estate,  and  being  united  with  the  reversion,  it, 

like  all  other  particular  estates,  is  merged  and  extinguished 

in  the  inheritance*'.    So  if  teqant  in  tail  of  an  advowson 

grant  by  fine  the  nomination  of  a  clerk  to  one  and  his 

heirs,  so  that  on  .the  church  becoming  void,  the  grantor 

may  nominate  a  clerk  to  the  tenant  in  tail  and  his  heirs, 

and  that  he  or  they  shall  present  the  clerk  so  nominated 

to  the  ordinary;  such  a  fine  will  not  bind  the  issue  in  tail, 

becanse  in' this  case  the  nomination  and  presentation  are 

distinguished,  so  that  the  finfe  is '  not  levied  of  the  thing 

entailed  ^ 

The  proper  fine  for  barring  an  estate  tail  is  that  sur 
cami$anee  de  droit  come  ceo.  The  natural  operation  of  this 
fine  being  to  pass  a  feensimple,  but  if  the  fine  levied  be' 
that  sur  concessit  or  the  like,  it  will  bar  the  estate-tail  so 
long  as  it  continues  in  force,  and  be  good  against  the  issue 
in  tail  during  the  continuance  of  the  estate  which  passes 
by  the  fine"^. 

But  the  operation  of  a  fine  is  not  to  be  confined  to  the  Farther  ofierA. 
barring^f  estates-tail,  the  further  object  of  the  statute  *''*"^    "**' 

^  See   1  Show.  370 ;    4        ^  Rutland's  case,  Cro.  Ja, 
Mod.  1  ;  1  Cru.  195.  40 ;  Jenk.  3^1. 

*  Plow.  435;  1  Cru.  188. 

VOL..  IV.  II  n 
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ram.      4  Hen.  7.  beipg  to  piot^t  penom  in  poMcaciwi  of  boiU 

"*T against  all  donnaat  titlea*    It  is  a  rule,  however,  that  no 

interest  Is  barred  by  a  fine  that  is  not  divested  out  of  the 
owner ;  for  if  the  person  who  had  the  right  continnes  in 
possession  at  the  time  of  the  fine  levied,  he  is  under  no 
oecessity  to  make  his  daim,  and  cannot  be  put  to  hia 
action  or  entry  (which  are  the  only  remediea  the  act  giToi 
to  avoid  fines  and  secore  the  party's  inteisat)  becaose  he 
being  in  possession,  and  not  distofbed  by  the  fine,  has 
^ei^y  all  those  reniedies  it  can  give  him,  e^d  therefore  it 
were  unnecessary  and  finiitless  to  pursue  them;  as  if  a  nsa 
»      ^yies  a  fine  of  land,  out  of  which  I  have  a  rent,  cohmoa^ 
or  the  like,  the  fine  and  five  years  non-d^um  shaU  not  a&ot 
roe,  because  I  am  stiU  in  possession  of  my  rent  or  com- 
mon, and  it  were  in  vt^in  to  endeavour  to  recover  wk»lk  I 
still  eiji^oy'*    And  according  to  Lord  Coke,  the  estate,  in 
order  to  be;  put  in  a  situation  to  be  banr^  by  a  fine,  mnat 
aUK>  be  turned  to  h  i[ight;   bnt  this  position,  if  the 
.    words  ''  turned  to  a  nf^%,*'  are  understood  in  tfmir  tech* 
nical  sensei   Mr.  Cruise  ^  ha#  property  obmrred  is  loo 
general^  for  though  no  estate  or  inteieat  can  be  baned  by 
^  fine  unless  it  is  divested  out  of  the  real  ownor,  either 
before  the  fine  is  levied,  or  by  the  operation  of  the  fiat 
itself  that  is,  unless  the  real  owneris  turned  outofpooscarion 
of  such  estate  or  interest,  yet  it  is  not  necessary  thafc  the 
right  of  poseession  should  be  gone,  which  is*  the  meaning 
of  the  phrase  *^  turned  to  a  right  V'  but  it  is  sufficieirt  thet  he 
h^s  only  a  right  of  entry  or  action  left  in  him^ 

'Hius,  if  A.  lei^?  to  j^.  fof  yeais,  to  coremence  after  a 
farmer  l^ase  in  esse.;  the  fiist  lease  deteiminee^  and  befim 
eny  entry  by  B.  the  leseoK  enters  and  makes  a  feoffinent^ 

UIn8L5i7;gCo.io6»ai       "^  iCw.  989^ 

Crq.  Jac.  60;  T.  Raym.  149;        «»  Cow.  Diet  "Pive*." 

6  Cro.  134 ;  Vent.  8i ;  Focus        «  See  2  Inst  517 ;  5  Co. 

V.  Salisbury,  Hard,     400;  X23,  b;  9  Cq.  iq6,  a;  and 

Corbet  V.  Stone,  T.  Raym.    Sowell  v.  Zouch,  Plow.  365- 
217. 
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flwl  leries  a  fine;  atKl  frre  years  pass  without  any  claim :       HN£5. 

jB.  is  barred  of  his  interest;  for  by  the  general  clause  the   —       \ 

fine  concludes  all  priyies  and  stranger's^  and  the  first  saving 

includes  the  lessee  in  respect  of  the  word  interest,  which 

a  term  for  years  may  properly  be  called  p.     But  if  B.  who 

had  the  future  interest,  had  died  before  the  determination 

of  the  first  lease,  and  ttpon  the  expiration  thereof  the 

leesee  had  entered  and  levied  a  fine,  and  after  the  five  years 

adminislration  had  been  granted,  the  administrator  should 

have  been  allowed  five  years  to  make  his  claim,  for  none 

had  a  right  or  tide  of  entry  before,  and  it  accrued  to  him 

by  tbe^  administration  after  the  same,  and  consequently 

he  must  be  allowed  fivie  years  from  the  accruer  of  his 

righl ;  but  in  the  former  case  the  leasee  had  a  right  of 

entry  at  the  time  of  the  fine  levied,  and  therefoi!e  coulfl 

have  but  five  years  firom  that  time;  but  if  the  lessor  enters 

upoa  the  first  lessee,  and  levies  a  fine,  the  second  lessee 

ahaU  hdve  five  years  after  the  first  lease  is  determined,  be* 

cause  his  right  then  firat  accrued^. 

So  executors  having  lands  devised  to  them  till  debts 
and  legacies  are  paid,  may  be  barred  by  a  fine  and  five 
years  non-claim,  because  they  likewise  have  an  interest 
viFfthiii  the  words  of  the  statute'. 

If  there  be  tenant  by  elegUy  statute-merchant  or  staple,  Elegit,  ttatote, 
aad  a  fioe  be  levied  of  those  lands,  and  five  years  pass 
wi&ottt  any  claim,  ney  are  bound  by  the  fine,  because 
tWy  have  each  of  them  an  interest  within  the  words  and 
inftentioa  of  the  statutes,  and  thereby  shall  be  bound  if 
they  do  not  pursue  thehr  rights  within  five  years'. 

Aad  in  die  case  of  Deighton  v.  Gremilk\  all  the  judges 

P  Saffin*s  case,  Cro.  Jac.  '  Power's    case,     9  Co. 

Cb;  5  Co.  124;  9  lb.  105.  105,  a;  41b.  124. 

«  1  Leon.  99;   alb.  157;  •alnst.siy;  5Coii34,af; 

Cro.  Jac.  61  ;  5  Co.  124,  a;  Plow.  374;   Ogfiel  v.  Lord 

and  see  Corbet  v.  Stofie^  T.  Arlington,  Mod.  a  17. 

Rayiti.  140.;  iCru.  214;  also  '  2  Ventr.  333;    Show. 

Edwards  r.Slaterf  Ji9Lrd./[io,  36;  Skin.  260. 

H  H   ft 
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FINES.       agreed,  that  although  the  conusees  of  statutes-merchant 
'^  did  not  enter,  yet  that  they  had  possession  in  law,  in  con- 

sequence of  their  extents  and  liberates^  which  gave  them  a 
right  of  entry,  and  therefore  they  might  be  barred  by  a 
fine. 

It  is  however  to  be  observed,  that  the  puty  mast 
have  extended  the  land,  till  which  time  he  has  no  right  to 
enter,  and  cannot  therefore  be  put  into  possession*;  to 
it  is  of  a  conusee  of  a  statute  before  execution  sued;  for 
though  the  judgment  and  execution  be  incumbrances  that 
are  chargeable  upon  the  estate,  yet  before  execution  sued, 
the  conusee,  8cc.  has  no  right  to  the  land,  for  hia  release 
of  all  his  right  ]to  the  land  will  not  hinder  him  from  suing 
out  ex.ecution,  and  consequently  he  cannot  be  barred  by  a 
fine,  unless  he  omit  to  make  his  claim  in  five  years  after 
the  extent,  for  then  his  right  first  accrues  ^. 

SOy  if  a  man  has  a  decree  in  Chancery  to  charge  lands, 
and  the  tenant  of  the  land,  after  the  decree,  aliens  by  fine, 
and  five  years  pass«  yet  the  plaintiff  may  have  execution, 
because,  till  the  decree  be  executed,  he  has  no  right  to  the 
land,  and  therefore  is  not  obliged  to  make  any  entry  or 
claim  to  preserve  it  tiH  his  title  accrues^. 
Bightoftntrj.       A  title  of  entry  for  a  condition  broken  may  be  barred 

by  a  fine  levied  by  the  grantee  or  devisee  of  the  conditional 
estate.  Thus,  where  lands  were  devised  to  trustees  and 
their  heirs,  upon  condition  that  they  should  pay  a  certain 
sum  of  money  every  year  for  the  support  of  a  school- 
master, tec. ;  and,  on  non-perfonnance  of  the  trusts,  the 
lands  were  devised  over  to  other  persons ;  the  trustees 
neglected  to  perform  the  trusts,  and  levied  a  fine  of  the 
lands ;  it  was  determined  that  the  fine  was  a  good  bar  to 
the  persons  who  had  a  title  to  enter  on  breach  of  the  con- 
dition*.   So  a  title  of  entry  for  a  condition  broken,  may 

»  1  Mod.  217.  M  Mayor  o/LonAmv.  Ah- 

'  Ibid.  ford,  Cro.  Car.  575;  1  W. 

^  Chan,  Cases,  268.  Jones,  452. 


CH.  I.  §  VII.]  CONVtYANClNC^.  ^6o 

also  be  barred  by  a  fine  levied  by  the  grantor  of  the  con*       riKES. 
ditional  estate :  as  if  a  person  makes  a  feofiment  on  condi*-  ' 

tion,  and  before  the  condition  is  broken,  the  feoffor  levies 
a  fine  of  the  same  lands,  either  to  the  feoffee,  or  to  any 
other  person,  the  condition  will  be  thereby  discharged  for 
ever^.  Unless  in  the  above  cases  the  fine  was  levied  for 
the  purpose  of  corroborating  the  conveyance  by  which  the 
condition  was  created,  it  will  not  destroy  the  condition ; 
for  in  that  case  the  fine  and  condition  wiU  be  construed 
together,  and  will  operate  as  one  assurance'. 

A  power  appendant,  or  in  gross,  may  be  barred  by  a  Powm. 
fine  levied  of  the  lands  to  which  the  power  relates,  by  the 
person  to  whom  such  power  is  reserved ;  because,  by  the 
fine,  the  person  acknowledges  all  his  right  and  interest  in 
the  lands  to  be  vested  in  another  ;  and  th^fore  it  would 
be  repugnant  to  that  acknowledgment  that  he  should  ever 
afterwards  claim  any  power  over  those  lands.  Besides,  a 
power  appendant,  or  in  gi*0S8«  being  part  of  the  old  domi- 
nion, is  considered  as  an  interest,  which  may  be  released*. 
Thus  where  one,  being  seised  in  fee,  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  over,  reserv- 
ing to  himself  a  power  of  revocation,  by  deed*  indented 
and  enrolled;  and  then  revoked  the  uses,  and  levied  a 
fine;  it  was  resolved  that  the  fine  had  destroyed  the 
power  **. 

And  a  power  of  revocation  may  also  be  destroyed  in 
part,  by  levying  a  fine  of  part  of  the  land,  and  yet  continue 
good  as  to  the  residue^. 

But  if  a  person  who  has  a  power  appendant,  or  in  gross, 
levies  a  fine  of  the  lands  to  which  the  power  relates,  and 
afterwards  by  deed  declares  that  such  fine  shall  enure  as 

^  Shep.  Touch.  154.  *  Digges*s  case,    1  Rep. 

•  CromwelPs  case,  2  Rep.     173. 

69;    and  see    Thomasin  v.        ^1  Inst.  215,  a;    Shep. 
Mackworthy  Carter,  71.  Touch.  501. 

•  1  Inst.  237,  a ;  3  Rep. 
83^  a. 
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flNIS.        aa  execution  of  his  power,  such  fine  will  not  destroy  the 
power,  because  the  fine  and  declaratioii  of  uses  will  in  that 
case  be  considered  as  one  assurance',  and  operates  there- 
fore as  an  execution,  and  not  as  an  extinguishment  of  the 
.  power*. 

But  a  power  collateral  to  the  land,  which  is  not  joined 
with  an  interest,  cannot  be  destroyed  by  a  fine  levied  by 
the  person  to  whom  such  a  power  is  reserved,  becavse  it 
is  considered  as  a  bare  and  naked  authority,  which  cannot 
be  released  or  divested.  Thus  it  is  said  by  Lprd  Chief 
Justice  Popham,  in  JOiggein  case,  that  if  a  feoffinent  was 
made  to  A.  in  fee  to  divers  uses,  with  a  proviso  thai  it 
should  be  lawful  for  JB.  to  revoke  those  uses,  B.  conldnot 
ift  that  case  release  his  power,  nor  extinguish  or  destroy  it 
by  a  fine,  because  it  was  a  collateral  power ;  for  the  land 
did  not  move  from  him«  nor  would  the  party  have  been  ia 
by  him,  if  he  had  executed  the  power  ^.  Nor,  np<m  the 
same  principle,  -can  such  power  be  barred  by  the  fine  of  a 
stranger.  Where,  therefore,  a  person  gave  his  wjbfe  a 
power  to  dispose  of  lOo/.  to  such  persons  as  she  should 
appoint,  to  be  paid  within  one  year  after  his  decease ;  the 
wife,  after  the  death  of  her  husband,  made  anappointmeat 
'  of  this  sum ;  and  the  heir  of  the  husband  levied  a  fine 
of  the  land,  and  five  years  passed,  afterwards  the  appointees 
of  the  lOO/.  brought  their  bill  to  be  paid  that  sum;  Lord 
Hsurdwicke  observed,  that  although  by  the  several 
statutes  relating  to  fines,  all  right,  claim,  and  interest 
which  strangers  had  were  barred  by  a  fine,  yet  thai  such 
a  stpranger  as  M.  who  had  no  interest,  but  only  a  bare 
naked  power,  and  who  could  not  have  mado  aa  entiy, 
was  not  afiected  by  its. 

*  Herring  v.  Brown^    2  •  Doe  v.  T7%i^d>M^Sioagl. 

Show.   185;  1  Ventr.  368;  45. 

Carth.  22 ;  Comber  1 1 ;  Skin.  '  i  Inst.  237,  a ;    t  Bqp^ 

1 8d ;  1  Freem.  S.  C.  ^  Doe  v.  1 74,  a. 

Wkuhead,  Dougl.  46,  S.  P.  »  WiUif  v,  Sknr^  1  Atk. 
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For Aer,  a  fine  and  non-claim  is  a  good  bat  to  a  writ  oi^  -    tINES. 
error,  in  consequence  of  the  word  actions,  in  the  second      ~ 
leaving  of  the  statute  4  H^n.  y,  and  so  has  a  fine  been  held 
to  be  a  bar  to  a  ^t  of  error  to  r^erse  a  cominon  fe-> 
tovery*.. 

The  estate  of  a  copyholder  is  holdeti  to  be  an  interesi 
within  the  wofds  of  the  statilte  Hen.  j,  and  may  iherefote 
be  barred  by,  a  fine  levied  by  the  person  havihg  the  free- 
bfold  of  the  lands.  Thus  if  a  copyholder  be  disseised,  and 
the  disseisor  levy  a  fine  with  proclamations,  both  the  copy- 
holder and  the  lord  will  be  barred  of  their  estates,  i^ess 
ihey  make  their  claim  in  due  time  K  So  if  the  copyholder 
itake  a  feoffiodent  in  fee,  and  the  feoffee  levies  a  fine  with 
]^roclamations,  and  five  yeafs  pass  without  claim,  the  lord 
will  be  barred,  for  the  purview  of  the  act  is  general,  de- 
claring a  fine  to  conclude  as  weH  strangers  as  parties  and 
privies,  and  the  words,  **  right,  claim  and  interest,"  used  in 
the  saving,  6learly  extend  to  copyholds  ^. 

But  an  entail  of  a  copyhold  cannot  unless  by  special 
Custom  be  barred  by  a  fine,  because  a  copyholder  cannot  « 

implead  or  be  impleaded  in  the  king's  courts,  and  a  fine 
levied  in  pursuance  of  4  Hen.  7,  must  be  in  the  6ourt  ef 
Common  Pleas  and  not  elsewhere  K 

Ternis  for  years  may  also  be  barred  by  a  fine  levifed  o^  Terms  foi 
the  inheritance,  if  the  lessee  be  in  possession.  Th^s,  if  ^ 
lessee  for  years  assign  his  term  in  tfust  fot  himself  and 
afterwards  purchases  th6  inheritance  and  occupies  the 
land,  and  theii  levies  a  fine,  and  five  years  pass  without 
claim  by  the  assignee,  iSie  tenh  is  lost,  for  neither  th^ 
tesiut  que  trust  nor  the  termor  have  any  remedy :  not  the 
ees^ni  que  trust,  because  he  by  the  fine  hath  acknowledged 
llie  land  to  be  the  right  and  inheritance  of  the  conusee ; 
and  it  were  unreasonable  to  allow  him  any  pretensions 
after  so  solemn  a  confession  to  the  contrary :  not  by  Ai 

^  Shep.  Touch.  ^*  *  See  Pat^m^B  csise,  gCji. 

*  Co.  Copyh.  B.  56.  104.  - 

>  1  Cru.  ail,  ai3. 
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TINES.  termor,  because  he  having  a  right  at  the  time  of  the  fine 
levied,  and  omitting  to  make  his  claim  within  five  years,  ib 
barred  by  the  express  words  of  the  statute".  So  it  is,  if 
tenai^t  in  fee-simple  makes  a  lease  for  one  hundred  years 
to  attend  the  inheritance  in  trust  for  himself,  and  still  con- 
tinues  in  possession,'  and  then  makes  a  lease  for  fifty 
years,  and  levies  a  fine  sur  conusance  de  droit  to  conBnxk 
it,  and  five  years  pass  without  any  claim  by  the  first 
lessee  ;  his  interest  is  barred  by  the  fine,-  for  the  second 
lease  and  the  fine  divested  the  first  term  out  of  the  lessee, 
and  consequently,  if  there  be  no  claim  by  him  in  five 
years,  his  interest  must  be  barred'^. 

But  if  a  man  make  a  lease  or  demise  for  years,  and  still 
continues  in  possession,  he  is  considered  as  tenant  at  will 
to  the  lessee  for  years ;  and  a  fine  levied  by  him,  whilst  so 
in  possession,  will  not  operate  to  bar  the  term,  because  the 
*  possession  of  the  tenant  at  will  being  the  possession  of  the 
person  in  remainder,  his  interest  is  not  divested^.  Thus 
where  the  owner  of  the  inheritance  of  land  created  a  term 
of  five  hundred  years  in  trust  for  himself  for  life,  and  then 
for  his  brother,  and  afterwards,  when  in  possession  under 
the  trust,  covenanted  to  stand  seised  of  the  same  lands  to 
.  similar  uses,  and  levied  a  fine ;  and,  upon  a  question  whe- 
ther the  term  of  five  hundred  years  was  barred  by  the  fine 
and  non-claim.  Sir  Matthew  Hale  held  not,  for  the  lessor 
continuing  in  possession  by  permission  of  the  trustees,  he 
was  only  tenant  at  will  to  them,  and  the  estate  of  the 
termor  was  not  divested  or  displaced,  and  the  fine  there- 
fore had  no  operation  ^.  So  if  a  man  purchtoes  the  fee- 
simple  of  lands,  of  which  there  is  a  long  term  in  beii:^,  and 
the  conveyance  is  made  by  fine,  and  the  purchaser,  to 
protect  the  inheritance,  has  an  assignment  of  the  term  in 

"  Mam  V.  Morris^   Cro.  »  See  i  Cm.  216. 

Car.  110.  f  Focuiv.  Salisbury, Enrd. 

»  Lev.  270  ;   Freeman  v.  400;  and  see  Corbet  v.  Stone, 

Barnes,  Sid.  478 ;  Vent.  80 ;  T.  Raym.  140. 
Chan.  Rep.  51,  65. 
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trust  for  himself,  though  the  termor  makes  no  claim  in  five  '1NE& ' 
years,  yet  the  term  continues ;  because  the  statute  of  fines 
being  made  for  the  security  of  purchasers,  they  would 
weaken  their  interest^  if  fines  destroyed  such  leases  i^ainsi 
the  intention  of  all  parties'*.  And  hence  it  is  to  be  con- 
sidered as  a  general  rule,  that  terms  for  years  which  are 
kepton  foot  by  purchasers  for  the  purpose  of  protecting 
the  inheritance,  will  not  be  barred  by  a  fine  levied  by  the 
owner  of  the  inheritance.  • 

But  a  term  vested  in  trustees  for  any  other  purpose  than 
that  of  protecting  the  inheritance,  may  be  barred  by  fine 
and  non-claim ;  as  where  A.  had  a  term  vested  in  him  for 
securing  children's  portions,  B.  being  in  possession  of  the 
land  levied  a  fine,  and  five  years  passed  without  any  claim 
being  made,  and  it  was  resolved  by  the  court  that  the  term 
was  barred'. 

Also,  if  a  man  mortgages  his  land,  and,  as  is  usual,  still 
continues  in  possession,  and  levies  a  fine,  and  five  years 
pass,  yet  the  mortgagee  is  not  barred ;  for  though  the 
mortgagee  be  in  reality  out  of  possession,  yet  when  that 
19  done  by  the  consent  of  both  parties,  and  the  nature  of 
the  contract  requires  it  should  be  so  while  the  interest  is 
paid,  it  is  against  the  original  design  of  the  contract,  that 
any  act  of  the  mortgagor,  except  the  payment  of  the 
money,  should  deprive  the  mortgagee  of  his  security,  and 
is  no  less  than  a  fraud,  which  the  conunon  law  will  not 
comitenance'.  So,  if  the  mortgagee  is  in  possession,  and 
levies  a  fine,  and  the  five  years  pass,  yet  upon  payment  of 
the  money  the  mortgagor  may  enter^ 

It  is  agreed  on  all  hands,  that  a  fine  and  lion-cIaim  will  Trust  eftat*. 
bar  a  trust,  because  the  cestui  que  trust  has  an  equitable 

,"1  NorfollfB  case,    3  Ch.  *  Weldony.Duke  ofYork^ 

Ca.  1  Sid.  460 ;  1  Vent.  82 ;  1  Vem.  132,  and  there  said 

1  Lev.  272;  i.Cru.  215.  to  be  a  new  way  of  fore- 

^  Hanmer  v.  Eyton,  Comb,  closing    the  equity  of  re- 

67;  1  Ch.  Rep.  27,  33.  demption;  but  see  2  Venu 

»  Sid.  460;    Vent,    82;  189. 
Lev.  272  ;  2  Ves.  48a. 
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FiNEl       lateresty  and  therefore  otight  to  pursue  h  by  f  top^i'  leiH^ 
""^  ~  die«  to  secttfe  it^    Aiiif  J.,  be  seked  of  lahch  in  ttvai  for 

B,,  tod  a  tbird  pefBon  emfer  and  lerf  d  fine  with  {nro 
damations,  and  fite  years  paes  withodt  chdm,  it  Will  baf 
the  estate  of  his  eeitui  que  trust,  as  weB  aii  of  the  ttuite^. 
this  doetrine  must,  boweter,  be  applied  with  some  dl^ 
linetion. 

As,  1 .  Where  a  purchaser  has  notice  of  the  trtist,  though 
the  trustee  conveys  to  him  by  fine/  and  five  years  pass  WilZi- 
but  any  claim  by  the  cestui  que  trust,  yH  the  ixnsi  is  not 
barred,  because  where  the  purchaser  has  tiotice,  he  sees 
the  title  of  the  vei^or,  and  what  power  he  has  i6  comrey ; 
and  therefore^  when  he  takes  ihe  htnd  from  hinr^  shaD  be 
presumed  to  hold  it  in  the  same  pfight ;  and  the  render 
coul^  not  make  him  a  better  tide  than  he  bad  in  himself; 
and  when  the  purchaser  takes  it  upon  these  terms,  the  trust 
]#  undisCurbed,  asfd  the  interest  oteesfui  que  tmst  no  way 
aiected  by  the  fine'. 

So  where  a -person  t&  whom  Hands  were  detfsed  charge* 
abSe  with  legacies,  tevied  a  fine,  on  which  there  was*  a  five 
yeaffs  non-^laim,  and  afterwards  gifuntedf  a  rent-charge,  and 
mortgaged  the  lands ;  it  was  decreed,  that  the  fine  and 
l^eni-elaimf  were  no^  baf  to  ifie  legatees,  because  the  devises 
harii^  no  liths  but  under  the  wiff,  must  have  had  notice 
of  the  legacies^. 

BufI  it  is  to'  be  obsenred,  that  in  these  caSesr  of  a  ibe 
neH  being  a  bai^  of  af  trust  by  iieason  of  notite  in  Ae  pur- 
chaser, the  f&e  itself  is  not  void  or  vt^idubfe  on  that 
account ;  but  the  purchaser  or  person  to  Whom  ihe  fine 
js<  tevied,  either  without  considexiation,  Or  with  n6tice  of  die 
#us#,  stands  in  the  place 6f  the  trustee,  and  willbe deCieed 
te^  held  i»  titet  for  the  beneficial  owner  of  the  estate  ^ 

»  (Mord  v.  JM^,  r  Ch.  »  Gilb,  €h.  6ft ;  but  for 
Ca.  a68 ;  2  Ibid.  ^^ ;  S^t^    this  see  i  Vem.  t^^. 


bmy v.Bagot,  y Ibid.  378 ;        ^  Brapefs    C&nlpea^    t. 
1  I^em.  ii.  Ya0dlmr,  s  Verti;  664. 

•  ■  ifcru.  210. 


CH.  I.  %yiii]  CONVETANCJNO,  ^75 

9.  Though  the  trustee  dlonld  convey  by  fine  to  a  pnir*  FIHIS. 
chaser,  who  had  no  notice,  and  thereby  and  five  years 
non-claim  the  cestui  que  trusi  should  be  barred,  yet  if  the 
purchaser  re-eonyey  to  the  trustee,  the  bar  by  the  re«con- 
veyance  ceases,  and  the  trust  revives  again ;  for  be  that  was 
originally  invested  wiih  a  trust  shall  never  be  allowed  to 
plead  his  own  tortious  act  in  his  justification,  for  that  were 
to  allow  a  man  to  plead  his  crime  in  his  own  defence  and 
excuse  of  his  treachery  ^ 

And,  so  in  general,  a  fine  levied  by  a  trustee  shall  not 
be  allowed  to  affect  the  interest  of  the  cestui  que  trusts 
Thus,  in  the  case  of  Shields  v. Atkins^,  Lord  Hardwicke  said 
it  would  be  dangerous,  where  a  persoi;!  enters  on  the  foot 
of  the  trust,  and  never  makes  any  declaration  of  his  having 
performed  the  trust,  to  construe  thid  such  an  entry,  as  that 
a  fine  and  non-claim  aftierwards  would  be  a  bar.  And  in 
"the  case  of  Lord  Pomfrit  v.  Ltntt  Windsor*,  his  lordiBhip 
observed,  that  .a  court  of  equity  wouM  not  sufler  a  fin^ 
levied  by  a  trustee  to  bar  an  equitable  right ;  md  that  if  a 
practice  of  thaa  kind  was  aliowed  to  prevail^  a  court  of 
equity  might  as  well  be  aboUshied  by  aet  of  parliament. 

A  cesiui  que  trust  may  levy  a  fine  and  bar  his  own  estate*. 
Before  the  statute  of  uses,  indeed,  tf  a  cestui  que  use  had 
levied  a  fine,  it  might  have  been  avoided  at  any  time  by 
the  plea,  gruod  pmriet  fans  nihil  habuermU\  as  the  cntui  que 
use.  had  no  estata  in  the  land>  but  was  barely  tenant  at 
will  to  his  feofiees*.  But  modern  chancellors  have  very 
oaucb  altered  the  law  in-  dii»  respect,  having  laid  it  down 
as  a  general  rule,  that  any  legal  conveyance  or  aslsurance 
by  Ae  cestui  que  trust  shall  have  the  same  tfkct  and 
operation  on*  the  trust  estate,  as  it  would  have  had  on  die 
legal  estate,  if  the  trustees  had  conveyed  it  to  the  cestui 

»  Bofvey  v.  Smithy  a  Ch.  ^  aVes.  481;  2Atk.63i, 

Cb*  124,  195,126;  iVem.  S.P. 

60,  S.  C.  •  Year  Book,  a?  Hen.  8, 

*  Ibid.  ^  1  Vem.  149.  «o ;  Bro.  Abr.  tit.  Fine,  pl.4. 

«  sAilt.  563. 
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FtNES.  '  '  gtie  trust.    So  that  now  a  cestui  que  trust  in  tail  may  by  a 
*■*■"——■'*"   fine  duly  levied,  bar  bis  issue  as  fully,  as  if  he  had  the 

legal  estate ;  for  otherwise  trustefes  by  refusing,  or  by  not 
being  capable  of  executing  their  trust,  might  prevent  the 
tenant  in  tail  from  exercising  the  power  given  him  by  the 
law  over  his*  estate,  which  would  be  extremely  incon- 
venient, and  would  tend  to  the  introduction  of  perpe- 
tuities ^ 

And  so  a  cestui  que  trust  in  tail  may  not  only  bar  Ins  own 
issue  by  a  fine,  but  also  the  persons  in  remainder  or  re- 
version, unless  they  make  their  claim  within  the  time 
specified  by  the  statute  K 
SpnogiDg  Qie.        A  springing  or  shifting  use  cannot  be  barred  by  a  fine 

levied  of  the  estate  but  of  which  such  springing  or  shifting 
use  is  to  arise,  unless  by  non-claim  for  five  years  after  it 


arises^. 


Therefore,  where  two  coheirs,  on  the  marriage  of  one  of 
them,  conveyed  their  estate  to  trustees  to  the  use  of  the 
intended  husband  in  fee,  subject  to  a  proviso  that  m 
default  of  issue,  if  the  heirs  of  the  wife  should  pay  to  the 
heirs  of  the  husband  a  certain  sum,  the  remainder  in  fee 
limited  to  him  should  cease,  and  be  to  the  use  of  the  right 
heirs  of  the  wife.  Afterwards  the  husband  and  wife  levied 
a  fine  for  the  purpose  of  extinguishing  the  wife's  right 
under  the  proviso,  and  settle  the  estate  on  the  husband 
and  his  heirs*  But  it  was  held  to  be  no  bar,  for  it  waa  said 
that  this  proviso  was  within  the  reason  of  the  limitations 
allowed  in  the  Diike  of  NorfoWs  case,  where  it  was  said 
that  future  interests,  springmg  trusts,  or  trusts  executory, 
and  remainders  to  arise  Upon  future  contingencies,  were 
wholly  out  of  the  rule  and  reason  of  perpetuities,  if  they 
are  not  of  remote  consideration,  and  such  as  would  speedily 
wear  out ;  and  that  the  fine  could  not  bar  the  benefit  of 

'  1  Chan.  Ca.  213;  Cases  ^  Loyd  v.  Carew,  Show, 
temp.  Talbot,  43.  P.  C.  137. 

«  Basket  y.  Pierce,  iYqw. 
226. 
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this  proyisoy  because  the  same  never  was  nor  conld  be  in       FINES, 
the  wife,  who  levied  the  fine.  — — — — 

Dignities  and  titles  of  honour,  having  relation  to  some  l>igiuttefc 
place,  are  entailable  by  the  crown,  as  tenements  within  th^ 
statute  de  doniif  yet  neither  the  donee  nor  his  issue,  can  * 
bar  the  entail,  either  by  fine  or  other  means,  either  with 
respect  to  the  right  of  any  person  claiming  under  the 
person  levying  the  fine,  or  the  person  himself  who  levied 

A  further  effect  of  fines  is  the  passing  estates  and  in-  riM  puMi  th* 
terests  of  married  women  in  the  inheritance  dr  freehold  eofcit 
of  lands  and  tenements  (i).  The  common  law,  we  have 
seen,  invests  the  husband  with  a  right  over  the  whole  of 
the  wife's  personalty,  and  entitles  him  to  the  rents  and 
profits  of  her  real  estate  during  the  coverture ;  it  further 
gives  him  an  estate  for  his  own  life  in  her  inheritance,  if 
he  was  actually  in  possession,  and  there  is  bom  any  issue 
capable  of  inheriting ;  but  the  same  law  which  confers  so 
much  on  the  husband,  will  not  allow  the  wife,  whilst  a 
feme  covert,  to  enlarge  the  provision  for  him  out  of  her 
property,  or  to  strip  herself  of  any  claims  which  the  law 
gives  her  on  his ;  on  the  contrary,  jealous  of  his  great 
authority  over  her,  and  fearful  of  his  using  compulsion,  it 
creates  a  disability  in  her  to  give  her  consent  to  any  thing 
which  may  affect  her  right  or  claims  after  the  coverture, 
and  makes  all  acts  of  such  a  tendency  absolute  nullities  r 
by  the  rigour  of  the  ancient  law,  this  rule  appears  to  have 
been  so  universally  applicable,  that  a  married  woman 

^  PurbecKs  case.  Show.  P.C.  ii ;  i  Co. Lit.  20, a,  n. (3). 


(1)  And  this  effect  is  not  confined  to  fines  levied  con- 
formably to  the  statute  of  Hen.  7,  but  extends  to  every 
kind  of  fine,  as  well  without  as  widi  proclamations ;  and 
whether  levied  .in  the  court  of  Common  Pleas  or  in  an 
inferior  court,  they  derive  their  operation  in  this  respect 
from  the  principles  of  the  common  law.    1  Cru.  208^ 
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FINES.       could  in  no  case  liind  herself  or  her  heirs  by  any  direct 
— ■  mode  of  alienation  ^.    But  afterward,  two  indirect  modes 

i^ere  allowed,  namely,  fined  and  comBion  recoyeries ;  for 
though  it  might  be  proper  to  incapacitate  the  wife  from 
being  influenced  by  the  husband  to  prejudice  herself  by 
any  cooTeyances  or  agreements  during  the  corertuie,  jeC 
justioe  to  others  required  that  such  as  had  any  claim  on 
die  wife's  frednold  or  inheritance,  should  not  be  forced  to 
postpone  their  suits  till  the  marriage  was  determined ;  and 
hence  the  common  law  allowed  ft  judgoienk  against  the 
husband  and  wife  in  a  suit  for  her  kutd  to  be  as  condttm 
aa  if  given  agjaiast  a  feme  sole ;  whtdi  was  carried  so  far^ 
Aat,  ttU  the  statute  of  Westminster  the  seoond,  JB<%a«it 
against  then,  even  on  de&idt  in  a  pofisessovy  actum  faf 
the  wife's  fireeh<M,  drnve  the  wife  after  the:  fausbSKf fl 
death  ta  a  writ  of  right  fo  recover  her  hnd  ^  From  eat-* 
Uiag  the^  husband  and  wife  to  definsd  her  tide,  aftd  miAdflg 
the  jvdgmeni  Mtsueli  defenee  to  be  condnaivc^  penultiag 
than  a^  cofli^imd  the  suit  by  a  final  agreement  of  rsooid 
in  the  same  mimiKM  a»  other  sustorsy  wae  zra*  ginat  or  difi- 
cwlt  tnmsitioB^  vmtm  esfieeisjly  when  it  is  considered^  thtk 
lo  the  case  of  femea  convert  fines  areneYev  allowed  to  pan 
without  a  seoret  eoBamifeietion  of  them  apart  fitim  tbdi 
hnsbandsy  to  ascertain  whether  their  consent  be  the  lesirit 
of  a*  free  choioe,.  oe  of  the  husband's  compulsive  influence. 
Sudk  than"',i  appeals  ta  bethe  true  source^  wikenee  may  be 
deored  the  presait  foree  of  iiiea  and  eommoo.  recoteries 
as^  against  the  wife,  who  yntm  in  them;  fer,  whatever  in 
point  of  bar  and  conclusion  was  their  effect,  when  insults 
reQ%  a/keese,  of  course  attended  them^  whei^tiiey  were 
feigned,  and  in  that  form  they  gradually  rose  into  modes 

^  See  Co.iit.  i ai, ». n.(i);    in  the  lands  of  her  husband 
r  Bkc;  Conu  44a;  but  see    might   fbrmerly  have  bees 
abo   Mad.    Form.  Anslic.    b»rred  by  a  feofllsfeat  made 
No.  148,  149;  lleev.  £.  L.    by  him  with  her  ass^. 
91,  whence  it  should  seem  .      ^  See  2  Inst.  34^^ 
that  thewife's  right  to  dow^r       »  Co.  lit^  in,  a,  n.  (i). 
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of  atieoation^  qif,  a9  the  mor^  usual  phrase  ia,  coomon  HNsa. 
aaaurances.  Thin  mode  qf  acoountiog  for  a  manied  ^^ 
woman  being  permitted  to  alienate  her  real  rights  hy  finet 
though  not  hy  any  instrument  or  set  strictly  o?  nominally 
fl^  ^nveyan^e,  l^ads  to  proviug,  that  the  common  notion 
of  ^  fine's  binding  femes  coTert  merely  by  reason  of  the 
secret  examination  of  them  by  the  judges  is  incorrect ;  for 
if  the  secret  fprt^mination  was  of  itself  so  operativei  the  law 
mighty  9^d  suiely  would^  provide  the  means  ef  adding^ 
that  Ibnn  to  oidioary  coaTeya^^es^  afut  so  make  thesist 
conduaiye  to  femes  covert  equfdly  with  a  ftne;^  buti^ijs 
cleerly  otherwise :  and,  except  in  ^  case  of  conyeyancee 
by  custom  (i),  there  must  be  a  suit  depending  fof  ihe  free^ 
hold  ox  inheritanoe^  oic  the  examination,  being  extrajudt* 
oialy  will  be.  ineflbctusl  ^  The  just  eaqplaostion,  therefore, 
of  the  subject  soema  to  be,  that  the  pendency  of  a  real 
lotion  for  the  fteehold  of  tho  land^  in  consequence  of 
previously  tafcipig  out  an  original  writ,  (without  whid^ 
preliminary  even  at  this  dity  a  fine  is  a  auUily)  sheuld  b« 
deemed  the  primary  cause  of  the  fine's  biadiag  a  fens** 
covert«  and  4At  the  secret  exammation  of  her,  on  taking 
^  8^knowledgmm!it  of  the  fine,  is  only  a  tecondttiy  cause 
of.  ^18.  operations  a  conchision  which  reoeifvea  ^Mck 
countenance  firom  the  cireomMance  of  a  wife  being  atto  wed 
at  the  common  law  to  levy  a  fine  by  attorney,  m  which 
ease  it  is  hsxdly  ta  be  conceived  that  she  couU  have  been 
yreyiously  examined  as  to  her  consent'  (a). 

^  2  Inst  673;  Keilw.  4,ay        '  See  Olanv.  L.  2^  c.  3.; 
to  20,  a.  1  Cm.  io8,  201 . 

*  Co.  lit  121,  a,  n.(2). 


(1)  By  tha  cust<Mn  of  London  and  soeae  other  eitiee  a 
married  woman  may  bar  herself  by  ^deed  enrolled,  in  which 
case  she  is  prijvately  exasuned ;  and  this  cmtom,  with  re«- 

3«ct  to  the  city  of  London,  is  confirmed  by  34  8c  35 
en.  8,  c.  22^ ;  and  see  Hob.  225. 

(2)  But  yet,  qtMBre,  for  Ae^  force  of  the  warranty  con- 
tained in  tne  fine  should  seem  to  be  on  account  of  the 

private 
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FINES.  -  But  upon  whatever  principles  the  doctrine  of  a  fine's 

'  binding  a  feme  covert  was  originally  founded,  it  is  now 
fully  established  that  by  joining  with  her  husband  in  levy- 
ing a  fine  of  any  lands  of  which  the  husband  is  seised  in  her 
right,  she  may  completely  bar  herself  and  her  heirs ;  and 
tile  estate  in  such  case  passes  wholly-  from  the  wife,  and 
not  from  the  husband,  who  is  named  in  the  fine  (so  fiir  as 
respects  her  interest)  merely  for  conformity,  the  fine  being 
considered  as  tiie  act  of  die  wife,  and  not  of  the  husband, 
and  the  conusee  is  in  by  her  only,  insomuch  that  although 
she  levy  the  fine  without  the  concurrence  of  her  husband, 
yet  if  he  does  not  enter  during  the  coverture,  it  will  bar 
her  alter  his  deaths ;  and  so  if  the  fine  be  reversed,  the 
whole  estate  becomes  again  vested  in  her  as  before'. 
Dowcn  But  though  it  was  always  admitted  that  a  fine  levied  by 

a  feme  covert  of  her  own  inheritance,  would  be  a  complete 
aUenation,  and  an  absolute  bar  to  her  and  her  heirs,  yet  it 
was  formerly  held  that  it  would  not  bar  the  right  to  dower 
which  the  law  gives  her  in  the  estate  of  her'  husbcmd,  be- 
cause in  the  lifehtime  of  the  husband,  this  is  but  a  contin- 
gent and  uncertain  interest,  depending  upon  the  event  of 
her  surviving  him ;  a  different  mode  of  reasoning  has  since, 
however,  prevailed,  and  it  is  now  an  established  doctrine 
tiiat  t^e  wife's  joining  with  her  husband  in  levying  a  fine 
of  his  estate  will,  unless  a  contttaiy  intent  be  expressed, 
bar  her  of  all  right  to  dower  out  of  such  estate ;  for  having 
no  interest  in  the  lands  comprised  in  the  fine  in  her  own 
right,  the  fine,  unless  the  contrary  appear,  must  be  sup- 
posed to  be  for  the  purpose  of  barring  that  which  she  has 

*  Dougl.  44.  '  ^Co.  67,  b,  77,  b. 


private  examination,  for  it  is  no  part  of  the  judgment ;  and 
that  a  feme  covert  may  bind  herself  by  warranty,  even  ia  a 
fine  stir  concessit  has  been  expressly  holden,  and  an  action 
of  covenant  wiU  lie  against  her  upon  such  warranty.  See 
Wootton  V.  Hale,  i  Mod,  2^0 ;  2  Baund.  180. 
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in  right  of  her^husband^  viz.  her  claim  to  dower  upon  his  .      FINES, 
decease*.  " 

So  also  will  a  fine  levied  by  her«  alienate  or  bar  her  right 
to  any  other  estate  or  interest  which  she  may  have  in  the 
lands  pf  her  husband  comprised  in  the  fine ;  as  where  a 
man,  on  his  marriage,  entered  into  a  bond  and  judgment 
to  a  trustee  for  payment  of  a  sum  of  money  to  his  intended 
wife  if  she  should  survive  him,  and  the  wife  afterwards 
joined  with  her  husband  in  levying  a  fine  of  all  his  lands, 
it  was  holden  that  the  fine  barred  her  interest  in  the  judg- 
ment upon  the  bond,  as  well  as  her  claim  to  dower  out  of 
the  husband's  lands  ^ 

So  a  fine  levied  by  her  of  the  lands  settled  upon  her  for 
a  jointure  will  be  a  destruction  of  such  joint  estate  ". 

But  in  all  these  cases,  where  the  fine  has  been  said  to 
bar  the  rights  of  a  feme  covert,  it  is  to  be  imderstood  that 
the  fine  was  levied  with  that  intent ;  or  at  least  that  no 
contrary  intent  appear,  for  if  it  were  not  levied  with  an 
intent  to  alienate  or  bar  liuch  right,  it  will  be  prevented 
by  the  courts  of  equity  from  having  that  effect.  Where, 
therefore,  a  person,  upon  his  marriage,  settled  a  rent- 
charge  on  his  wife  for  her  life,  and  afterwards  she  j  oined  with 
her  husband  in  levying  a  fine  of  the  lands  chargeable  with 
the  payment  of  it,  for  securing  the  repayment  of  money  to 
a  mortgagee,  and  the  rent-charge  was  excepted  in  the 
conveyance,  it  was  decreed  by  the  Court  of  Chancery 
that  this  rent-charge  should  not  be  barred  or  affected  by 
the  fine*. 

So  where  a  jointure  was  made  to  issue  out  of  certain 
houses  which  were  afterwards  burnt  down,  and  the  wife 
joined  with  her  husband  in  levying  a  fine  of  the  land  for 

•  See  Qlanv.  1.  ii|  c.  3;  173?  1  Leon.  285 ;  Dy.  358; 

10  Co.  49,  b.  pl«49' 

»  See  Goodrieky.  Sholbolt,  ""  Solley  v.  Whitfield,  Rep. 

Pre.Ch.  333;  Gilb.  Rep.iS.  T.  Finch.  227;   Nayler  v 

"  Co.  Lit.  36,  b ;  1  Butstr.  Baldwin,  1  Rep.C.  8vo.  131, 

VOL,  IV.  11^ 
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the  purpose  of  raising  money  to  rebuild  them,  this  was  hdd 
not  to  affect  her  jointure^  it  having  been  agreed  at  the  time, 
that  her  jointiure  should  be  payable  out  of  the  rents  of  the 
new  houses  when  built^. 

And  whether  the  estates  and  interests  which  may  be 
thus  barred  or  affected  by  fine  and  nonU^Iaim,  belong  to 
natural  persons  or  civil  corporations,  the  operation  of  the 
fine  will  be  the  same.  For  the  statute  4  Hen.  7,  wta 
made  for  the  public  good,  and  to  settle  mens  inheritances^ 
and  the  words  of  it  ought  therefore  to  be  construed  in  the 
most  extensive  sense  for  the  benefit  of  those  who  are  ia 
possession  of  lands,  and  for  barring  the  rights  of  all  per- 
sons who  are  remiss  in  making  their  claims;  so  that 
although  the  words  of  the  statute  extend  to  natural  per- 
sons only  and  their  heirs,  and  no  mention  is  made  of  any 
corporation  or  successors,  yet  it  must  be  supposed  to  have 
been  the  intention  of  the  legislature  that  it  should  extend 
to  such  corporations  as  had  in  themselves  an  absolute 
estate  and  power  of  alienation^. 

But  it  is  otherwise,  ad  we  have  before  seen,  of  ecclesias- 
tical corporations,  and  others  seised  of  lands  in  right  of 
their  churches,*  these  being  restrained  by  positive  statutes 
from  alienating  any  of  their  possessions  to  the  prejudice 
of  their  successors*.  But  a  bishop,  dean,  vicar  or  pre- 
bendary may  be  barred  with  respect  to  his  own  life  estate 
in  landis  of  which  he  is  entided  in  right  of  his  bishopric, 
&c.  if  a  fine  be  levied  of  them,  and  he  neglect  to  make  his 
claim  within  the  five  years. 

So  the  king  cannot  be  barred  by  a  fine  and  non-claim 
for  nullum  tempus  recurrii  regi,  the  law  supposing  him  to 
be  so  perpetually  employed  for  the  public  gbod,  as  not  to 
be  able  to  attend  to  his  private  interest ;  hence  no  dehy  or 


^  Skin.  238;     Brihd  v. 
Brind,  1  Vem.  213. 
•  Cro/lt  V.  Howell,  Plow. 

536. 


■  Mag.  CoL  case*  11  Co. 
78,  b;  1  Rol.  Rep.  151; 
Hewlett  V.  Carpemer,  jKeb. 

776- 
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omifision  on  his  part^in  making  hie  claim  within  the  time       FINES, 
limited  foF  others^  shall  bar  his  rights^  (i).  — — -i— 

So  it  has  been  resolved  in  the  construction  of  34  & 
35  Hen.  8,  c«  20,  that  a  fine  levied  hy  tenant  in  tail  of  the 
gift  of  the  crown,  where  there  is  a  reversion  or  remainder 
in  the  king,  shall  not  bar  the  issue  tn^l,  or  aflSsct  such 
remainder  or  reversion  ^. 

A  fine  has  also  various  other  operations  besides  those 
already  noticed ;  ad, 

1 .  A  fine  bei^g  equipotent  with  a  judgment  of  a  court  of  SstoppeL 
record^  and  all  persons  who  are  parties  to  it  and  their  heirs 
being  for  ever  concluded  from  averring  any  thing  deroga- 
tory to  ity  it  will  operate  as  an  estoppel  or  perpetual  bar 
against  the  persons  and  their  heirs  from  claiming  any 
estate  or  interest  contrary  to  the  fine.  Thus,  though  we 
have  seen  that  no  one  can  levy  a  fine  of  lands  butone  who 
has  the  freehold,  yet  if  it  be  levied  by  a  termor,  it  will  be 
good  against  himself  though  void  as  to  strangers,  and  will 
operate  as  an  estoppel  agamst  his  claiming  i^y  thing  in 
the  lands  afterwards"*. 

So  if  a  person  levy  a  fine  of  a  future  right,  as  a.  contin- 
gent remainder,  or  a  po^sibUity,  it  will  bar  him,  and  all 
claiming  under  him,  by  way  of  estoppel,  from  claiming 
his  right  when  it  accrues,  though,  he  having  no  estate  in 
the  land  at  the  time,  it  passed  no  interest*.  So  where  lands 
were  devised  to  two  trustees  and  the  survivor  of  them,  and 

*»  Plowd.  538.  1  Burr.  95 ;  Pollexf.  54. 

^  Co.Lit.3.72,b;T.Raym.  .  •  See  Weale  v.  Loiver, 
349 ;  Sir  T.Jones,  25a.  Pollexf.  54 ;  Feame's  C.  R, 

*  Co.  Lit.    251,   325,  a;.  287.  .  • 

3  Co.  88,  90;  5  Ibid.  123; 


(1)  An  exception,  to  this  rule  is,  however,  made  by 
9  Geo.  3,  c.  16,  by  which,  for  the  quiet  of  people'ei  pos- 
sessions, the  king  is  disabled  from  suing  for  any  manors, 
lands  or  hereditaments  where  the  right  has  not  accrued  to 
the  crown  within  sixty  years  thence  preceding. 

I  I  2 
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FINES.  the  heirs  and  assigns  of  the  survivor,  and  it  was  objected 
that  the  trustees  could  not  make  a  good  title  to  a  pur- 
chases, they  not  having  a  fee-simple  under  such  devise, 
but  only  an  estate  of  freehold  during  their  joint  lives,  with 
a  contingent  remainder  in  fee  to  the  survivor  of  them,  the 
Lord  Chancellor  sfdd,  that  a  fine  levied  by  the  trustees 
would  ensure  a  title  to  the  purchaser,  by  estoppel,  t.  f. 
would  estop  or  preclude  the  survivpr  from  claiming  the 
fee-simple  which  would  accrue  to  him  upon  the  decease  of 
his  companion^  (1). 
Release  and  A  fine  vnll  also,  in  some  cases,  operate  as  a  release  of 

the  conusor^s  right;  or  as  a  grant;  or  a  confirmation  of 
a  preceding  estate  in  the  conusee,  according  to  the  quality 
of  the  estate  of  which  it  is  levied ;  as  if  one  joint-tenant 
levies  a  fine  of  the  land,  this  will  operate  as  a  release  of 
his  part  to  his  companion'.  But  if  one  coparcener  in  tail 
levy  a  fine  come  ceo,  it  will  not  enure  by  way  of  release, 
but  by  way  of  grant,  becaucfe  a  fine  is  a  feofiment  of  re- 
cord, and  one  coparcenerlnay  enfeoff  another;  it  will  also, 
in  this  case  be  a  discontinuance  and  alteration  of  the 
estate^.  If  tenant  in  tail  bargain  and  sell  his  estate-tail  in 
fee,  and  then  levies  a  fine  to  the  bargainee,  the  fine  will 
operate  as  a  confirmation  of  the  estate  which  passed  by 
the  bargain  and  sale  ^  So  if  tenant  in  tail  make  a  lease 
not  warranted  by  the  statute,  or  confess  a  judgment,  exe- 
cute a  mortgage  or. other  encumbrance,  and  afterwards 
levies  a  fine,  it  will  operate  as  a  confirmation  of  such  en- 
cumbrances'^^  And  so  likewise  if  a  tenant  for  life  and 
the  remainder^man  iu  tail  join  in  granting  a  rent-charge 

'  Vick  V.  Edwards,  3  P.  *  Co.Iat  I99,b,n^(83t). 

Wms.  372.  *  Seymouf^s  case,  10  Co. 

(  Eustace  v.  Scawen,  Cro.  95. 

Jac.  696.  ^  I  Eq.  Ca.  Abr.  257. 


(1)  But  see  objections  to  a  fine  being  levied  by  such 
trustees,  Feam.  C.R.'a83,  and  Co.  lit.  igi,  a^n.  (78) 
also  ante,  vol.  3,  c.  11,  s.  5. 
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in  fee  out  of  the  land,  and  then  levy  a  fine  to  another,  the       fines. 
rent,  which  was  before  determinable,  will  be  confirmed  by 
the  fine'. 

A  fine  will  also  operate  as  a  revocation  of  a  devise  pre--  ReVocatioD. 
viously  made  of  the  land  of  which  it  is  levied,  upon  the 
principle  that,  being  an  alteration  in  the  devisor's  estate, 
it  evinces  an  intention  in  him  to  vary  the  disposition  of 
if*.  But  where  this  reason  does  not  apply*  as  when  it  is 
levied  to  confirm  and  establish  the  estate  of  the  devisor, 
it  will  not  operate  as  a  revocation*. 

A  fine  will  also,  in  some  cases,  operate  to  give  a  new 
estate  to  the  conusor,  as  a  fine  sur  grant  et  render;  this 
fine,  as  has  been  before  observed,  beiiig  in  the  nature  of  a 
feoffment  by  him  to  the  conusee  (i),  and  a  re-enfeofiment 
by  the  conusee  to  the  conusor.  If,  therefore,  a  person 
be  seised  of  an  estate,  ex  parte  matema,  and  in  a  fine  of 
this  kind  take  back  upon  the  render,  an  estate  to  him  and  . 
his  heirs,  the  estate  will  thenceforth  descend  to  his  heirs 
ex  parte  matema,  because  he  by  this  means  takes  a  new  ' 
estate  in  the  nature  of  a  purchaser*  (2). 

^  Holbeaoh   v.   Sanbeach,  Tickk  v.  Tkkk,  cited  3  Atk. 

Winch.  102.  74a. 

■  See po5/, tit. Devise, and  ^  1  Inst.  31,  b;  Pricey. 

3  Wils.  12.  Longford,  1  Show.  Rep.  92 ; 

*  See  post,  and  Luther  v.  Salk.  140 ;  Rep.  temp.  Holt, 

Kirby,    3  P.  Wms.    169;  253. 

(1)  The  seisinof  the  conusee  of  this  fine  has,  however, 
been  held  to  be  an  instantaneous  seisin  onlv>  and  does  not 
therefore  entitle  his  wife  to  dower  out  of  the  land.  1  Inst. 

(2)  But  this  species  of  fine,  9ur  done,  grant  et  render,  the 
student  is  to  oDserve,  is  the  only  fine  which  gives  a  new 
estate  to  the  conusee,  for  if  a  pers<^  seised  ex  parte  nut' 
tema,  as  above  mentioned,  levy  a.fijie  eur  conusance  de 
droit  come  ceo,  to  the  use  of  himself  and  his  heirs,  the  land 
will  nevertheless  continue  to  descend  to  his  maternal 
heiis,  because  it  is  still  4ihe  old  use,  which  will  follow  the 
nature  of  the  land,  and  descend  as  the  land  would  have 
gone  if  no  fine  had  been  levied  of  it.  1  Salk.  590 ;  2  Wils. 
19;  2  P.  Wms.  139. 
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A  further  effect  of  a  fbe  is  when  levied  by  a  particiila 
tenant  to  destroy  his  particular  estate  and  let  in  the 
reversion,  with  its  encumbrances,  if  any  subsist  upon  it. 
Thus,  if  there  be  tenant  in  tail,  with  the  immediate  lever- 
sioA  to  himself  in  fee,  and  he  levy  a  fine  of  his  eatate,  the 
estate-tail  will  be  extinguished  and  merged  in  the  reversion, 
and  the  reversion  being  by  this  means  brought  into  imme- 
diate possession,  it  will  become  liable  to  the  encumbrances 
of  all  those  who  were  previously  seis^of  it,  as  well  as  of 
him  who  levied  the  fine.  If,  therefore^,  sudi  tenant  in  tail 
encumber  his  estate,  and  his  heir  in  tail  levy  a  fine,  this 
will  make  hSn  liable  to  discharge  the  encumbrances;  for 
by  extinguishing  the  intail,  he  lets  in  the  reversion,  and  of 
course  all  the  charges  to  which  it  was  subject'.  80  where 
a  person  tenant  in  tail,  with  remainder  in  feey  made  a 
lease  to  commence  in  futuro,  (whicK  a  tenant  in  tail  has 
no  right  to  do)  and  died,  leaving  issue  a  son,  who  before 
the  commencement  of  his  lease  levied  a  fine,  this  was  held, 
by  barring  the  estate-tail,  to  let  in  the  remainder,  and 
confirm  the  leased.  ' 

So  also  where  a  person  who  is  tenant  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  reversion  in  fee  to  him- 
self, encumbers  his  estate,  and  his  son  upon  his  death 
levies  a  fine,  this  will  left  in  the  reversion  in  fee,  and  male 
it  liable  to  the  encumbrances  of  his  fathier'. 

Lastly,  a  fine,  come  ceo,  if  levied  by  a  person  who  is 
tenant  for  life  only  of  the  land,  operates  as  a  forfeiture  of 
his  estate,  as  divesting  the  remainder  or  reversion,  and 
being  an  attempt  to  create  a  greater  estate  than  he  can 
lawfully  convey,  and  also  as  amounting  to  a  renunciation 
of  the  feudal  connexion  between  him  and  his  lord*.    So  if 


'  1  Atk.  51. 

'^  See  Symonds  v.  Ct/J- 
more,  1  Show.  376  f  1  Salk. 
338 ;  4.  ]^od.  1 ;  and  see 
Earl  of  Shelbume  v.  Bid- 
dulphy  4  Bro.  Par.   C.  594. 


'  Kinaston  v.  Clafk,  3 
i^lk.  204;  but  contra,  had 
he  sufTered  a  recovery ;  Ibid. 

■  See  an/c,  vol.2,  p.  162; 
Co.  Lit.  251,  b;  Prec.  Ch. 
5915  Gilb.Ten.  38. 
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he  accept  such  fine,  it  will  equally  incur  a  forfeiture  upon       FINES, 
similar  principles ;  for  though  this  acceptance  does  not  " 

divest  the  estate  of  him  in  revension  or  remainder,  yet  it 
is  a  renunciation  of  the  tenancy,  by  affirming,  on  record^ 
the  reversion  to  be  in  a  stranger  ^ 

Where,  tiierefore,  A.  was  tenant  for  Ufe,  with  remainder 
to  £^  for  life,  and  A.  levied  a  fine  to  B.  it  was  adjudged 
a  forfeiture  of  both  their  estates,  for  by  their  own  act,  and 
on  record,  they  had  denied  the  reversion  to  be  in  the  lord, 
the  one  by  giving  and  the  other  by  receiving  it". 

So  where  A.  was  tenant  for  life,  remainder  to  B.  for  life, 
remainder  to  C  in  tail,  remainder  to  B.  in  fee,,  and  J3.  the 
second  tenant  for  life  levied  a  fine  came  ceo,  8cc.  to  a 
stranger,  it  was  adjudged  to  be  a  forfeiture  of  his  remain- 
der  for  life,  and  that  upon  the  death  of  A.,  C.  the  next  in 
remainder  to  J3.  might  enter,  because  this  species  of  fine^ 
as  has  been  before  observed,  supposes  a  prior  gift  in  fee*- 
simple,  which  he  could  not  lawfiiUy  make,  whilst  the  estate 
for  life  of  A.  and  the  jremainder  in  tail  to  C.  Were  subsist- 
ing ;  and  though  ^/s  remainder  in  fee  at  the  time  the  fine 
was  levied,  was  only  contingent,  i.e.  expectant  on  the 
death  of  C.  without  issue,  yet  according  to  the  doctrine 
before  stated,  the  fine  passes  a  fee-simple  in  possession  by 
estoppel*. 

And  if  such  tenant  for  life  be  of  a  rent,  a  common  ad- 
vowson,  or  other  incorporeal  hereditament  lying  in  grant, 
it  will  be  the  same;  for  though  in  this  case  the  reversion  is 
not  divested,  yet  it  being  a  solemn  and  public  renuncia- 
tion of  the  estate  for  life,  in  a  court  of  record,  it  is  held  to  - 
amount  to  a  forfeiture  ^. 

But  where  the  person  who  has  the  next  estate  of  inhe- 
ritance joins  with  the  tenant  for  life  in  levying  the  fine,  it 
will  be  no  forfeiture,  because  done  with  the  concurrence 

*  Co.  Lit.  452,  a;  8clbid«        *  Garret    v.   BHzard,    \ 

n.  (1);  9  Co.'io6,b.  Hoi.  Abr.  855. 

"  Smith  V.  Abell,  2  Lev.  '  Co.  Lit.  251,  b;  1  Cm. 
202  ;  Co.  Read.  3. 

II- 
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FINES.       of  him  who  alone  could  be  injured  by  it ;  each  party  there- 
"~"  fore  in  this  case  is  construed  to  pass  his  own  particular  in- 
terest^ and  in  that  order  of  time  which  the  law  allows, 
namely,  first,  the  person  in  remainder,  and  then  the  tenant 
for  life*. 

But  this  operation  of  a  fine,  however,  in  incurring  a  for- 
feiture of  an  estate  for  life,  must,  in  every  instance  which 
has  been  put,  be  understood  as  said  of  a  fine  sur  conusance 
dedroit  come  ceo,  Sfc.  or  a  fine  sur  done,  grant  et  render,  and 
not  of  a  fine  sur  conusance  de  droit  tantum,  or  sur  concessit, 
because  these  latter  fines  do  not,  like  the  two  preceding 
ones,  suppose  a  prior  gift  in  fee,  but  operate  merely  as  a 
grant  of -the  particular  estate  which  the  conusor  has  in 
him,  without  divesting  the  estate  in  remainder  or  rever- 
sion*. They  must  also  be  understood  to  be  levied  by  those 
who  possess  or  may  possess  the  legal  estate  in  the  land, 
and  not  by  persons  who  are  cestui  que  trusts  only  of  the 
land;  for  as  a  fine  levied  by  a  cestui  que  trust  csjmot  divest 
or  aiSect  the  remainder  or  reversion,  such  a  fine  is  con- 
strued in  equity  to  pass  such  interest  only  as  the  conusor 
has  a  lawful  power  to  dispose  of  ^.  ^ 

•  And  it  is  said  by  Coke,  that  a  fine  levied  by  a  copy- 

holder will, be  an  absolute  forfeiture  of  his  estate,  and  his 
estate  being  absolutely  gone,  and  not  voidable  only,  no* 
assent  or  act  of  the  lord  can  operate  as  a  waiver  of  the 
forfriture*. 

VIII.   The  Means  by  which  a  Fine  may   be 

AVOIDED. 

With  respect  to  this  head  of  inquiry,  it  is  to  be  ob- 
served, that  at  the  common  law  there  were  four  modes  of 

»  Bredon's  case,  i  Co.  76 ;  *  2  P.  Wms.  146 ;  3  Atk. 
I  Vent.  160.  ,729. 

■  Pigott  V.  Salisbury,  2  *  Sup.toCo.Copyh.cii; 
Mod.  log.  but  see  Doe  v.  Hiltier,  3 

Dumf.  8c  East,  162. 
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aYoiding  a  fine ;  viz.  two  by  matter  of  record,  and  two  by  FINES, 
acts  in  pais.  Those  by  matter  of  record  were,  i .  a  real 
action  commenced  within  a  year  and  a  day  after  the  fine 
was  levied;  and  s.  an  entry  of  a  claim  upon-  the  foot  of 
the  record  of  the  fine  itself.  Those  by  acts  in  pais  were, 
1 .  a  lawful  entry  upon  the  land ;  or,  if  that  could  not  be 
done,  then,  2.  by  a  continual  claim.  But  now,  by  4  Hen.  7^ 
c.  24,  it  is  enacted,  that  all'  persons  affected  by  a  fine 
Tevied  with  proclamatioq9,  in  pursuance  of  that  act,  shall 
pursue  their  title  by  way  of  action,  or  lawful  entry ;  so 
that  now  an  entry  of  claim  upon  the  record  of  the  fine 
would  be  ineffectual,  to  avoid  a  fine  levied  under  jliat  act '. 

And  a  fine  being  considered  as  a  judgment  given  in  a  • 

court  of  record,  it  may  also  be  avoided  by  a  reversal  of 
such  judgment  in  a  writ  of  error,  to  be  brought  by  the 
person  who  would  have  been  entitled  to  the  land  if  the 
fine  had  not  been  levied,  either  in  the  court  where 
the  judgment  was  given,  if  the  error  arise  from  some  de- 
fect of  process,  or  matter  of  feet;  or,  if  from  any  erroneous 
opinion  of  the  judges,  then  in  some  court  which  has  an 
appellant  Jurisdiction  over .  such  court :  or  a  fine  may  be 
avoided  even  by  simple  application  to  the  pourt  where  the 
matter  is  pending,  if  made  before  the  fine  is  wholly  com- 
plete ;  or,  although  it  be  complete,  if  obtained  by  trick  or 
surprise®. 

But  1.  Of  avoiding  the  effects  of  a  fine  by  entry.  Avoidance  of 

Where  the  operation  of  a  fine  has  not  been  such  as  ^°*  ^  '°^' 
to  work  a  discontinuance  of  the  estate  of  a  person  who 
seeks  to  avoid  it,  he  may  avoid  the  fine  by  actual  entry 
upon  the  land  of  which  the  fine  is  levied,  within  five  years 
from  the  day  on  which  the  last  proclamation  was  made ; 
but  if  he  has  only  a  right  of  action,  and  his  entry  be  taken 
away,  as  where  the  fine  operates  as  a  discontinuance  of 

^  See  Plowd.  359 ;  2  Inst,    a  Blac,  Rep.  359. 
6 1 8 ;  Co.  Lit  25a,  b,  n.  (1 ) ;        *  See  1  Cru.  316, 317, 330. 
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HUES.       the  estate,  there  a  claim  or  actual  entry  on  lihe  land  will 

not  preserve  his  rights  or  avoid  the  fine;  because,  though 

he  has  2^  right  to  the  land,  yet  since  he  has^  not  pursued  it 
in  the  manner  the  law  has  prescribed,^  it  is  as  ineffisctual 
aft  if  he  had  done  nothing  ^ 

And  a  man  that  has  a  right  of  entry,  may  empower 
another  to  enter  for  him,  and  such  entry  is  sufficient  to 
avoid  a  fine ;  for  what  another  does  by  command  or  direc- 
tion is  looked  upon  to  be  his  own  act*.  But  if  a  another 
man  enters  in  my  name,  and  without  my  direction,  this 
does  not  avoid  the  fine,  or  preserve  any  right,  because  the 
statute  preserves  my  right,  only  in  case  I  pursue  it  by 
entry,  &c.  in  five,  years ;  but  what  a  stranger  does  in  my 
name,  without  my  direction,  is  not  my  act,  and  conse* 
.  quently  cannot  avoid  the  fine ;  yet,  in  this  case,  if  a 
stranger  enters  without  my  direction,  and  I  agree  to  and 
approve  of  the  entry  vrithin  five  years,  this  is  sufficient  to 
avoid  the  fine,  because  my  subsequent  assent  and  appro- 
bation is  equivalent  to  a  precedent  command,  and  there- 
fore the  act  of  another  by  my  direction  is  my  own^ 

An  entry  may  be  made  by  one  joint-tenant,  coparcener 
or  tenant  in  comnfon,  for  the  rest,  and  it  will  be  sufficient 
'  to  avoid  the  efiect  of  a  fine,  as  to  the  other  joint-tenant, 
coparcener,  or  tenant  in  common  K 

Also,  a  person  entitled  in  remainder  or  reversion,  or  the 
lord  of  a  copyholder,  may  enter  in  the  name  of  the  parti- 
cular tenant  or  the  copyholder,  and  such  entry  will  pre- 
serve those  particular  interests  as  well  as  their  own  estates: 
so  likewise  the  entry  may  be  made  by  such  particular 
tenants  to  save  the  rights  of  the  remainder-men  or  rever- 
sioners, or  the  lord,  on  account  of  the  privity  of  the  estate 
which  subsists  between  them :  so  a  guardian  in  soccage, 

*  iVem.  212.  9  Co.    106,  a;    Cro.   Eliz. 

'  Moor,  450.  561 ;   Co.  lit.  245;  %  Inst 

•*  Pollard     V.    Luiterall,  258,  a. 

Poph.    103;    Moor,    457;  *  1  Cru.  344. 
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or  by  nurture  only,  may  enter  in  the  name  of-  his  ward,       fines. 
and  it  will  save  his  rights  , 

The  eattj  to  be  made  to  avoid  a  fine  must  be  an  actual 
entry  on  the  land  itself,  and  made  with  the  express  view 
of  claiming  the  freehold  against  the  fine ' ;  unless  the  party 
is  prevented  firom  making  such  entry  by  force,  in  which 
case  a  demand  of  the  freehold,  as  near  the  land  as  he  can 
^9My  go,  ip  allowed^  from  the  necessity  of  the  case,  to  be 
effectual  as  an  actual  entry  °^. 

The  delireryof  a  declaration  in  ejectmept  will  not  there- 
fore amount  jto  sudbt  an  entry  as  will  avoid  a  fine,  even 
thou^  the  defendant  appears  to  it,  and  confesses  lease, 
entry  and  ouster ;  for  there  mtist  be.  an  actual  entry  made 
ammo  clamandi,  whereas  in  an  ejectment  there  is  only  a 
fictitious  or  supposed  entry,  for  the  purpose  of  making  a 
doQoise :  and  the  entry  must  be  made  before  the  time  when 
the  demise  is  laid  °. 

But  where  the  right  of  entry  is  taken  away  by  a  discon-  Avoidance  by 
tinuance,  the  party  must  make  his  claim  by  action  in  order  ^^'^' 
to  avoid  the  fine.    The  suingdmt  of  a  writ,  and  delivering 
it  to  the  sheriff,  will  not,  however,  amount  to  a  pursuing 
a  claim  or  title  by  way  of  action,  unless  the  writ  be  ajso  . 
returned  by  the  sheriffs. 

And  by  <the  4  &  5  Anne,  c.  16,  it  i^  declared,  that  no 
claim  or  pntry,  to  be  made  of  or  upon  any  lands,  shall  be 
of  any  force  or  effect  to  avoid  any  fihe  levied-,  or  to  be 
leyied,  with  proclamations,  unless  upon  .such  entry  or 
daim  an  action  shall  be  commenced  within  one  year  next 
after  the  making  s^eh  entry  or  claim,  and  prosecuted  with 
effect. 

^  See  Shep.  Touch.   53;  319;  Vent.  42;  3  Burr.  1897; 

9  Co.  106,  a.  Dougl.  468  ;  Berrington  v. 

*  Skin.  41 2 ;  Dougl.  484,  Parkkurst,  2  Str.  io86;  4  Br. 

•"  Lit.  8.  419;    Uo.  Lit.  P.  C.  353,  and  125. 

253,  b..  **  Rtzhugk's  case,  2  Leon. 

"  Ckrk    V.    Rotoell    artd  221. 
Phillips,  Mod.   10;  Saund. 


49? 

FINES. 


Avoidance  in 
equitj. 


tine  claim  to 
be  made. 


SLKMBNTS   OF       [BOOK  III.   PART  IT. 

It  is  also  to  be  obsenred^  that  if  the  claim  be  made  by* 
action,  it  must  be  a  real  action,  so  that  an  ejectment  will 
not  suffice;  por  is  a  bill  in  Chancery  such  a  claim  under 
the  statute  4  Hen.  y,  as  will  avoid  a  fine'.  Unless  in  the 
case  of  a  trust  estate,  where  no  entiy  or  claim,  or  other 
legal  act,  by  the  cestui  que  trust ,  will  be  sufficient  to  avoid 
the  fine,  or  suspend  the  bar  arising  from  the  'non-claim, 
it  can  therefore  only  be  done  by  biO  in  Chancery,  as  the 
claim  to  avoid  a  fine  ought  to  be  of  a  nature  which  cor- 
responds with  the  estate^.  And  even  where  the  subject 
matter  of  the  suit  is  of  legal  jurisdiction,  the  filing  of  a 
bill  in  a.  court  of  equity  will,  in  some  instances,  prevent 
the  bar  arising  firom  a  fine  and  non-claim :  as  in  cases  of 
this  kind,  the  court  will  direct  a  trial  at  law,  with  an 
order  that  the  defendants  shall  uot  set  up  the  fine  in  bar  of 
the  plaintiffs  claim,  upon  the  same  principle  that  it  some- 
times directs  that  the  defendants  in  a  suit  at  law  shall  not 
.plead  the  statute  of  limitations'. 

Lastly,  a  fine  may  be  avoided,  or  at  least  its  operation 
be  annulled  or  controlled  by  a  court  of  equity,  in  all 
cases  where  ftaud  or  other  malpractice  has  been  used 
in  obtaining  it;  that  court  does  not,  however,  in  these 
cases,  set  aside  the  fine,  or  even  send  the  party  aggrieved 
to  the*  court  of  Common  Pleas  to  procure  a  reversal,  but 
it  considers  all  those  who  are  in  possession  of  the  estate 
under  such  fine  to  be  trustees  for  the  persons  who  haye 
been  defi'auded,  and  decrees* a  conveyance  accordingly*. 

We  have  said  generally  that  entry  or  claim  must  be  made 
within  five  years  firom  the  la^  proclamation  to  avoid  a 
fine  levied  in  pursuance  of  the  statute  of  4  Hen.  7.  But  it 
will  be  proper  to  inquire  more  particularly  into  this  point, 


'  Comb.  249  ;  2  Blac. 
I^P*  994;  D&Us.  116. 

^  1  Ch.  Ca.  268,  278 ;  2 
Blac.  Rep.  994. 

'  2  Atk.  389 ;   Pincke  v. 


Hiorf^crofie,  1  Br.  Ch.  Rep. 
289;  1  Cm.  366. 

'  See  cases  cited,  1  Cm. 
360- 
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and  considec  the  operation  of  the  seyeral  savings  in  that  FINES, 
statute  relative  to  the  same  subject;  as  to  which  it  is  to 
be  observed;  that  although  the  statutes  of  4  Hen.  7,  c.  24^ 
and  32  Hen.  8^  c.  36,  have  made  the  operation  of  fines 
stronger  against  parties  and  privies  than  they  were  at  com- 
mon law,  (for  by  them  the  issue  in  tail  is  bound,  though  not 

.  those  in  remainder  or  reversion),  yet  have  they  enlarged  the 
privilege  that  strangers  had  at  common  law  to  avoid  them ; 
for  upon  these  statutes  they  have  five  years  firom  the  fine 
to  make  their  claim,  where  they  have  a  present  right  at 
the  time  of  the  fine  levied;  and  where  it  accrues  after  the 
fine  was  levied,  they  have  five  years  from  the  time  of  such 
accruer;   whereas,  by  the  common  law,  in  both  these 

«ca8e8,  a  stranger  had  only  a  year  from  the  entry  of  the    ^ 
king's  eUyer,  at  which  time  the  land  passed'. 

But  the  third  section  of  the  statute  4  Hen.  7,  saves  to  all  Pint  saving  m 

'4  Hen    7 

persons  and  their  heirs  such  right,  &c.  as  they  had  in  the 
lands  at  the  time  the  fine  is  engrossed,  so  that  they  make 
their  claim,  by  way  of  action  or  entry,  within  five  years 
after  the  proclamations  shall  have  been  completed.    All 
persons,  therefore,  having  a  present  right  or  title  to  lands, 
of  which  a  fine  with  proclamations  is  levied,  are  allowed 
•five  years,  to  be  accounted  fiK>m  the  day  ou  which  the 
,  last  of  the  three  proclamations  required  by  the  statute  was 
made,  to  claim  their  right  ^    And  although  the  fine  be 
so  levied  as  not  to  occasion  any  transmutation  of  posses- 
sion, but  the  conusor  continue  to  be  in  possession  of  the 
old  use,  yet  the  statute  will  equally  bar  the  rights  of  all 
^  claimants  not  pursuing  the  titles  within  the  period  allowed 
by  the  statute  *. 

If,  therefore,  tenant  in  tail  be  disseised,  and  the  dis- 
seisor levy  a  fine  with  proclamations,  the  disseisee  has 
five  years  allowed  him,  by  the  first  saving  of  the  statute, 
to  make  his  claim,  because  he  is  the  person  who  has  the 


^  See  Sugd.  Vend.  &  Pur. 
168. 


»  Shep.  Touch.  30. 
*  2  Wils.  19. 
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firet  right  at  the  time  of  the  fine  being  levied;  bat  if  he 

omit  to  make  hia  claim,  at  that  time^  both  himself  and 

iseue  are  for  ever  bound'.  And  though  the  disseisee  shonhl 
die  before  the  five  years^be  expired,  the  issue  will  not  be 
entitled  to  a  fresh  period  of  five  years  in  which  to  make 
their  claim,  but  so  much  only  of  the  five  years  allowed 
to  theiif  ancestor  as  was  not  determined  at  his  death'. 
Because  as  this  saving  of  the  statute  aOows  only  one 
period  of  five  years  to  him  and  hia  heirs,  and  nothing 
prevented  his  claiming  in  his  life-time^  the  time  beg^  to 
run  from  the  completion  of  the  fine. 
Second  MTiDg.       But  the  fourth  section  (commonly  called  the  second 

saving)  of  that  act,  saves  to  all  other  pers<ms  such  right 
as  shall  first  accrue  to  them  after  the  fine  levied,  so  that 
they  pursue  their  right  within  five  years  from  the  time  of 
such  right  accruing. 

If,  therefore,  tenant  in  tail  bargain  and  sell  his  lands, 
or  discontinue  the  intail,  and  the  bargainee  or  discon- 
tinuee  levies  a  fine,  though  five  years  pass  in  the  life  of 
the  tenant  -tn  tail,  ,yet  the  issue  shall  have  five, years  after 
Jiis  death  to  avoid  the  fine ;  for  his  father  having  relin- 
quished all  his  right  by  the  bargain  and  sale,  ooidd  not 
claim  any  right  against  his  own  gift ;  the  issue,  tkerefoie, 
in  this  case,  comes  within  the  second  savingof  the  statute, 
becaoae  he  is  the  first  to  whom  the  right  of  avoiding  the 
fine  accrued  after  the  fine  levied  K       ^  * 

But  diose  who  claim  under  the  person  to  whom  such 
right  accrues,  are  not  within  this  saving  of  the  aet>  but 
are  allowed  so  much  only  of  the  five  years  as  have  not 
elapsed  in  the  life-time  of  their  ancestor;  because  no 
pefton  is  within  the  second  saving,  but  he  to  whom  the 
right  of  avoiding  the  fine  first  accrued ;  and,  in  this 


•  3^' 3  Co*  87,  b;  Cro.  Eliz.        •  Dyer,  3  ;  Plowd.  374; 
896;  Co. Lit.  372.  3  Co..  87,  b;*  PemfUon  v. 

•  3  Co.  87,b;  Sbep.T.  30,    lister,  Cro.  Elia.  896. 
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the  right  first  accrued  to  their  ancestor,   and  not  to       nM£& 
them  •»(!).  

So  if  tenant  in  tail  discontinue  his  estate  by  feoffment 
or  otherwise,  reserying  a  rent,  and  dies,  and  the  issue  in 
tail  accepts  of  rent  from  the  feoffee  or  discontinnee,  who 
afterwards  levies  a  fine  with  proclamations,  the  issue  in 
tail  is  precluded  by  the  acceptance  of  rent  from  claiming 
the  estate-tail ;  but  upon  the  death  of  such  issue  in  tail, 
his  issue  will  have  five  years  to  avoid  the  fine,  because  he 
was  the  first  person  to  whom  the  right  of  reversing  the 
fine  accrued  ^. 

So  if  tenant  in  tail  (whether  it  be  of  a  legal  or  a  trust 
estate)  levy  a  fine,  and  five  years  non-claim  pass,  and 
afterwards  dies  without  issue,  the  persons  in  remainder  or 
reversion  will  have  five  years  from  his  death  to  make  their 
claim  before  they  will  be  barred ;  because  their  right  did 
not  accrue  till  the  death  of  the  tenant  in  tail  without 
issue,  which  brings  them  within  the  second  saving  of  the 

statute  ^, 

• 

Also,  if  a  mortgagee  be  disseised,  and  five  years  pass 
after  the  proclamations,  the  mortgagee  is  hereby  barred; 
but'if  the  mortgagor  pays  or  renders^  his  money,  he  has 
five  years  to  prosecute  his  right  by  the  second  saving  in 
the  act,  because  his  title  did  not  accrue  till  the  payment  of 
the  money*. 

Again,  if  a  fine  be  levied  by  a  husband  of  his  lands, 
and  five  years  pass  without  clsum,  the  wife  is  not  barred 

*  See  Plowd.  374 ;  3  Co.  *  Plow,  374 ;  T.  Raym. 
87,  b ;  Cro.  Eliz.  896.  151 . 

«  Shep.  Touch.  33.  «  Plow.  373. 


(1)  Southcote  and  Everson,  Justices,  it  appears,  dis- 
sented from  this  opinion,  upon  the  principle,  that  every 
issue  in  tail  should  have  five  years  to  make  his  cbum,  as 
of  a  new  right  accrued  to  him  performam  doni:  but  this 
principle  was  wholly  disallowed  by  the  Chief  Justices  Dyer 
and  Catline.  See  rlow.  374. 
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FINES.       of  her  dower,  biit  will  be  allowed  five  years  from  the  death 

of  her  husband  to  make  her  daun,  ,  because  her  title  to 

dower  was  not  complete  till  her  husband's  decease^  (i). 
And  if  her  title  is  prevented  by  any  means  from  accnung  till 
some  time  after  the  death  of  her  husband,  as  by  his  being 
under  outlawry  at  the  time,  or  the  like,  6he  shall  have 
five  years  after  the  reversal  of  the  outlawry,  or  other  in- 
tervening impediment  to  make  her  claim  <• 

And  so  in  all  other  cases,  where,  at  the  time  the  fine  is 
levied,  the  party  entitled  to  the  land,  or  any  interest  in  the 
land,  is  prevented  by  any  legal  obstacle  from  pursuing 
his  claim,  or  his  right  be  not  then  accrued,  he  is  within  the 
second  saving  of  the  act,  and  shall  have  five  years  after  the 
accruer  of  the  right  to  the  removal  of  the  obstacle.  Thus, 
where,  upon  the  death  of  a  lessee,  the  lessor  entere*d  and 
levied  a  fine  with  proclamations,  and  five  years  passed 
before  administration  ^as  granted  pf  the  lessee's  eflfects, 
the  administrator  was  held  to  be  within  the  second  saving 
of  the  act,  and  therefore  entitled  to  the  five  years  to  pursue 
his  right  from  the  time  the  administration  was  granted;  for 
till  then  he  could  not  put  in  his  claim**. 

Strangers  to  fines  having  several  and  distinct  rights  by 
several  titles,  bccurripg  at  different  times,  shall  have  several 
periods  of  five  years  allowed  them  to  avoid  the  fine ;  that  is 
to  say,  five  years  after  the  accruing  of  each  title,  so  that  if 
a  right  aiccrues  to  a  stranger  when  a  fine  is  levied,  which 
he  neglects  to  pursue  within^the  time  limited  by  the  statute, 

'  Plow.  373;  2  Co.  93,  a ;        »  Menrnlie^s  case,  13  Co. 
Damport  v.  Wright,  Dyer,    ig.    - 
224.  ^  Scandfor^B  case,  Cro. 

Jac.  61  • 


(1)  Plowden  was  of  opinion,  that,  in  a  case  of  this  kiiid, 
the  wife  was  not  confined  to  five  years,  but  miffht  make  her 
claim  at  any  time,  see  Plow.  Com.  p.  373.  But  the  con- 
trary is  now  fuUy  established  to  be  the  law. 
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and  another  right  accraeB  to  him  afterwards^ .  he  coztL^»      FOnSw 
within  the  second  saving  of  the  act' (i).  ' 

Thus  if  lessee  for  life  or  years  makes  a  feofficnent  and 
leyies  a  fine,  and  five  years  pass  without  entry  or  claim  by. 
thereversionery  and  then  the  lessee  dies,  the  reversioner  has; 
five  years  from  the  death  of  the  tenant  for  life  to  make  hi»^ 
claim,  because  he  has  two  different  rights  in  this  case  upon 
the  feo6faient  and  fine ;  one  immediately  accrues  by  the 
act  of  the  lessee  in  committing  the  forfeiture ;  the  other 
upon  the  death  of  the  lessee  or  expiration  of  the  term,  and 
therefore  he  shall  not  forfeit  the  last  by  omitting  to  take 
advantage  of  the  first ;  wherefore,  if  the  reversioner  omits 
to  enter  upon  the  breach  of  the  condition  in  law,  yet  hi» 
old  right,  which  accrues  upon  the  death  of  the  lessee,  or 
expiration  of  the  term,  still  continuing,  is  saved  by  the 
stetbte,  which  preserve  future  rights,  as  well  as  those  in 
prasenti^  But  no  person  who  is  within  the  first  saving  of 
the  statute  can  be  comprehended  within  .the  second,  unless 
the  second  right  which  accrues  to  him  is  different  from  the 
first ;  therefore,  if  tenant  in  tail  makes  a  lease  for  hfe,  and  ^ 
so  discontinues  the  entail,  and  then  levies  a  fine  with  pro- 
oiapiations,  and  dies  without  issue,  and  five  years  pas» 

*  Shep. Touch. 34 ;  1  Cm.  2ig;  Moor,  71;  Laundv 

«37.  Tucker,  Cro.  Eliz.  254 ;    3 

^Whaleyy.Tancred^iYent.  Co.  78,  b;   Cro.  Car.  157; 

941 ;  sKeb.  37,  ilO;  Raym.  1  Atk.  571,  S.P. 


(1)  But  it  is  said  by  Coke,  that  if  lessee  for  years  be 
ousted,  and  he  in  reversion  disseised,  and  the  disseisor  levy 
a  fine,  this,  and  five  years  non-claim,  shall  bar  botii,  ana 
the  lessor  shall  not  have  anolher  five  years  after  the  ex- 

Eiration  of  the  term,  because  the  lessee  foryears  may  have 
is  ejectment,  and  the  lessor  his  assize,  mt  if  the  lessee 
for  life  be  disseised,  the  reversioner  shall  huve  five  years 
after  the  death  of  the  particular  tenant,  because  he  can 
bave  no  action  to  recover  the  freehold,  g  Co.  I05,b;  Co. , 
SJL  250 ;  Plow.  374 ;  sed  quart,  et  tnde  Fermor'M  case, 
3  Co.  77;  1  Cru.  «39. 

VOL,   IV.  K  K 
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F1N1&       Without  any  entry  or  claim,  the  remainder^mao  ia  baired, 
.  and  shall  not  have  a  new  period  of  five  years  after  the  death 

of  the  lessee,  because  he  had  no  other  title  than  that  which 
he  had  before ;  for  upon  the  death  of  tenant  in  tail  without 
issue  his  title  commenced,  and  he  shall  be  allowed  but  five 
years  from  thence  to  preserve  it'. 

But  if  lands  are  extended  on  two  statutes,  and  the  person 
who  is  /seised  of  the  land  levies  a  fine^  though  the  conusee 
of  the  first  statute  must  make  his  claim  widun  five  years 
after  the  fine  has  been  levied,  otherwise  he  wOI  be  for  ever 
barred,  yet  the  conusee  of  the  other  statute  need  not  make 
his  claim  until  satisfaction  has  been  entered  upon  reodd 
on  the  first  statute,  because  that  is  the  only  proper  detow 
mination  of  an  extent,  so  that  he  will  have  five  years 
allowed  him  ftom  that  time  to  avoid  the  fine^by  the  second 
saving  in  the  statute  4  Sen.  7 ;  because  until  tiien  his  ri^ 
did  not  accrue*. 

And  if  there  be  tenantt  for  life^  the  remainder  to  B.  m 
tail,  and  the  lessee  levy  a  fine,  B.  being  out  of  the  reafan ; 
if  B.  die  beyond  sea,  the  issue  in  tail  is  at  large  to  avoid 
the  fine  when  he  pleases,  for  that  clause  (^  the  4  Hen.  7^ 
c.  24«  which  gives  persons  out  of  the  rerim,  iniants,  &c.  and 
their  heirs,  five  years  afler  their  impediments  removed, 
to  pursue  their  right,  cannot  be  extended  to  tiiis  case^  be- 
cause B.  being  dead,  cannot  return  into  the  realm  to.make 
his  claim,  and  the  clause  limits  five  years  to  him  and  his 
heirs  afler  his  return,  which  is  now  become  impossible*. 
'  The  statute  4  Hen.  7,  we  have  seen,  does  not  extend  to 
the  possessions  of  the  church ;  but  yet  in  case  a  bishop, 
deah,  vicar  or  prebendary,  should  neglect  to  make  his 
claim  within  five  years  after  a  fine  levied  of  an  estate  to 
which  he  was  entitled  in  right  of  his  bidioprick,  &c.  he 
will  be  barred  during  his  liffa,  but  his  successor  will  be 

^  Salvh   V.  Cierk,   Cro.  Skin.  a6o ;     S.  C.   lords 

Car.  156;  W.Jones, SI  1.  Journals,  vol.  16,  p.  454; 

*  Veighton  v.    GremdUt,  Cruise  on  Fines^  943.  * 

aVentr.333;  1  Show.  36;  *  a  Inst.  519. 
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aUimed  flye.years  to  EToid  the  fine,  from  the  time  of  his      rites. 
becoming  entitled  to  the  lands  ^  ^— — — 

And  in  like  manner,  a  fine  will  bar  all  peracms  having 
life  interests  in  offices  annexed  to  lands,  unless  they  make 
Hk&tr  claim  within  five  years  after  the  fine  was  levied,  but 
each  officer  will  be  allowed  that'  period  to  avoid  the  fine 
from  Ihe  lime  he-  became  entitled.  Tlius,  where  a  copy- 
holder  of  a  dean  and  chapter  levied  a  fine  with  prodama^ 
tions,  and  five  years  passed  without  any  clahn  by  him  who 
WB«  deem  at  the  time  of  the  fine,  yet  the  succeeding  dean 
was  not  bound  by  the  fine,  because  if  that  were  allowed^ 
Ae  statutes  of  i  Ehz.  c.  ig,  and  13  Elis.  c.  10,  would  be  of 
little  use  to  restrain  alienations;  for  by  combination  be* 
tween  the  dean  and  tenant,  all  lands  belonging  to  the 
chapter  might  be  afiened,  and  their  successors  barred  by 
fine  and  non-claim'. 

*  There  is  still  a  fttftfaer  clause  in  the  nature  of  a  saving  Third  Mfteg, 
in  the  stat.  4  Hen.  7,  which  in  confonnity  to  the  common 
Itw,  and  the  statute  d^  modo  levandijine8\  provides',  that 
if  the  person  to  whom  any  such  right,  as  is  alluded  to  in 
the  preceding  savings  of  the  act,  shall  accrue,  be  at  the 
time  ^  covert  de  baron,  within  age,  in  prison,  out  of  this 
land,  or  not  of  whole  mind,"  then  such  right  shall  be  saved 
to  them  tin  such  disability  be  removed,  so  that  they  or 
l^eir  kein  may  pursue  their  said  rights  by  action  or  entry  ^ 
<ftccording  to  the  nature  of  their  title)  within  five  years 
theireaftar;  but*  unless  they  pursue  their  said  rights  within 
the  time  aforesaid,  they  shall  be  for  ever  barred  (i). 

"^  now«  638.  ««  SeeBrap.  1.5,c.49,s«3; 

p  Jfiur.  Col.  case,  1 1  Co.  Flet.  L6«  c.  54 ;  2  Inst.  516. 

78,  b ;  Howleit  v.  Carpenter^  '  Sec.  5.  . 

1  Vent  31 1 ;  3  Keb.  773 ;  1  •  Sec.  6. 


•^^ 


(1)  And  by  4Anney  c.i8,  theyare  required  to  try  the 
right  within  01^  year  after  they  make  their  claim. 
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It,  therefore,  a  husband  levy  a  fixie  of  his  wife^^  inherit- 
ance, she  shall  have  five  years  after  the  teraunation  of  her 
coverture  to  make  her  entry  ^  but  if  she  let  five  yeait»  pass 
after  his  death,  she  will  be  barred  of  her  rights  notwith* 
standing  the*  stat.  32  Hen.  8  (i)» 

And  although  the  party,  being  a  stranger  to  the  fine, 
haye  right  at  the  time  of  the  fine  levied,  whioh  he  neglecta 
to  pursue  in  due  time,  yet  if  any  subsequent  right  accrue 
to  him,  he  will,  as  we  have  seen^  as  to  such  subseqnenf 
right,  be  included  in  the  second  saving  of  the  statute^  and 
have  a  further  term  of  five  years  after  the  accruiiig  of  such 
right;,  for  it  is.  a  maxim  in  law,  that  fwiiidb  duty  jura  m 
una  persona  cencurrunt  aqumm  esiwsi  ement  in  .diucmt  ^ 

And  if  an  infant  disseisor  de  disseised,  or  make  a  ttoS* 
ment,.and  the  feofiee  or  disseisor  levy  a  fine,  and  five  yeaia 
pass,  the  first  disseisee  is  barred  of  his  right  by  the  first 
saving  of  the  act,  because  he  has  a  present  right,  which  he 
ought  to  pursue  immediately  by  action  or  entry ;  but  the 
infant'  shall  have  five  years  from  his.  full  i^e  to  avoid  the 
fine,,  because  no  laches  are  to  be  imputed  to  him  but  fioa^ 
the  time  he.  arrives  at  his  full.  age. 
:  But  tibe  privileges  of  infancy,,  coverture,  jmd  the  like,  it 
is  material  to  observe,. belongs  to  them  only  when  they  sie 
the  first  persons  to  whom  the  right  of  avoiding  the  fine  ac* 
crues,  and  not  when  such  right  accrues  to  them  on  the 
death,  &e.  of  one  in  whom  it  bad  previously  vested;  ftr.iA 
tins  respect,,  persons  under  these  disabilities  stand  in  the 
same  situation  as  those  whom  we  have  before  (ribserved  t(^ 
be  within  the  second  saving  of  the  statute.  If,  therefore, 
the  person  to  whom  such  right  first  accrued  die  befbie  tte 

<  See  Shep.  Touch.  34  ;    1  Cru.  937* 


(1)  B]f  Stat  3d  Hen.  8,  c«  08,  a  fine  levied  by  a  husbsnd 
of  his  wife's  land,  shall  hot  work  a  discontinuance;  but 
this  statute  does  not  invalidate  ^nes  duly  levied  of  her 
land.    See  8  Co.  72,  b;  i  Cro.  234. 
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expiration  of  the  five  years,  and  without  having  made  his       WNRS. 
elaim,  and  the  right,  upon  his  death,  descends  to  his  heir  \ 

or  other  person,  who  is  under  any  of  the  disabilities  men- 
tioned in  the  act,  such  son,  8cc.  will  not  have  five  years 
after  the  death  of  his  ancestor,  but  must  make  his  claim 
within  five  years  firom  the  time  the  right  of  avoidance  ac- 
crued to  him  who  was  not  under  disability  at  the  time. 
Thus,  where  A,  seised  of  Blackacre  in  fee,  was  disseised 
by  B.  who  levied  a  fine  with  proclamations  of  the  said 
Acre  during  the  life  of  A.  Three  years  after  the  fine 
levied,  A,  died,  and  his  right  descended  to  -C.  his  grand- 
son, as  his  heir,  who,tit  the  timeof'the  descent-of suck  right, 
was  an  infant^  and  the  question  lyas,  whether-C,  having 
suffered  five  years,  after  the  fine  levied,  to  pass,  during  his 
unoestor's  life  and  his  minority,  without  making  any  claim, 
ehould  be  barred,  or  should  have  other  five  years,  upon^his 
-arrival  at  full  age,  to  make  his  claim  in;  and  it  was'atL- 
judged  that  he  should  not,  but  that  he  wa^  barred,  and 
that  by  virtue  of  the  first  saving  in  the  4  Hen.  7,  c.  24, 
which  saves  to  every  person  and  their  heirs,  other  than 
parties  to  the  fine,  such  right,  claim  and  interest  «s  they 
hasve  in  lands  and  tenements  whereof  a  fine  is  levied/^o  that 
they  pursue  such  right  by  way  of  action  or  lawful  entry 
within  .five  years  °«  Nowil.  having  *a  right  to  Blackacre 
at  the  time  the  fine  was  levied,  consequently  he  and  his 
iieirs  must  be  comprehended  in  this  saving;  but  then  they 
.  cannot  take  the  benefit  of  such  ^comprehension  unless  they 
'  pursue  the  method,  and  the  time  prescribed  and  Ifmited  in 
the  said  saving,  which  they  apparently  neglected  to  do, 
4iince  neither  A.  nor  his  grandson  made  any  claim  or  entry, 
or  brought  any  action  for  recovery  of  their  right,  within 
the  five  years,  and  therefore  such  right  must  be  barred 
and  extinguished ;  and  C.  in  this  case,  shall  have  no  pri- 
^riliege  of  infancy,  because  the  statute  intends  that  ofily  4n 

■  Stowel  V.  Zauehf  Plow.    Ca.  74 ;    1  Cm.  255 ;    sec 
356  to  372 ;  Jenk»  Cent  6,    also  Co.  Lit.  247,  a,  n.  (3). 
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fOfES.  cases  vrhere  the  right  first  attached  in  the  infant,  and 
^•""■^"'"''^  therefore  shall  have  five  years  after  his  infancy  to  make 
his  claim;  but  here  the  right  was  first  hi  A,  at  the  time  of 
the  fine,  and  the  statute  allows  hut  five  years  to  pursue  the 
right  firom  the  time  it  accrues,  which  was  not  done  in  this 
case. 

But  if  J.,  be  tenant  in  tail,  the  remainder  to  J3.  in  fee, 
and  A.  levies  a  fine  with  proclamations,  and  then  B.  dies, 
his  heir  being  within  age,  and  then  A*  dies  without  issue, 
and  five  years  pass  without  any  action  brought  by  the  heir, 
yet  he  shall  recover  the  land,  notwithstanding  the  five  years 
lapsed,  either  during  his  minprity  (because  the  right  first 
accrued  to  him,  JB.  having  no  right  to  the  land  by  the  re- 
mainder till  the  estate-tail  was  spent,  which  did  not  ha|K- 
pen  in  his  life),  or  he  may  defer  making  his  claim  till  he 
comes  of  i^e,  and  then,  by  the  express  words  of  the  ad, 
he  shall  have  five  years  to  recoyer  his  right*. 

And  if  an  infiaint  be  in  his  mother's  womb  when  a  fine  is 
levied,  he  will  be  allowed  five  years  fix>m  the  time  he  attains 
his  fiill  age,  to  make  his  claim ;  for,  although  he  is  not 
comprehended  within  the  letter  of  the  act,  which  oidy 
mentions  infants  under  the  age  of  twenty-one  years,  and 
therefore  does  not  extend  to  those  who  are  unborn,  yet 
they  are  within  the  intention  of  the  act,  and  wi&  be  aided 
by  the  exception^. 

If  a  person  labours  under  several  disabilities  at'tkie  same 
time,  as,  if  a  woman  is  covert,  under  age,  of  insane  mind, 
and  in  prison,  at  the  time  when  the  fine  is  levied ;  or  when 
a  right  accrues  to  her,  and  one  or  more  of  those  disabilities 
are  removed,  still  the  five  years  given  by  the  statste  will 
not  commence  until  all  her  disalnlities  are  entirely  removed  *. 
But  it  is  now  settled,  notwithstanding  some  old  OfMnioBs 
.  to  the  contrary  %  that  when  once  the  five  years,  allowed 
to  persons  labouring  under  disabilities  to  avoid  a  Sne, 

*  Dyer,  133. '  ■  Idem. 375;  i  ieon.ai5; 

y  Plowd.  366.  a  Atk,  614. 

^  See  Ptowd,  366. 
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begio,  the  time  continues  to  nm,  notwithstanding  any       finks. 
subsequent  disability^.  """ 

But  as  the  time  -does  not  begin  to  run  till  the  third  pro- 
clamation has  been  made,  it  seems,  that  though  the  person 
be  not  under  the  disability  at  the  time  the  fine  was 
levied,  yet  if  he  become  so  before  the  last  proclamation, 
he  shall  not  be  bound  to  claim  within  five  years  firom  the 
last  proclamation,  but  shall  have  till  that  period  after  his 
disability  be  removed^. 

If,  however*  the  disability  of  a  person,  under  the  impe- 
diments mentioned  in  Ibe  act,  be  once  wholly  removed, 
so  that  the  time  once  begin  to  run,  the  term  will  proceed^ 
though  he  immediately  after  fall  into  the  same  predica- 
ment, and  continue  «o  for  the  remainder  of  the  five  years, 
and  he  shall  be  as  much  precluded,  and  his  heir,  if  he  die, 
as  if  he  had  been  firee  from  the  in^iediment  the  whole  of 
the  five  years'. 

But  if  a  person  to  whom  a  right  accrues  to  lands  of 
which  a  fine  has  been  levied,  labours  under  any  of  the 
disabilities  specified  and  excepted  in  the  statute  4  Hen.  7, 
and  dies  before  his  disabilities  are  removed,  it  seems  to  be 
a  doubtful  point  whether  the  heir  of  such  person  be  obliged 
to  make  his  daim  vrithin  five  years  after  the  death  of  his 
-ancestor,  or  be  allowed  an  indefinite  time  for  the  purpose*. 
The  better  opinion,  however,  should  seem  to  be,  that  such 
heir  is  not  confined  to  make  his  claim  within  the  period, 
hni  may  enter  at  any  indefinite  period  afterwards^ 

^  Doe  V.  Jona,  4  Term.  '  See  2  Inst  519;  Cro, 

Rep.  301.  Eliz.  219;    1  Leon.    211 ; 

*  See  Plow.  366.  Sav.  128 ;  1  Cru.  258 ;  1  Ca. 

*  Ibid.  376*  Op.  423 ;  Dillon  v.  Lemony 
'  See  Cru.  on  Fines,  258,  2  H.  Blac.  584 ;  and  Sugd. 

Ac.  Vend.  &  Pur.  168. 
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OF  COMMON  BECOVERIES. 


RFXOVE-      In  treating 


I.  Thb  Natube  aud  Obigin  of  coiufOH  Rbco 

VEBIBS. 

IL  What  Pebsoks  mat  suffeb  Recovebies. 
in.  Of  whatThings  aRecovebtmat  be  suffbbbd, 

AND  BT  what  DesCBIPTIOK. 

IV.  In  what  Coubt  Recotebies  mat  be  suffebed, 

AND  OF  THE  MaNNEB   IN   WHICH  THEY  ABE  TO 
BB  8UFFEBED. 

y.  The  Effect  and  Opebation  of  a  Recotebt. 


,L   Of  the  Natcbe  and  Obigin  of  commoh 

Recotebies. 

A  COMMON  recoTery,  in  its  uncient  and  more  extensire 
sense,  may  be  defined  to  be  a  restitution,  by  the  jndgment 
of  a  court  of  record,  of  a  former  right,  of  which  the  reco- 
veror  has  been  defeated  * ;  but  in  its  modem  and  more  usual 
sense  it  is  a  ^  certain  form  or  course  allowed  by  law  to  be 
observed  for  the  better  assurance  of  lands,  and  generally 
used  for  the  barring  estates-tail,  remainders  and  reyer* 
sions^;''  or,  more  aeciiratelyy  a  judgment  obtained  in  a 
fictitious  suit,  in  which  lands  are  recovered  against  the 
tenant  of  the  freehold,  in  consequence  of  a  default  mad* 

*  See  nature,  8cc.  of  com-    weU  v.  Strachan,  f^  Dumf.  & 
mon  recoveries   stated  and    East,  107,  n. 
explained,  A&M^er  d*  Tregon-       *  Pig.  Recov.  i. 
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by  the  person  last  vouched  to  warranty  in  such  suit^ ;     reooveI 

which  recovery  being  a  supposed  adjudication  of  the  right,  ' 

binds  all  persons,  and  vests  a  free*  and  absolute  fee-simple 

in  the  recoveror ;  for  judgfaients,  whether  obtained  after  a 

real  defence  made  by  tenant  to  the  writ,  or  pronounced 

upon  his  default  or  feint  plea  only,  had,  at  the  common 

law,  the  same  efficacy  to  bind  the  land  in  qt^estion'. 

The  origin  of  common  recoveries  (t),  and  the  occa-  Theoiiginof 
fiion  of  introducing  them,  has  been  much  controverted ;  ooferies. 
S09ne  are  of  opinion  that  the  origm  of  common  recoveries 
is  to  be  dated  from  the  time  of  Edward  4,  who,  observing 
the  great  efRision  of  blood  occasioned  by  the  unhlappy  dis- 
putes between  the  houses  of  York  and  Lancaster,  and 
Bnding  that  though  he  used  the  extremity  of  law  against 
the  opposite  party,  by  attainting  them  of  high  treason,  yet 
their  estates  being  protected  in  the  sknctuary  of  entails, 
this  had  little  effect  on  their  families ;  and  the  son  who 
succeeded  the  father  generally  inherited  his  principles  and 
party,  as  well  as  estate :  to  remedy  this  inconvenilsnce, 
and  to  give  people  an  opportunity  to  dock  their  esfatesi 
suffered  or  instigated  TaUarumfs  case  to  be  brought  before 
tht  court  in  the  twelfth  year  of  his  reign,  as  King  James  1 
did  Calvin*B  case,  and  King  James  2,  Edward  HaU*9  cose, 
.  where  the  judicial  decision  was  made  auxiUaiy  to  his 
ipAolScy,  by  declaring  in  effect,  that  a  common  recovery, 
suffered  by  a  tenant  in  tail,  should  be  an  effectual  destruc^ 
tion  of  the  entail ;  for^  though  primA  facie,  Taltarum*s  case 
fteems  to  be  an  adverse  judgment,  and  the  court  held  that 
estate-tail  not  to  be  barred,  because,  as  that  case  was  cir- 


•  Bac.  L-  Tr.  148. 


^  2  Inst.  75, 429. 


(1)  See  Pig.  Recov.  8;  Cru.Recov.  c.  1 ;  Shep.  Touch,. 
37  'j  Doct.  and  Stud.  Dial.  1^  c.  26 ;  Sayer  «x  dem.  jiikins 
y.  Uordfj  1  Burr.  1 15. 


5o€  BUUf  SMTS  ^F   {book  III..  PABT  (T^ 

RKGOVE-  cvmstanced  (i)»  tenant  in  tail  was  aeiaed  of  another  estate^ 
^^^^  and  the  recoreiy  in  value^  which  is  the  reason  of  barring 
the  isauey  goes  according  to  the  eatate  whereof  the  tenant 
was  seised  at  the  time  of  the  recoyery,  and  not  in  recom- 
pense of  the  estate  he  had  not;  so  that  here  tenant  in  t^ 
being  in  of  a  special  estate^tail,  the  first  estate-tail  was 
not  barred.  Yet^  by  what  was  said  by  the  bench  in  this 
-  casej  it  appeared  that  the  judges  were  of  opinion,  that  if 
in  this  case  the  tenant  in  tail  had  come  in  as  a  Touchee, 
he  had  then  come  in  of  all  the  estates  he  erer  had«  thoQ^ 
discontinued  and  turned  to  a  right;  and  therefore  been 
barred;,  whence,  from  this  case,  most  writers  date  the  am 
of  coinmon  recoyeries.  Others^  howerer,  think  th^  are 
of  fSeur  greater  antiquity,  and  apparently  with  reason;  for 
it  is  clear  that  when  the  judges  saw  the  ill  consequences 
these  fettered  estates*  introduced,  and  that  they  tended 
towards  a  perpetuity,  they  greatly  discountenanced  them, 
fmd  endeayoured  to  lessen  their  authority.  And  my  Lord 
Coke,  in  Mary  Partiii^im\  case%  cites  seyeral  cases,  in 
-the  reign  of  Edward  3,  in  which  the  judges  were  of 
opinion^  that  a  common  recoyery  was  a  good  bar  to  an 
estate-tail.  Whence  Mr.  Pigot  infers,  that  common  leco* 
yeries  originated  from  the  case  of  Octavian  hombard^  who^ 
in  the  43d  year  of  Edward  3^,  brought  a  repleyin  for 
taking  his  cattle:  the  defendant  ayows,  for  that  one 
Nicholas  was  seised  in  tail,  and  had  issue  John  and  Joan: 
Kicholas  dies;  John  being  then  beyond  sea,  Joan  the 
daughter  enters,  and  has  issue  Nicholas,  who  enters:  John 
the  son  returns  from  beyond  sea,  and  sues  for  the  land,  and 
on  an  agreement  releases  to  Nicholas,  8(hd  for  this  release 

•  10R.37,  6.  '  Yr.  Bks.  21. 

.    ■  ■  '  .  ,. 

(i)  In  TdUarunC%  case,  tenant  in  tail  general  made  a 
feomnent  in  fee,  and  took  back  an  estate  to  him  and  his 
wife,  and  the  heirs  of  their  bodies :  the  wife  died ;  a  prw- 
dpi  was  brought  against  the  tenant  in  tail,  who  youched 
the  common  youchee.  Year  Books,  la  Edw.  4.  14, 19. 
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^ioholas  graats  him  twenty  paunds  a  year,  wUh  a  clause  BSCOVB- 
of  distress,  and  for  rent  arrear  avows  on  the  land  chafged, 
then  in  the  hands  of  the  issue  of  Nicholas,  and  the  distress 
is  held  good.  Kow  the  gist  of  this  case  is,  tenant  in  tail 
pro  lite  redimenda,  grants  to  we,  that  had  a  prior  ri'ght  to 
the  estate,  a  rent-charge,  in  consideration  of  a  velease  of 
his  right;  and  this  being  for  the  benefit  of  the  issuer  it 
was  held  that  he  could  not  avoid  it :  from  this  groimd^ 
therefore,  he  concludes  common  recoveries  had  their  ori- 
gin; for  the  issue  in  all  common  recoveries  is  supposed 
to  have  a  recompense  in  value  for  the  estate  lost,  and  thi^ 
recompense  in  value  is  generally  deemed  the  reason 
being  barred  <;  and  although  it  may  be  objected  that 
is  all  supposition,  since  it  is  notorious  that,  in  reality,  th^ 
issue  on  a  conunon  recovery  has  no  recoxnpeDse,  and  this  is 
all  a  fiction  of  law,  which  has  occasioned  ornch  censure  to  bo 
east  on  these  recoveries  (i ) ;  yet  it  may  be  observed,  that  m 
fiUumejurt  submHt  ejuitm;  and  fdl  laws  have  their fictioim, 
^md  all  grounded  on  reason ;  and  the  public  having  now 
experienced  the  beneficial  effects  of  them,  and  they  being 
become  common  assurances,  the  judges  are  even  a^uH  in 
jBupportmg  them,  and  inventing  reasons  to  maintain  iimr 
anthori^.  But  though,  for  several  eenturies,  the  sole 
Xii^on  giyen  for  common  recoveries  was  the  reCQWfwm 
fa  value  the  issue  had,  or  by  possibility  mi^  have,  yet 
it  could  not  but  have  been  perceived,  in  process  jof  thne, 

»  T.  7  Edw.  4, 19,  pi.  25. 

(1)  See  Sir  Thomas  Craigg's  De  Feodis,  161,  who  says, 
^Et  licet  ex  jure  Anglorum  jprovideri  in  feodo  taliato 
posit,  ne  in  fraudem  hfleredum  qui  in  tallio  succedere  de- 
oejre^  alienatio  fiat  qui  tamen  in  foro  venantur,  caHidis 
artibus  mentem  le^s  subvertunt,  et  ex  illicito  licitum  per 
ambages  faciunt,  dnm  quod  vassallus  alienare  non  potest, 
propter  conditionem  in  feod6  taliiato  expressam,  id  ei 
4K>lladenti  sive  consentienti,  simulatus  contradictor  (revora 
autem  feodi)  ex  tacito  consensu  judicio  feodum  evincit, 
-  illi  recuperationem  vocont.'^ 


508  BLBMBNtff  OP      (book  lit.  PABT  IV, 

RECO  VE.     that  tiierc  were  tnany  cases  in  which  the  issue  or  party  barred 
,     ■   .  .  conld  have  nio  possibility  of  recompense ;  as  if  there  be 


tenant  in  tail,  remainder  for  years,  and  tenant  in  tail 
fers  a  recovery,  the  remainder  is  barred,  but  no  recompense 
in  value  can  extend  to  a  term,  which  is  but  a  chattel.  So 
if  a  feme  covert  and  her  husband  are  vouched^  she  is  barred, 
though  the  recompense  extends  not  to  her :  so  contingent 
estates  are  barred  without  a  recompense.  Hence,  the  judges 
have  said,  that  the  reason  of  the  reversion  or  remainder  being 
barred  by  a  recovery  is,  that  therecoveror  is,  by  supposi- 
tion of  the  law,  in  of  the  estate-tail,  and  that  estate-tail, 
by  like  suppositioa  of  law,  continues  for  ever :  and  at  com- 
inon  law,  the  donee  post  prolem  suscitatem  might  have  aliened 
and  have  barred  the  donor.  These  common  recoveries 
were  therefore  conveyances  excepted  out  of  the  statute  de 
doms,  tod  a  privilege  inherent  and  annexed  to  tiie  estate- 
tail,  and  not  taken  away  by  that  statute :  and  the  reco veror 
being  in  of  the  estate  the  donee  had,  and  the  estate-4ail 
continuing  in  judgment  of  law,  he  in  remainder  is  so  baned, 
that  no  charge  by  him  can  ever  take  place\ 

Another  objection  has  also  been  made  against  common 
recoveries ;  namely,  that  when  a  tenant  is  said  to  appear, 
Bnd  vouches  to  warranty,  it  is  notorious  there  was  never 
«ny  werranty  between  the  parties,  it  being  all  a  fiction  and 
invention  t6  bar  the  entail :  but  to  this  it  maybe  answered, 
that  whenever  tenant  in  tail  is  vouched,  he  comes  in  of  the 
same  possession  he  had  before,  and  to  warrant  this  pos- 
session ;  for,  when  a  man  is  vouched  to  warrant,  and 
enters  into  warranty,  the  law  presumes  he  has  parted  with 
the  first  possession  with  warranty,  and  comes  now  to  war- 
jant  it  pursuant  to  such  warranty ;  ^and  that  if  it  were 
otherwise,  he  would  not  enter  into  the  warranty,  but  coun- 
ter-plead it,  and  demand  the  lien  or  ground  on  which  the 
tenant  founds  his  warranty ;  but  if,  without  demanding 
l3xe  lien,  he  enters  into  warranty,  none  can  say  he  never 

^  Pigi  13. 
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warranted :  the  tenant  cannot  say  the  vouchee  never  save     RECOVX* 

HIES. 

him  a  warranty,  because  the  vouchee  has  entered  into  -    •; 


warranty;  and  the  vouchee  cannot aay  he  never  warr^ted^ 
because  his  entering  into  warranty  is.  an  estoppel  by  record^ 
which  binds  him  and  his  heirs ;  so  none  privy  to  the  re* 
cord  can  deny  it ;  nor  can  any  stranger,  because  the  laW; 
will  always  presume,  when  any  one  enters  into  warraaty, . 
that  itiexfi  was  a  warranty  by  feoffment  or  grant  of  such 
an  estate  as  he  who  is  vouched  had  before;  and  this  is 
presumptiojuriSf  and  grounded  on  reason ;  for  being  to  the 
vouchee's  prejudice,  and  he  binding  himself  to  render  the 
value  of  the  land  in  demand,  the  law  will  not  presume  that, 
he  would  thus  prejudice  himself  unless,  he  had  actually; 
warranted*. 

A  common  recovery  is  so  far  like  a  fine,  that  it  is  a  suit.Tiie  utme  ud 
or  action^  either  actual  or  fictitious;  and  in  it  the  lands  are.  recoveritt. 
recover^  against  the  tenant  of  the  fireehold;  which  recovery.- 
being  .a  supposed  adjudication  of  the  right,  binds  all  per* 
sons,  and  vests  a  free  and  absolute  fee-simple  in  the  reco- 
veror  (i).  A  recovery^  therefore^  being  in  the  nature  of  an 
action  at  law,  not  immediately  compromised  like  a  fine^ 
but  carried  on  through  every  regular  stage  of  proceedings 
there  would  be  great  reason  to  apprehend  that  its  form^ 
Md  method  would  not  be  easily  understood  by  the  student^ 
who  may  not  yet  be  acquainted  with  the  course  of  judicial 
proceedings,  had  not  its  nature  and  progress  been  stated 
with  the  utmost  deaihess  and  concision  by  Sir  William 
Blackstone. 

'  Pig.  16. 


.  (1)  There  is  this  difference,  amoligst  others,  between  a 
recovery  and  a  fine,  that  .a  fine  proves  a  right  in  him  that 
levies  it,  but  a  common  recovery  disapproves  and  dis- 
affirms all  title  of  him  against  whom  it  is  had,  (Popham,  23.> 
and  this  so  strongly,  that  if  there  be  three  or  four  descents 
^ast  after  the  recovery  suffered,  the  recoveror  may  enter« 
€£dw.  4,  11. 


RCES. 
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RECOTE^  Let  U8,  in  the  fiist  place,  he  obsenres,  sappoae  David 
Edwards  to  be  tenant  of  the  freehold^  and  desiroas  to  snflfer 
a  coBimon  recovery  in  order  to  bar  all  entaik^  remainders 
and  reversionsi  and  to  convey  the  same  in  fee-eimple  to 
Bramis  Goldhig.  To  eflfect  ibia,  Oolding  is  to  bring  an 
action  against  him  for  the  lands ;  and  he  accordingly  snes 
ont  a  writ,  called  pracipe  quod  reddat,  because  those  were 
its  initial  or  most  operative  words,  when  the  law -proceed- 
ings were  in  Latin.  In  this  writ,  the  demandant  Gelding 
alleges,  that  the  defendant  Edwards  (here  called  the  te- 
nant) has  no  legal  title  to  the  land ;  but  that  he  came  into 
possession  of  it  after  one  Hugh  Hunt  had  turned  the  de- 
inandant  out  of  it.  The  subsequent  proceedings  are  made 
up  into  a  record  or  recovery  roll,  in  which  the  writ  and 
complaint  of  the  demandant  are  first  recited :  whereupon 
the  tenant  appears,  and  calls  upon  one  JlM^b  Morltad 
vAo  U  supposed  at  the  original  purchase  to  have  warranted 
tile  title  to  the  tenant ;  and  thereupon  he  prays^  that  the 
said  Jacob  l^orland  may  be  called  in  to  defend  the  title 
which  he  so  warranted.  This  is  called  the  wmcher,  vocaHo, 
or  calling  of  Jacob  Moriimd  to  warranty;  and  Morland  is* 
called  the  voudiee.  Upon  this,  Jacob  Morlwd,  the  vouchee, 
fippears,  is  impleaded,  and  defends  the  title.  Whereupon 
Golding,  the  demandant,  desires  leave  of  the  court  to'  m- 
pari,  or  confer  with  the  vouchee  in  private;  which  is  (ss 
tisual)  allowed  him.  And  soon  afterwards,  the  demandant, 
'Oolding,  returns  to  court,  but  Moriand,  tlie  vouchee,  dis- 
appears, or  makes  default.  Whereupon  judgment  is  given 
for  the  demandant  Oolding,  now  called  the  recovercMr,  to 
recovertiie  lands  in  question  i^ainst  the  tenant  Edwards,  * 
who  is  now  the  recoveireet  and  Edwards  has  judgment  to 
'  recover  of  Jacob  Moriand  lands  of  equal  value,  in  recom- 
pense for  the  lands  so  warranted  by  him,  and  now  lost  by 
his  default;  which  is  agreeable  to  tiie  doctrine  of  waitanty 
already  mentioned.    This  is  called  the  recompense^  or 
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recofoery  in  value.  But  Jacob  Morla&d  having  no  lands  becovb. 
of  his  own,  being  usually  the  ciyer  of  the  court,  (whOj  ^^"^ 
from  being  irequently  thus  vouched,  is  caUed  the  cmmmm 
vouchee^  it  is  plain  that  Edwards  has  only  a  nominal 
recompense  for  the  lands  so  recoyered  against  him  by 
Golding,  which  lands  are  now  absolutely  vested  in  the  said 
recoveror  by  judgment  of  law,  and  seisin  thereof  is  de- 
livered by  the  sheriff  of  the  county.  So  that  this  collusive 
recovery  operates  merely  in  the  nature  of  a  conveyance, 
in  feoHiimple,  from  Edwards,  the  tenant  m  tail,  to  Odding 
the  purchaser^. 

By  this  means,  the  esiate-tail,  which  was  made  by  the 
tenant  or  his  ancestors,  is  barred ;  for  he  could  have  no 
power  to  entail  land  to  which,  as  now  appears  by  the 
recovery,  he  has  no  just  title,  the  land  being  evicted  and 
recovered  from  him". 

.  But  the  recovery,  here  described,  is  with  a  single  voucher 
only;  it  is  sometimes,  however,  with  double,  treble,  or 
£Bffther  voucher,  as  the  exigency  of  the  case  may  require. 
And,  indeed,  it  is  now  usual  always  to  have  a  re<^overy  with 
double  voucher  at  the  least :  by  first  conveying,  an  estate 
of  freehold  to  any  indifferent  person,  against  whom  the 
precipe  is  brought ;  and  then  he  vouches  the  tenant  in 
tail,  who  vouches  over  the  common  vouchee.  For  if  a 
recovery  be  had  inmiediately  against  tenant  in  tail,  it  ban 
only  such  estate  in  the  premises  of  which  he  is  then  actu* 
ally  seised;  whereas,  if  the  recovery  be  had  against  aether- 
person,  and  the  tenant  in  tail  be  vouched,  it  bars  eveiy 
latent  right  and  interest  which  he  may  have  in  the  lands 
recovered".  ^If  Edwards,  therefore,  be  tenant  of  the  free^ 
hold  in  piiBsession,  and  John  Barker  be  tenant  in  tail  in 
remainder,  here  Edwards  doth  first  vouch  Barker,  and  then 
Barker  vouches  Jacob  Morland,  the  common  vouchee ; 
who  id  always  the  last  person  vouched,  and  always  makes 
default :  whereby  the  demandant  Golding  recovers  the 

1  2  Blac.  Com.  358.  "  Bro.  Abr.  tit.  Tail,  3a ; 

"Kg.  17.  Plowd.  8. 
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RKOVE-     bu^d  againt  the  tenant  Edwards,  and  Edwards  recovers  a 

recompense  of  equal  value  against  Barker  the  first  vouchee^ 

who  recovers  the  like  against  Borland,  the  common 
vouchee,  agamst  whom  such  idesd  recovery  in  valtie  i» 
always  oltimateiy  awarded®.  And  this  supposed  recom- 
•pense  in  value  is,  as  has  before  been  noticed,  the  reasott 
why  the  issue  in  tail  is  held  to  be  barred  by  a  common  re* 
coveiy.  For  if  the  recoveree  should  obtain  a  recompense  in 
lands  from  the  common  vouchee  (which  there  is  a  possibft- 
li^  in  contemplation  of  law,  though  a  vexy  improbaUe  on^ 
of  his  doing,)  these  lands  would  supply  the  place  of  those 
so  recovered  from  him  by  collusion,  and  would  descend  to 
the  issue  in  tail'.  This  reason  will  also  hold  with  equal 
force,  as  .to  most  remaindernnen  and  reversicMiers ;  to  whom 
the  same  possibihty  will  remain  and  revert  as  a  full  recom- 
pense for  the  reality,  which  they  were  otherwise  entitled  to; 
but  it  will  not  always  hold ;  and  theref(Mre»  as  Pigot  says^ 
the  judges  have  been  even  astuii  in  inventing  other  reasona 
to  maintain  the  authority  of  recoveries.  And  in  particular^ 
it  hath  been  said,  that,  though  the  estate-tail  is  gone  fiom 
the  recoveree,  yet  it. is  not  destroyed, but  only  transferred; 
still  subsists,  and  will  ever  continue  to  subsist  (by  con* 
struction  of  law)  in  the  recoveror,  his  heirs  and  assigns  r 
and,  as  the  estate-tail  so  continues  to  subsist  for  ever,  the 
remainders  or  reversions  expectant  on  the  delenninatii& 
of  such  estate-tail  can  never  take  place^. 

To, such  auk  ward  shifts,  such  subtle  refinements,  ob- 
serves Sir  W.  Blackstone,  and  such  strange  reasooing^ 
were  our  ancestors  obliged  to  have  recoumBe,  in  order  ti^ 
get  the  better  of  that  stubborn  statute  de  donU.  Our  mo* 
dem  courts  of  justice  have,  however,  adopted  a  more 
manly  way  of  treating  the  sutyect;  by  considering  com-^ 
mon  recoveries  in  no  other  Ught,  than  as  the  formal  mode 

•  Bro.  Abr.  tit  Tail,  3a;       <  Com,  Recov.  13, 14. 
Plowd.  8.  '2  Blac.  Com.  359 

r  Dr.bSt.  b.i,  Dial.62. 
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of  conreyance,  by  'whicli  tenant  in  tail  is  enabled  to  alien      RECOVE. 
his  lands*, V 


11.  Who  may  suffbr  a  common  Rkcovery. 

A  recovery  being  now.  considered  as  a  common^  as-, 
surance  for  the  conveyance  of  lands  from  one  person  to 
another,  it  may  be  taken  as  a  general  rule,  that  all  persons 
who  are  capable  of  executing  a  common  law  assurance  in 
pais,  are  alsacapable  of  suffering  a  recover^^  to  bar  or  pass 
the  particular  estate  or  interest  which  they  may  Jiave  in 
the  lands  comprised  in  the  writ.  -  But  as  many  persons  are 
disabled  by  physical  or  civil  incapacities  to  convey  their 
possessions  by  act  in  pais,  so  are  they  by  common  re- 
covery. Thus,  when  recoveries  were  improved  into  a 
common  Way  of  conveyance,  it  was  thought  reasonable 
that  those  whom  the  law  had  judged  incapable  to  act  for 
their  own  interest,  should  l!iot  be  bound  by  the  judgment 
given  in  recoveries,  though  it  was  the  solemn  .act  of  the 
court;  for  where  the  defendant  gives  way  to  the  judgmenty 
it  is  as  .much  .his  voluntary  act  and  conveyance,  as  if  he 
had  transferred  the  land  by  livery,  or  any  other  act  in  pais ; 
and  therefore  if  an  infant  suffers  a  recovery,  he  may  reverse 
it,  as  he  may  a  fine,  by  writ  of  error  during  his  minority  ^ 
And  this  was  formerly  taken  «to  be  the  law,  as  well  where, 
the  infant  appeared  in  person,  as  by  guardian  or  by  at* 
tomey ;  but  now  there  is  a  distinction  where  he  suffers  a 
recovery  in  person,  and  where  not.  If  in  person,  it  is  erro- 
neous,  and  he  may  reverse  it  by  writ  of  error  during  his 
minority,  that  his  infancy  may  be  tried  by  the  inspection 
of  the  court,  for  at  his  full  age  it  becomes  obligatory  and 

'  2  Com.  3^8.  ft  Saund.  94 ;  Cro.  Eliz.  471 ; 

•  Buls.  235;  a  Rol.  Abr»  Hob.  19S;  Cro.  Car.  307, 

396;  Co. Lit.  381, b;  10 Co.  923 ;  5  Mod.  200;  Pig. 64  ; 

3;  aRoLAbn  731,  742;  Cru.  182. 
id.  321,  32^;   ^^-  143; 
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R£COV£.     unavoidable  (i) :  but.  in  some  instances,  the  co«m4  has  ad- 

L_  mitted  the  infant  to  appear  by  guardian,  and  to  suffer  a 

recovery/  or  come  in  as  vouchee;  but  this  is  seldom 
allowed,  and  only  upon  emergencies,  when  it  tends  t;o  the 
improvement  of  the  infant's  afiairs,  or  when  lands  of  equal 
value  have  been  settled  on  him.  Hence  it  was  fonnerly 
the  practice,  when  an  infant  was  intended  to  suffer  a  re- 
covery, for  him, and  his  guardian  to  petition  the  king  to 
grant  letters  under  the  privy  seal  to  the  court  of  Common 
l^leas,  directing  them  to  permit  such  infant  to  suffer  a 
recovery ;  which  has  some  resemblance  with  the  civil  law, 
where  the  imperial  authority  supplies  the  defect  of  legal 
age.  Upon  producing  diift  privy  seal  to  the  oourt,  they 
admitted  a  person  of  known  ability  and  integrity  to  be 
guardian,  and  on  showing  the  veasojis  for  suffsring  a  com- 
mon recovery,  and  proving  that  it  is  for  the  infant's  ad« 
vantage,  it  was  done  in  open  court.  And  in  this  case  the 
judges  used  to  examine  veF^  strictly  into  the  present  en- 
taife,  (and  take  the  oonsetit  of  those  in  remafaider)  and 
into  the  ends  and  purposes  of  such  recovery,  and  to  be 
attended  with  the  writings  and  parties  in  court  or  at  their 
chambers,  before  they  admitted  a  guardian,  and  suffered 
the  recovery  to  be  passed  in  court^  But  it  was  still  in 
the  discretion  of  the  judges  to  peroiit  the  mfaat  to  sirfTer 
a  recovei^  or  not,  according  to  the  circumstances  of  the 
case^  (^). 

""  See  JB/un/'s  case.  Hob.    Pig.Recov.  sdedit.  64,n.t; 
196;    Jenk.  Cent.  299;    1     Cru.  181. 
Vem.  461  ;^  Cro.  Car.  307 ;        *  1  Ld.Ra.  1 13;  s  9alk.£67. 


(1)  See  observations  on  the  hardship  of  infants  not 
l^eiDg  suffered  to  reverse  fines  or  recoveries  after  their 
^lajority,  Co.  Lit.  247,  a,  n.  (2). 

<2)  Common  recoFeries  sufiered  by  privy  seal  are  ipow» 
however,  disused,  and  private  i^cts  of  parliament  uni- 
versally  substituted  in  thetr  steady    Cruise  on  9^oot;  184- 

For 
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■ 

But'  if  an  iirfant  suffers  a  reoovery,  and  appears  by  ^U     recovc. 

tomey  it,  seems  he  may  reverse  it  after  his  full  age ;  for L_ 

here  it  may  be  discovered,  whether  he  was  within  ^ge 
when  the  recovery. was  suffered,  because  it  may  be  tried 
per  pais,  whether  the  warrant  of  attorney  was  made  by 
him  when  he  was  an  infant  ^.  When,  therefore,  an  ipfant 
is  to  suffer  a  recovery,  he  must  make  a  tenant  to  the  pre- 
cipe by  fine,  or  by  feoffinent,  and  give  livery  of  seisin  in 
person,  by  which  means  the  feoffment  is  only  voidable ; 
whereas,  if  an  infant  appointed  an  attorney  to  give  livery 
of  seisin  for  him,  the  feoffment  would  be  absolutely  void '. 

An  infant  trustee  may  join  in  a  common  recovery,  in 
consequence  of  the  statute  7  Anne,  c.  ig,  if  he  is  directed 
to  do  so  by  the  Court  of  Chancery  %  for  the  act  is  general 
^*  that  the  infant  shall  .convey  as  the  court  by  order  shall 
direct :"  they  may  therefore  direct  a  conveyance  by  fine 
or  recovery,  where  such  mode  is  requisite. 

Idiots^  lunatics,  and  generally  all  persons  of  non-sane  idiots,  &c. 
memory,  are  disabled  from  suffering  common  recoveries, 
as  well  as  from  levying  fines ;  though  if  an  idiot  or  lunatic 
4oes  suffer  a  common  recovery,  and  appears  in  person,  no 
averment  can  afterwards  be  made  that  he  was  an  idiot  or 
lunatic.  But  if  he  appears  by  ecttomey,  it  seems  that  such 
an  averment  would  be  admitted^  upon  the  same  principle 
that  an  averment  of  infancy  may  be  made  against  a  war- 
rigsit  of  attorney,  acknowledged  by  an  infant  for  the  pur- 
pose of  suffering  a  common  recovery,  as  the  fact  of  idiocy 
may  be  tried  by  a  jury,  with  as  much  propriety  as  the  fact 
of  infancy  ^.  Thus  in  the  celebrated  case  of  Hume  vi  Burton, 

y  Sid.  321 ;  Lev.  142,  Q.  **  Cruise  on  Recov,  185; 

•  Perk.  12;  3  Burr.  1804.    2  And.  163;  Pig.  72. 
'  Ex  parte  Johnson,  3  Atk. 

659- 

» 

For  notwithstanding  the  precautions  of  the  judges,  reco- 
▼eties  suffered  in  that  manner  might  be  reversed  by  writ  of 
enror.  Cro.  Car.  307  ;  1  Mod.  48;  Pig.  66;  Cru.  184. 
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which  was  determined  by  the  House  of  Lords  in  Ire- 
landy  the  majority  of  the  judges  were  of  opinion,  that 
the  caption  of  a  warrant  of  attorney,  taken  by  the  Chief 
Justice  of  the  court  of  Common  Pleas,  for  the  purpose  of 
suffering  a  common  recovery,  was  not  conclusive  evidence 
of  the  capacity  of  the  person  acknowledging  such  awar- 
rant  of  attorney  ^. 

But  although  no  averment  of  idiocy  or  lunacy  can  be 
made  against  a  recovery,  where  the  parties  appear  in 
person,  yet  evidence  of  weakness  of  understanding  has 
been  admitted  to  invalidate  a  deed  to  make  a  tenant  to 
the  pracipe  for  suffering  a^  recovery;  and  the  recovery  has 
in  that  manner  been  set  aside ''. 

A  recovery  may  be  suffered  as  well  as  a  fine  levied  by  a 
feme  covert ;  because  the  pfacipe  in  the  recovery  answers 
the  writ  of  covenant  in  the  fine  to  bring  her  into  court, 
where  the  examination  of  the  judges  destroys  the  presump- 
tion of  lavr  that  it  is  done  by  the  coercion  of  her  husband, 
for  thefi  it  is  presumed  they  would  ha^e  refiised  her*  (i); 
for  whenever  a  husband  and  wife  appear  in  court  to  suffer 
a  •common  recovery,  the  wife  is  previously  examined  as  to 
the  freedcyn  of  her  consent :  and  where  a  warrant  of  at- 
torney is  acknowledged  before  commissioners  under  a 
dedimus  potestatem  by  husband  and  wife,  the  commis- 
sioners are  expressly  directed  to  examine  the  wife  sepa- 
rately and  apart  from  her  husband,  as  to  the  same  intent^ 


^  Hume  V.  Burton,  Cm. 
Recov,  361. 

*  WentwortK%  case,  2  Ves. 
403;  3  Atk.  313;  Jonei  y. 
Cave,  Cm.  Recov.  355.    • 


•  10  Co.  43;a;  2  RoLAbc 
396 ;  see  Pig.  66. 
'  1  Hen.  Slac.  527. 


(1)  The  first  mention  of  an  examination  of  the  wife  on 
a  recovery  is  in  43  Ed.  3,  c.  18,  and  it  was  afterwards, 
it  should  seem,  disused.  See  Pig.  Rec.  66.  But  the  prac- 
tice now  is  for  tlie  Serjeants  at  the  bar  to  examine 'femes 
covert  when  they  come  to  suffer  recoveries ;  Cm.  179. 
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And  a  common  recovery  suffered  by  husband  and  wife,     RECOV£« 
will  therefore  bar  the  wife  of  her  dower,  though  sh^  has  ^ L«. 


no  recompense  <•  For  though  thi^has  by  some  been 
dotibted,  because  the  woman  has  then  no  estate  tit  esse ; 
yet  the  same  may  be  said  against  a  fine ;  and  the  com- 
mon recovery  estops  her  as  party,  and  the  recovery  dis- 
affirms her  husband's  title  to  the  lands  of  which  she  was 
dowable  ^ 

And  it  may  be  observed,  that  the  husband,  whether 
seised  jointly  with  his  wife,  whether  by  moieties  or  en- 
tireties, or  seised  only  in  right  of  his  wife,  may  create  an 
estate  of  freehold  during  the  coverture,  and  thereby  make 
a  good  tenant  to  the  pracipe,  without  his  wife's  joining; 
and  this  now  is  in  constant  experience  and  practice,  and 
saves  the  charge  of  a  fine. 

'Attainder  is  a  legal  disability ;  and  therefore  if  tenant  Penont 
in  tail  be  attaint,  and  office  found,  and  land  be  granted  *  *^"  ®  * 
to  A.  who  sells  it  to  B.  who  ^  suffers  a  common  recovery, 
and  vouches  tenant  in  tail,  the  remainders  are  not  barred  ^ 
But  yet  according  to  some  there  should,  seem  to  be  such 
a  scintilia  juris  in  the  tenant  in  tail,  after  an  attainder, 
that  if  there  be  a  good  tenant  to  the  pracipe,  he  may  by 
common  recovery  bar  the  issue^  reversions  and  remain- 
ders; for  if  ihe  king  pardon  the  party,  and  restore  the 
land,  though  the  attainder  is  in  force,  he  may  bar  the 
entail  ^ 

Alienage  is  also  another  legal  disability ;  but  if  an  alien  atim. 
be  tenant  in  tail,  this  is  a  good  estate-tail  till  issue,  though 
not  descendible  to  his  issue  ^  But  if  lands  are  given,  to  an 
alien  in  tail,  remainder  to  C.  in  fee,  and  the  alien  suffers  a 
common  recovery,  and  afterwards  an  office  is  found,  this 
recovery  will  bar  C.  and  the  king  will  have  a  good  fee ; 

s  2  Co.  74,  78;    10  Ibid.  1  Keb.  30,  contra  arguendo; 

43 ;  Plowd.  6O4,  SM-  ^  Pig-  73;  1  Keb.  30, 398. 

^  Pig.  67.  *  9  Co.  141. 
^  Oodb.  218 ;  but  Allen  in 
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for  till  office  the  alien  was  seised,  and  there  was  a  good 
tenant  to  the  praeipe^. 

Besides  the  natural  and  legal  disabilities  before-men- 
tionedy  the  king  is  disabled  from  suffering  a  common 
recovery  by  reason  of  his  great  dignity,  for  if  he  suffer  a 
common  recovery,  he  must  be  tenant  or  vouchee ;  and  in 
both  cases  the  demandant  must  count  against  him,  and 
there  must  be  judgment  against  him,  which  the  law  does 
not  permit'. 

Other  persons  are  disabled  by  act  of  parliament,  as 
wives  seised  of  estates  of  their  husbands.  For  by  the 
1 1  Ueu.  7,  c.  20,  it  is  enacted,  that  if  any  woman  who  shall 
have  any  estate  in  dower,  for  life  or  in  tail  jointly  with  her 
husband,  or  only  to  herself  or  to  her  use^  of  any  manors 
&c.  of  the  purchase  or  inheritance  of  her  husband,  or 
given  to  the  husband  and  wife  in  tail  or  for  life,  by  any 
ancestors  of  the  husband,  or  any  other  person  or  pefsons 
seised  to  the  use  of  the  husband,  or  of  his  ancestors,  shall, 
being  sole,  or  with  any  after-taken  husband,  discontinut, 
alien,  release  or  confirm  with  warranty,  or  by  covin 
suffer  a  recovery  of  any  such  manors,  such  recovery  shall 
be  void  (i),  and  it  shall  be  lawful  for  the  person  or  persoiis 
next  in  remainder  or  reversion  to  enter,  except  iriitre 
the  recovery  be  had  with  the  assent  of  the  nejtt  heir,  re- 
mainder-man or  reversioner,  and  such  assent  is  o^  record 
or  enrolled. 

Hence,  this  act  being  Uberally  construed,  so  as  to  prevent 
the  mischief  it  was  intended  to  remedy;  whenever,  thera- 
fore,  an  estate  has  been  derived  either  from  the  husband 

"  Godb.  102;  Noy,  137;  "  See  Cro.  Car.  96,  97; 
4  Leon.  84.  Plow.  244. 


(1)  And  see  this  act  confirmed  by  32  Hen*  8,  c.  36,  by 
s.  2  of  which  statute  rt  is  enacted,  that  no  fine  levied  by 
any  woman  of  any  such  estate  as  is  mentioned  in  1 1  Hen.  7, 
c.  20,  shall  be  of  any  effect. 
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kioteelf  or  from  any  of  his  ancestors^  it  is  protected  by     RRCOyic. 
the  statute,  and  the  entail  preserved  for  the  inheritable    . 
issued 

And  trust  or  equitable  estates  are  equally  within  the 
statute  as  legal  estates,  .for  the  statute  eicpressly  mentions 
uses,  and  a  trust  now  is  what  an  use  then  was  p. 

But  to  bring  the  feme  within  the  compass  of  diis  act,  the 
provision  must  come  purely  from  the  baron  or  some  of  his 
aiicestors ;  for  the  object  of  the  statute  was  to  prevent 
women  from  alienating  from  the  heir  lands  which  might 
be  settled  on  them  by  their  husbands,  and  did  not  intend 
to  meddle  with  lands  which  were  originally  the  property  of 
the  wife  herself,  or  of  any  of  her  ancestors  ^. 

Where,  therefore,  a  man  made  a  gift  to  his  man  servant 
and  wife  in  special  tail,  Uiis  was  held  clearly  not  to  be  a 
jointure  within  the- statute,  because  the  land  did  not  come 
from  the  husband  or  any  of  his  ancestors;  and  a  fine  levied 
of  them  by  the  wife  after  her.  husband's  death  was  held 
good% 

And  as  the  reason  of  the  act  was  to  prevent  the  issue  or 
inheritable  heirs  of  the  husband  from  being  disinherited 
of  the  estate  of  their  ikther,  contrary  to  his  intention,  the 
act  does  not  extend  to  lands  limited  by  the  husband  or  his 
anicestota  to  the^fe  in  tail  general,  without  any  limita- 
tion to  the  issue  or  heirs  of  the  husband ;  for  since  there 
id  no  limitation  to  such  issue  or  heirs,  no  prejudice  is  done 
to  them  by  her  alienation.  Where,  therefore,  a  man  seised 
in  fee  of  lands,  devised  them  to.  his  wife  in  tail  general, 
remaiiider  over  to  a  strsnger :  the  husband  died,  leaving 
issue,  and  the  wife  married  again,  and  suffered  a  re- 
covery to  bar  the  entail ;  the  recovery  waii  held  good^ 

"*  Mod.  93,  pi.  as  i;  3C0;       ^  Cfo.  Car.  344;    1  Inbt. 
50,  b;   Cro.  J&Iiz.  513;    4   366;  Plowd.464. 
Reev.  E.L.  140;  Cm.  188.        '  Ward  v.  Walihtw^  Cro. 

^  2  V«rn.  489 ;  I  &}.  Cas.  Jac.  173;  1  Brownl.  137; 
Abr.  220.  Yelv.  101 ;  and  see  Co.  Lit* 

366;  a. 
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BECOVR-     because,  though  hk  case  was  withia  die  letter  of  the  ady  it 

.  was  not  within  the  meaning;  for  the  remainder  being 

limited  from,  the  heirs  of  the  husband,  they  could  not  be 

prejudiced*.    And  i  foriiari,  when  the  estate  is  limited 

to  the  wife  in  fee,  it  is  not  within  the  statute  ^ 

Nor  does  the  statute  extend  to  lands  holden  by  copy-* 
hold  tenure ;  for  as  the  freehold  of  such  lands  is  in  the 
lord,  it  cannot  be  discontinued  by  any  act  of  the  tenant; 
and  besides,  as  an  entry  is  giyen  to  the  heir  by  the  sta- 
tute for  the  forfeiture,  if  the  act  extended  to  copyholds, 
he  would  become  tenant  by  force  of  the  act,  without  ad- 
mittance, which  would  be  prgudicial  to  the  rights  of  the 
lord". 

The  act  of  1 1  Hen.  7,  we  perceive,  was  made  wholly  in 
iarour  of  the  husband ;  but  by  3a  Hen.  8,  c.  a8,  a  similar 
provision  is  made  in  favour  of  the  wife ;  for  by  this  statute 
it  is  enacted  ^,  that  no  fine,  feoffinoat,  &c.  by  the  husband 
alone  of  any  manor,  &c.  the  inheritance  or  freehold  of  the 
wife,  during  the  coverture  between  them,  shall,  work  a 
discontinuance,  or  be  anywise  hurtful  to  the  wife  or  her 
heirs,  who  may,  notwithstanding,  enter  thereon  as  if  no 
such  fine,  &c.  had  been  levied ;  fines,  ftc.  levied  by  Ae 
husband  and  vnfe,  to  which  the  wife  is  party  and  piivy, 
only  excepted.  Before  which  statute,  if  a  husband,  who 
was  seised  of  lands  in  right  of  his  wife,  had  levied  a  fine, 
or  suffered  a  recovery  of  them  without  her  concurrence^ 
she  was  barred  of  her  entry,  after  his  death,  and  put  to 
her  writ  of  cut  in  vUa  '. 

This  act,  like  the  former,  is  also  liberally  construed, 
bein^  made  to  suppress  a  wrong,  and  give  the  party  ist' 
jured  a  more  speedy  remedy  than  she  had  by  the  coijpaum 


•  Foat&  v.  Pitfal,   Cro.  rsiigfoii  v.  Smith,  a  Sid.  41, 

Eliz.  2,  5124;   1  Leon.  261 ;  73;  4  Mod.  45. 
Hugheir.  Clubb,  CSoufeRep.        *  Sect.  6; 
369-  J'  lit.  s.  594,  731 ;    Co. 

•4Co.8.b.  Iit.3a6,a. 

■  GUb.  Ten.  181 ;    Har^ 
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law.    Wh^e,  tfaerefoie^  lands  were  given  to  husband  and     rboovb. 
wife  in  special  tail,  and  the  husband  alone  levied  a  fine  of  


them  and  died,  and  the  wife  entered,  her  entry  was  holden 
to  be  lawful,  though  the  lands,  in  this  case,  were  the  inhe- 
ritance of  the  husband  as  well  as  of  the  wife,  and  the  words 
of  the  statute  are  confined  to  lands,  **  being  the  inherit- 
ance or  freehold  of  the  wife*."  - 

And  it  will  be  the  same  if  made  by  feqffment  by  the 
husband  and  wife  both,  although  the  words  of  the  statute 
are,  *'  by  the  husband  only  ;**  for  this  being  an  act  in  pais, 
in  which  the  assent  of  the  wife  is  nugatory,  it  is  to  be 
.taken  as  the  act  of  the  husband  alone  \ 

And  where  husband  and  wife  were  Joint  purchasers  in 
tail,  with -remainder  to  the  wife  in  fee,  and  the  husband 
alone  levied  a  fine  and  died,  this  was  held  to  be  within  the 
statute  ^  (i). 

And  if  in  these  cases  the  wife  die  before  entry,  her  issue, 
or  those  in  remainder  or  reversion,  may  enters. 

This  statute  does  not,  however,  extend  to  copyholds, 
for  the  rcKason  before  given'. 

The  next  sti^tute  that  disables  particular  persons  from  Traanu  for  life. 
suffering  common  recoveries,  is  14  Eliz.  c.8,  which  de- 
clares, that  all  recoveries  had  or  prosecuted  by  agreement 
of  parties,  or  by  covin,  against  tenant  by  the  curtesy, 
tenants  in  tail  after  possibility  of  issue  extinct,  for  term  of 
life  or  lives,  or  estates  determinable  on  life  or  Uvea  of  any^ 
lands,  tenements  and  hereditaments,  whereof  such  par* 

■  Greenlejf*s  case,  8  Co.  *  Dyer,  162,1)1.48. 

71 ;  jBtnd  see  Co.  lit.  326,  a;  ^  Co.  Lit.  320,  a. 

2  Inst.  681.  '  Beaumont's  case,  1  Inst. 

•  Co.  lit.  326,  a.  681.                                   * 


<. ' 


(1)  And  although  the  husband  and  wife,. after  the  hiVH 
band's  alienation.  Be  divorced  catiMtortfcon^acftM,  this  will 
not  take  away  her  entry ;  for  it  is  sufficient  that  she  was  his 
wife  de  facto  at  tiie  time  of  the  alienation,  to  entitle  her  to 
the  benefit  of  the  statute.    Co.  Lit.  326,  a. 
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igi^OYB.  ticttkur  tenants  are  so  seisedi  or  against  any  other,  with 
^^^  voucher  over  of  such  particular  tenants,  or  of  any  having 
right  or  title  to  any  such  par ticidar  estates,  shall  (as  agunat 
the  reveruoners  or  them  in  remainder,  or  against  their 
heirs  and  successors)  be  dearly  void;  except  anyaueh 
person  shall  so  recover  without  fraud,  by  reaaoa  of  any 
former  right  or  title ;  and  except  abo  recoveries  had  by 
the  consent  or  agreement  of  the  person  in  reversion  or  re- 
mainder, appearing  of  record  in  any  of  the  king's  eonrls. 

Common  recoveries  now,  therefore^  slifii^ed  by  tenant 
by  the  curtesy,  tenant  apre$  possibility,  tenant  in  dower, 
or  for  life,  either  as  immediate  tenants  or  es  vouchees^ 
without  the  assent,  and  to  the  prejudice  of  hini  in  rever- 
si^i  or  remainder,  are  void,  as  (igainst  the  heir,  issue  or 
remainder-man,  as  the  case  happens ;  and  good  only  as 
against  the  parties  themselves. 

The  next  statute  relating  to  common  retovfeties  is  34 
&  35  Hen.  8,  c.  120,  by  which  persons  having  estates-tail 
of  the  gift  of  the  king,  with  remainder  to  the  king  in  fte- 
simple  or  fee-tail,  are  prohibited  from  suflfering  recove* 
ries  \  that  act  declaring,  **  that  no  recovery  thereafter  to 
be  had  by  assent  of  parties,  against  any  tenant  or  tenets 
in  tail,  of  any  knds^  tenements  and  hereditaments^  whereof 
the  reversion  or  remainder,  at  the  time  of  such  recovety 
had|  shall  be  in  the  king»  shall  bind  or  conclude  the  hein 
in  tail ;  bat  that  after  the  deiath  of  every  such  tenant  in 
tail|  against  whom  suoh  recovery  shall  be  had,  the  hem 
in  tail  may  enter,  hold  and  enjoy  the  lands,  &c.  recovered 
according  to  die  fortn  6f  the  gift  iii  tail,  the  said  r^Mveiy 
notwithstait^ding  (i).  ^ 
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(1)  See  many  cases  put  respecting  the  barring  of  entails, 
&c.  where  the  remainder  or  reversion  is  in  the  crown, 
Pigi  §&  TL^mvk  8^  td  9^. 
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III.  Of  what  Thikos  a  commok  RscotsftT  may  »t       ^^^ 

*  '  ■  — ■    ■■■— 

suffbred;  and  by  what  Dbscbiftioh. 

1.  Ofwliat  a  Recovery  may  be  had. 

A  COMMON  recovery  may  be  suffered  of  all  things^  of 
which  a  writ  of  covenant  for  levying  a  fine  lies ;  as  of  an 
*'  honor,  island^  barony,  castle,  messuage,  curtilage,  dove- 
house,  land,  meadow,  pasture,  underwood,  chapel,  river, 
county,  warren,  rectory,  view  of  frankpledge,  waife,  estray, 
felon's  goods,  deodands,  furze,  heath,  moor,  &c. ;  and  in 
general,  a  recovery  may  be  had  of  any  thing  of  which  a 
writ  of  entry  will  lie*. 

It  may  be  also  of  an  advowson',  t.  e.  of  an  advowson 
appendant  to  a  manor,  but  not  of  an  advowson  in  gross  ; 
(for  the  parson  has  the  freehold,  and  therefore  it  ought  not 
to  be  by  writ  of  entry  in  le  post,  but  by  writ  of  droit ») ;  as, 
since  the  stat.  32  Hen.  8,  c.  7,  it  may  of  any  other  eccle- 
siastical or  spiritual  profits,  as  tithes,  oblations,  portions, 
pensions,  or  the  like^.  A  common  recovery  may,  however, 
be  suffered  of  an  advowson  in  gross,  and  a  small  quantity 
of  land  on  a  writ  of  entry  sur  disseisirif  and  there  are  makiy 
precedents  to  this  purpose  '(1).  So  of  an  annual  pension 
or  rent,  because  common  recoveries  are  common  assur* 
ances*^.    So  it  may  be  of  a  rent  de  novo ;  and  therefore,  if 

*  Pig.  Recov.  96;    Cm.        '  Cm.  163. 
163.  '  Bay  leg  v.  UniPsf^ty  cf 

'4  Co.  74.  Orftn^  2  VfilB.  116. 

i  Pig.  g ;  sid  contra^  5C0.        ^  5  Co.  40:  Poph^  22 ;  8 

40 ;  Poph.  22.  Vent.  32  ;  2  Kol.  Rep.  67. 

(1)  The  court,  however,  l^aid,  tn  BayUy  against  'tke 
Umverity  of  Oxfhtdj  that  if  thid  w^re  tbs  integrm,  they 
should  have  determined  differently;  but  there  being  sixteen 
precedents  fbund  where  an  advowson  in  gross,  and  a  little 
latid  had  been  buffered  upon  WlHits  of  entry  mr  diueUin, 
they  adjudged  the  te66T^]^  g06d  istptn  the  l»rfaieiple  Ihet 
quejien  non  debit  factum  valet. 
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one  grants  a  rent  to  B.  in  tail,  remainder  to  C.  in  tail,  the 
remainder  to  C.  may  be  barred  by  a  commcm  recoveiy  K 

A  recovery  may  also  be  suffered  of  a  rent-charge  if 
'issuing  out  of  real  estate  ;  but  not  of  an  annuity  charge- 
able only  on  the  person  or  personal  estate  of  the  grantor". 

But  it  is  said,  that  a  common  recovery  cannot  be  suffered 
of  a  fishery,  common  of  pasture  or  estovers,  nor  of  a 
quarry,  a  mine  or  market,  because  they  are  not  in  demesne, 
but  in  profit  only  ■.  -  .         . 

Although  copyhold  estates  may,  according  to  the  better 
opinion,  be  entailed  even  without  a  custom,  yet  no  re- 
covery can  be  had  of  them  at  common  law,  as  well  because 
in  the  eye  of  the  law  they  are  only  tenancies  at  will,  as 
because  the  copyholder  cannot  make  any  tenant  to  the 
pracipe,  but  by  surrender.  The  way,  therefore,  to  suffer  a 
recovery  of  a  copyhold  entailed  %  is,  by  the  mode  pointed 
out  by  the  custom  of  the  manor,  as  either  by  committing  a 
forfeiture,  by  making  a  lease  without  license  of  the  lord,  or 
the  like ;  and  the  lands  being  seised  into  the  lord's  hands, 
'  are  appointed  to  be  to  the  use  of  the  tenant  and  his  heirs ;  or 
by  tenant  in  tail  committing  a  forfeiture,  and  the  lord  seising 
the  copyhold,  and  then  granting  it  to  the  copyholder  and  his 
heirs ;  or  for  tenant  in  tail  to  make  a  surrender  to  the  put- 
chaser  and  his  heirs,  and  the  purchaser  to  commit  a  for- 
feiture, on  which  the  lord  seises,  and  jie  'makes  proclama- 
tions ;  all  which  modes,  if  sanctioned  by  the  custom,  will  be 
a  good  bar  of  the  entail  and  the  remainders  over'.  Add  where 
there  is  none  of  these  customs,  the  way  to  bar  an  entail 
is  by  the  tenant  in  tail  surrendering  to  a  person  to  make  him 
tenant  to  the  pracipe,  (i.  e .  to  a  plaint)  who  is  admitted,  and 
then  a  plaint,  in  the  nature  of  a  writ  of  entiy  in  the  post, 
is  brought,  against  him,  who  vouches  the  tenant  in  tail, 
and  he  the  common  vouchee ;  and  then  the  recoveror  sur- 


1  Sid.  285 ;  2  Keb.  55. 
■  Pig.  97.   See  Turner  v. 
Turner,  1  Bro.Ch.Rep.316. 
■Pig.96;i8Vin.Al).«i8. 


•  See  Pig.  102. 
»  Sid.  315;  iKeb.  75a; 
2  Ibid.  127. 
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Tenders  to  the  use  of  tenant  in  tail  and  hys  heirs,  who  is  R    ECOVE- 

admitted  accordingly,  and  thereby  the  estate-tail  and  re-  |___ 

mainders  are  barred^. 

But  though  a  recovery  in  the  Common  Pleas  will  not  Customary 

^  ^  freeholds. 

pass  lands  held  by  copy  of  court-roll,  yet  a  recovery  in  that 
court  of  customary  freeholds  passing  by  surrender  in  a 
borough  court,  will,  it  seems,  be  good'. 

A&to  recovery  of  lands  in  ancient  demesne,  a  common  Ancieut 
recovery  is  good,  and  stands  in  force  till  reversed  by  the 
^  lord  by  writ  of  disceit',  as  in  the  case  of  a  fine  levied  of 
ancient  demesne  lands. 

A  recovery  may  be  had  of  a  trust  estate,  as  where  cestui  Trnits. 
que  trust  in  tail  is  in  possession,  with  remainders  over,  under 
the  trustees,  who  have  the  legal  estate,  and  suffers  a  comr 
mon  recovery;  though  in  this  case  there  is  no  legal  tenant 
to  tiie  practpCy  yet  this  recovery  will  bar  both  the  estate- 
tail,  and  remainder  and  reversion ;  for  a  trust  being  a 
creature  of  ecjuity,  any  conveyance  or  assurance  of  cestui 
que  trust  shall  have  the  same  effect  and  operation  on  the 
trust  as  it  would  have  had  on  the  estate  in  law,  in  case  the 
trustees  had  joined :  for  otherwise,  trustees,  by  refusing  to 
join,  or  not  being  capable  to  execute  the  trust,  might  hinder 
the  tenant  in  tail  of  that  liberty  to  dispose  of  his  estate, 
and  bar  the  entail,  remainders  and  reversion  thereon  ex- 
pectant, which  the  law  gives  him  as  incident  to  his  estate  ^ 
This  was  determined  in  the  case  of  Eaton  v.  Collier  %  after 
solemn  argument,  and  is  now  the  constant  practice  of 
equity.    • 

3.  By  v>kat  Description  a  Recovery  may  be  siuffered. 

Strictly  speaking,  the  same  accuracy  should  be  observed   By  what  dc. 
in  the  description  of  things  ofwhich  a  recovery  is  sufiered,  *'"P^®"* 

^  Coke  Ent.  206,  207,  pL  •  2  Chan.  Rep.  63,  79. 

io;Pig.  Recov.  10.  ■  1  Vem.    13,  226,  440; 

'  Omer  v.  Taylor^  1  Atk.  2  Ibid.  132 ;  1  P.  Wms.  91 ; 

474-  «  IWd,  134 ;  I  Atk.  473. 

■  4  Leon.  123. 
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BECOys-  as  is  requisite  in  a  precipe  quod  reddat  in  9xx  adverse  auit; 
but  recoyerieB  being  now  settled  to  be  common  assuraaces, 
to  establish  men  in  their  purchases,  they  are  very  much 
favoured  by  the  judges,  and  tiot  compared  to  judgments 
in  other  real  actions  or  adverse  suits  %  and  the  proceed- 
ings are  consequently  less  strictly  construed.  Hence, 
though  the  statute  of  Westminster  2,  c.  5,  says,  non  mt 
nUi  tria  brevia  originalia  for  the  recovery  of  advowsons, 
yet  a  writ  of  entry  in  the  post  has  been  admitted  for  an 
adiFOwson  in  gross«  because  this  being  the  original  writ  in 
these  common  recoveries,  which  are  suffered  by  the  con- 
sent of  parties,  the  judges  have  allowed  advowsons,  as  well 
as  rents  and  other  incorporeal  inheritances,  to  pass  by 
recoveries,  jftita  consensus  pariium  toUit  errorem;  so  it  is  of 
commons  in  gross ;  and  if  this  should  not  be  allowed,  there 
would  be  no  method  of  barring  the  remainder  or  reversions 
depending  upon  estates-tail,  whiqh  the  tenant  in  tail,  in 
every  other  case,  has  a  power  over^. 

And  it  appears  to  be  now  an  established  rule,  that  where- 
ever  the  description  if  such,  either  in  respect  of  the 
quantity,  quality  or  place,  as  is  sufficient  to  ascertain  and 
identify  Hhe  laud  intended  to  be  conveyed  by  it,  or  which 
wj>uld  be  good  in  a  deed,  will  be  good  in  a  conuncm  re* 
CO  very*. 

If,  therefore,  a  man  be  sei3ed  of  a  reputed  manor,  which 
reaUy  is  no  manor,  and  he  suffer  a  common  recovery  of 
this  by  the  name  of  a  manor,  this  is  a  good  recovery  of 
the  lands  which  constituted  the  reputed  inanor,  though, 
strictly  speaking,  there  is  no  manor  recovered ;  because 
the  law  supj^orts  due,  as  ail  other  conveyances,  accoidmg 
to  the  intention  of  the  parties  ^  for  it  would  be  severe  to 
wcaAe  i3m  conveyance  when  the  pu^diaser  recovered  theui, 

*  silnat.  3® ;  Popb.  «2,       »  5  Co.  40 ;   Poph*  « ; 
23;^  2  Vent  ^ ;  Cowp.  346.     1  Burr. 693;  Mod.  aoQ,  250; 
:   ^  Z)Qn»«r^«  case,    ^  Co,    albid.  47;  Cfu.  6^^9^,165. 
40 ;  Poph.  ^3,  ^^  iNUoigit 
V.  Bice,  Cowp.  346. 
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by  the  asfiient  of  the  ¥«uloiv  under  auek  i^  dmoniaiii     KC^v& 
tion\  ^^ 

So  if  a  recovery  be  suffered  of  a  manor  and  its  appurte- 
Qancea>  lands  which  have  been  reputed  parcel  of  the  mano? 
stballpass;  for  it  is  but  equitable,  fuo4  voluntas  domtd 
volentis  rem  suam  in  dium  transferre  r€ita  habeatur\  and 
though  the  recovery  does  not  mention  the  lands  reputed 
parcel  of  the  manor,  but  only  the  manor  itself,  yet  this  may 
be  supplied  by  t1;ie  indenture  if  that  be  of  the  manor,  wd 
all  laixds  are  reputed  parcel  ther^f,  though  occupied  tp- 
gether  but  two  years^  (i). 

And  if  a  man  having  a  third  part  of  a  manorj,  suffers  a 
recovery  of  a  moiety  of  the  mauor*  this  is  good  to  pass  his 
interest  in  the  third  part  ^ ;  for  vehere  the  words  of  a  con- 
veyance (which  a  recovery  is  now  considered  to  be)  contain 
more  thftn  th^  grantor  cm  convey^  it  would  be  an  unrea- 
aonable  interpretation  to  make  this  void  and  entirely  uae« 
less,  wh?n  they  .are  sufficient  to.  convey  so  much  as  he  may 
lawfully  pew;  so  if  the.  recovery,  in  tt^w  case^  hadbeeA 
of  th^  third  ^rt  of  the  manor»  by  the  nam^e  of  the  tttoiety,, 
p«,rt  9i9d  pui^arty  of  Uie  mano^y  thi9  had  been  good  for  the 
whole  third  fBXt,  mud  not  only  for  ^  i^oiety  of  such  third, 
part ;  fox,  Qommon  repoveries  being  hot  cqmaon  aj|9Wv 

•  2R0I.  Abr.  396;  6  Co.  ^  Sid.  190;  Lev.ijy;  Keb. 
64 ;  2  Roh  Rep.  67;  2  Vent.  591,  691 ;  2  Mod.  2^5  j  S.O. 
3t,  S.  P.  See  Cro.  Kliz.  507,    liijpm  v.  TAymu 

524,    apd  K?b,  B&K%  ^\,       *  *Afl»  ▼•  lfem«>  Qwk 
conira.  Car*  ipg^  il^o^ 


(0.  ^9^  tji^in  &% the  books wlpic)i import t^e^cme; of 
^n^^  V.  Thynn^  suprq,  it.  is  sj^id,  that  ^s  tp.  5ir  Moifh. 
linch^s  case  (which  se^,  6  Co.  63),  all  the  judgj^s  of  Endahd 
gave  their  opinions  under  their  hands,  that  the  lands  in 
reputation,  belonging  to  that  manor,  should  no^  f^^'; 
but  that  Coke,  after  he  was  made  chief-iustice,  got  it  ad- 
judged otherwise^  and  so  it  hath  been  holder  ^ersip^ce; 
and  this  judgment  wMttrapprove4»  baomwrnapy settkmeitts 
depended  on  it. 
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bAiove^     ances,  have/  like  other  assurances,  a  benign  and  large  con- 
......._  struction,  to  meet  the  intention  of  the  parties. 

IV.  In  what  Court  Recoveries  may  be  suffered; 
AND  OF  the  Manner  w  which  they  abb  to 

BE  SUFFERED. 

1.  In  what  Court. 

As  a  real  action  cannot  be  commenced  in  any  other 
court  than  one  of  the  courts  at  Westminster,  it  follows  that 
recoveries  cannot  regularly  be  suffered  in  any  other  court 
But  by  special  custom  and  some  particular  statutes  they 
may  be  suffered  in  inferior  courts.  As  by  the  special 
custom  of  London,  common  recoveries  may  be  suffered 
upon  writs  of  right  in  the  court  of  hustings  there,  of  lands 
lying  within  the  precincts  of  that  city'.  So  in  the  port 
moot  of  the  city  of  Chester,  where  the  lands  lie  within  the 
precincts  of  the  county  of  that  city*.  So  recoveries  of 
lands  lying  in  the  counties  palatine  of  Lancaster  and  Dur- 
ham may  be  suffered  in  the  courts  of  those  counties 
respectively  ^  And  by  34  ic  35  Hen.  8,  c.  36,  s.  40,  com- 
mon recoveries  are  allowed  to  be  suffered  in  the  court  of 
great  sessions  in  Wales.  And  by  the  custom  of  most 
manors,  common  recoveries  maybe  suffered  of  lands  holden 
in  ancient  demesne  and  copyhold  lands  in  the  courts  of  the 
manor;  for  as  they  cannot  sue  or  be  sued  in  respect  of 
lands  holden  by  those  tenures  in  the  courts  of  Westminster, 
they  have  always  been  allowed  the  privilege  of  commencing 
actions  in  the  manor  courts. 

2.  ()f  the  Manner  ofid  Form  ofttj^ering  a  Recovery. 

Under  this  head  will  be  considered  in  particular,  i.The 
writ  of  enUy:  2.  The  tenant  to  the  pradpe:  3.  The 
vouchers :  4.  The  judgment :  and  5.  The  execution  on  die 
recovery.  ^ 

*  6  Co.  67>b*       '  '  Cru.  i6i. 

*  Cm.  161 ;  and  see  43       <  Ibid. 
.  Eliz.e.  15,  8.4, 
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;  I  •  Of  the  writ  of  entry.                                                       RECO VE* 
A  common  recovery  being  a  judgment  in  a  real  action,  1_ 


it  of  coarse  cannot  be  regularly  commenced  without  an  Ofthe  wHtof 
original  writ  demanding  the  lands  in  question^.  And  this  ^°  ^' 
writ  may  be  of  any  kind  upon  which  land  may  be  de- 
manded ;  but  that  which  is  generally  used  for  this  purpose 
is  a  writ  of  entry  sar  disseisin  in  the  nature  of  a  writ  of 
assize^  in  which  the  demandant  is  supposed  to  have  been 
disseised  or  turned  out  of  possession  by  the  person  against 
whom  the  writ  is  brought,  or  the  person  under  whom  he 
claims.  This  writ  may  be  brought  in  the  per,  the  per  Sf 
ctd,  or  the  post*j  but  that  always  used  at  this  day,  is  the . 
writ  of  entry  in  the  po^,  of  the  demandant's  own  seisin, 
which  was  probably  chosen  for  the  purpose  of  common 
recoveries,  on  account  of  the  tenant  being  allowed  to  vouch 
at  large  in  this  action,  and  not  bound  to  vouch  within  the 
degrees,  as  he  is  in  the  writs  of  entry  in  the  per  and  cut, 
which  makes  it  the  safest  action  for  the  purchasers;  as 
not  being  liable  to  be  reversed  by  writ  of  error  for  irregular 
vouching  ^ 

This  writ  should  be  similar  in  its  form  and  construction, 
to  the  same  writ  when  used  in  an  adversary  suit,  but  as  it 
is  known  to  be  an  amicable  suit  instituted  merely  to  effect 
a  conveyance  of  the  lands,  it  is  more  liberally  construed 
than  in  adversary  suits,  and  any  errors  by  misnomer  or 
otherwise,  which  may  be  dbcovered  in  it,  as  well  as  in 
the  subsequent  proceedings  in  the  suit,  will,  in  general,  be 
suffered  to  be  amended  at  any  time  prior  to  the  exemplifi- 
cation of  the  recovery^. 

2.  Of  the  tenant  to  the  precipe.  Of  the  tenaui 

In  considering  of  this  part  of  a  recovery,  we  may  inquire,   ^  f  ^*r*' 
first,  of  the  necessity  of  a  tenant  to  the  pradpe ;  secondly^ 

^  3  Co.  3,  a ;  i  H.  Black.  ^  See  Cru.Recov.  1 8, 203 ; 
Rep.  526 ;  Re^.  Cur.  Pig.  167. 

*  Booth  on  Real  Act^  176. 
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BECOVE*      who  is  capable  of  making  a  good  tenant  to  the  jvriznjfe; 
>  and  thirdly,  bywbatspeeies^of  conveyance. 


Who  may  make      In  every  real  suit  there  must  be  a  demieUidtiht  and  tenant ; 

pw?^?  *^*      ^^  demtodant  is  thie  party  grieved,  atid  who,  in  tbe<^dtDr6e 

of  justice,  demands  aTe|5afati6n  for  the  wrong  done  him.- 
The  tenant  is  the  wrOng-^dber,  and  ^vho  withholds  th^l^M 
or  other  thing  demanded;  so  that  th6ugtk  connno^i  r&c6ve- 
ries  are  deemed  to  some  ititent  fictitious,  yet  ther^  rkust  be* 
.  flc^orcj^aftttte^  for  which*  reason  there  mu^t  bis  atenatft  to 
the  pracipe'y  that  is;  the  writ  of  entry*  must  be  brought' 
against  one  thkt  is  tidtually  seilsed  of  thfe  freehold  by  right 
or'by  wrong,  or  else  the  recovery  is  void ;  for  real  writs  lie 
only  against  the  tenant  of  the  freehbid'.  And  if  th^re  is 
not  a  good  tenant  to  ihe  freehold,  he  cannot  render  the 
land  as  the  writ  commands ;  or  in  other  words,  the  fieebold 
cannot  be  recovered  of  him  who  has  it  not". 

But  if  there  be  a  good  tenant  to  the  pradpe,  anjr  time 
before  the  return  of  the  writ,  it  is  good  even  in  adversary 
writs,  for  if  the  tenant  was  nbt  teliant  at  the  teste  of  the  writ, 
but  was  before  the  return,  it  was  well.  If  he  were  not 
t^hant  at  th'e  return  of  the  wtit,  he  might  abate  the  writ  by 
pleading  non-tentfr^;  but  if  he  vbuched  ovef,  thfen  as  to 
himself  he  admitted  the  writ  good ;  but  then  die  vouchee 
^ight  counterplead  the  tenancy;  but  if  the  vouchee  does 
not  Counterplead  the  tenancy,  it  is  good  against  them  dl 
by  estoppd.  But  in  this  case  the  tenant  shaH  not  recover 
in  value,  because  he  i^  at  no  loss ;  but  if  hii  become  ttoant 
afler  the  voucher,  and  before  judgment  is  given,  where 
the  vouchee  is  summoned  ad  ivarraniizanfhtm  by  wri^  and 
appears  at  the  return",  then  the  judgment  not  being 
given  on  the  pracipe,  but  on  the  last  voucher,  this  judg- 
ment binds  the  land  ;  so  that  when  the  recoveror  takes 
out  execution,  the  tenant  by  a  subsequent  purchase  cannot 

*  Booth,  3.  2  Salk.  568 ;  Lord  R^yin. 

»  Pig.  28  ;.  Cru.  2 1 .  227,  475. 

»  Lacy  and  W%lliafm\  case,. 
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nToid  this,  for  the  tenant  is  become  a  Idser,  and  shall  re-     RECOVE- 
cover  in  value  against  the  vouchee,  and  the  vouchee  over^ 
Vow  if  it  be  thus  in  adversary  writs,  much  more  in  com- 
mon recbveries,  which  are  by  the  assent  of  parties. 

There  is  another  reason  why  a  tenant  to  tlxe  pracipe  ia 
necessary ;  viz.  because  the  estate-tail  of  the  vouchee  is 
barred  only  in  respect  of  the  assets  recovered,  or  which  by 
possibility  may  be  recovered  in  value :  now  till  the  de- 
mandant sues  execution  against  the  tenant  to  the  prrndpe, 
the  tenant  cannot  have  execution  against  his  vouchee,  nor 
such  vouchee  against  his  vouchee ;  and  if  the  tenant  to 
the  pracipe  had  nothing  in  the  land,  no  execution  can  be 
sued  against  him,  and  if  no  execution  can  be  sued  against ' 
him,  no  recovery  can  be  had  over  in  value,  and  conise* 
quenily  no  recompense  to  bind  him,  and  the  recovery,  there- 
fore, can  be  no  bar(i). 

And  the  law  is  now  settled,  that  if  there  be  no  tenant 
fo  the  pracipe,  the  common  recovery  is  void,  and  the  issue 
in  tail  may  falsify,  that  is,  ceverse  it  for  this  error;  for  the 
recovery  in  value  goes  to  him  that  has  the  loss,  or  loses 
ihe  tenancy ;  and  he  that  loses  may  aver  -^.gainst  a  stranger 
that  he  lost  nothing,  so  shall  recover  nothing :  and  if  so, 
d  fortiori f  the  issue  in  tail,  who  comes  paramount  all  con- 
elusions  and  estoppels,  may  aver  that  there  was  no  estate 
at  the  time  of  the  writ^ 

«  Hut.  lis,  113,  Eliz.21 ;  Hoor,a55;  4Leon. 

^  3  Co.6,6,6o,a;  i2Ed4,    23. 
12,  ig ;  Cro.  Car.  gog ;  Cro. 


■«■ 


(1)  And  to  enforce  this,  Littleton,  in  Takarum^B  case, 
says,  when  there  is  no  tenant  to  the  praecipe,  there  is  xlo 
recovery,  because  there  b  none  i^ainst  whom  the  demand- 
ant may  recover  the  land,  and  a  recovery  proves  not  the 
tenement  seised,  but  supposes  it.  But  Plowden,  in  Manx^ 
welt%  case,  endeavours  to  prove  that  a  common  recovery 
may  b^  good,  where  there  is  no  tenant  to  the  praecipe. 
His  arguments,  however,  seem  to  centre  "in  this,  that  all 
parties  and  privies  to  the  recovery  are  estopped  to  say 
there  was  no  tenant  to  the  precipe  against  the  admittance 
on  record ;  but  it  is  to  be  observed,  that  estoppels  bind  not 
the  issue  in  tail. 
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R£COV£.         But  if  the  tenant  to  the  pradpe  acquire  the  freehold  at 

'. any  time  before  judgment  given,  it  will  be  -sufficient^. 

Therefore,  where  on  a  writ  of  error  to  reverse  a  common 
recovery,  the  error  assigned  was,  that  the  tenant  to  the 
pracipe  had  not  acquired  the  freehold  until  after  the  tate 
of  the  writ  of  mmmoneas  ad  warrarUizandum,  so  that  he 
was  not  seised  of  the  freehold  at  the  return  of  the  writ  of 
entry ;  the  court  held  it  to  be  sufficient,  if  he  acquires 
the  freehold  at  any  time  before  judgment  is  given'.  And 
if  he  h^ve  it  when  judgment  is  given,  although  the  estate 
be  afterwards  defeated,  yet  the  recovery  will  nevertheless, 
seems,  be  good*. 

And  although  a  person  has  acquired  the  freehold  by 
disseisin,  yet  he  will  be  a  good  tenant  to  the  pracipe  ^ 
*  It  has  been  doubted  whether  an  heir  at  law  can  make  a 
good  tenant  to  the  pradpe  of  the  third  part  of  the  wife  of 
the  ancestor  entitled  to  dower" :  but  as  the  law  casts  the 
freehold  of  this  third  upon  the  heir  immediately  upon 
the  ancestor's  death',  which  is  not  displaced  until  it  has 
been  regularly  assigned  to  the  doweress,  there  appears  to 
be  no  doubt  but  ja,  tenant  to  the  pracipe  made  by  the  heir 
would  be  good. 

.  It  is  now  settled  (though  formerly  doubted^),  that  a 
husband  seised  of  lands  jure  uxwis  can  make  a  good  tenant 
to  the  pracipe  without  the  concurrence  of  his  wife*.  For 
''  if  a  man  takes  to  wife  a  woman  who  is  seised  in  fee,  he 
gaineth  by  the  intermarriage  an  estate  of  freehold  in  her 
right'.''  And  where  the  wife  is  seised  of  an  estate- tail ^ 
or  of  an  estate  for  life  only  %  it  will  be  the  same ;  for  a 

^  Pig.  30.  '  Gilb.  Ten.  a6 ;  Co.  Lit 

'  Lacy  V.  Williams^  2  Salk.  241 ,  a,  n,  ( 1 ). 

568 ;  1  Ld.  Raym.  222,475;  '  Cm.  58. 

Carth.  372.  •  Co.  Lit  325,  b.  n.  (2), 

*  Aiiorii  4  Leon.  84 ;  Golds,  s.  3. 

12.  •  Ibid.  351,  a.  273,  b. 

'  Lincoln  College  case,  3        *»  Gilb.  Ten.  108  ;    1  Rol. 

'Reip.S8;  Grijffiny.Htanhope,  Abr.  845. 
Cro.  Jac.  454;  Pig.  40.  «  1  Rol.  Abr.  845;   Cru. 

«  Cru.  Rec.  25.  61 ;  Pig.  72. 
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feme  covert  cannot  have  a  seisin  distinct  from  her  husband ; 
but  otherwise  where  lands  are  given  to  husband  and  wife 
jointly,  and  the  husband  alone  suffers  a  recovery**;  for  the 
recompense  cannot  enure  to  the  estate,  the  wife  having  a 
joint  estate  with  her  husband,  she  cannot  be  a  partaker  of , 
the  recompense,  because  she  was  no  party  to  the  recovery ; 
for  an  estate  holden  by  husband  and  wife  is  an  entire  estate, 
and  not  moieties  between  them®;,  but  not  so  of  a  joint 
estate  couveyed  to  them  before  the  coverture,  for  there 
one  moiety  would  be  barred  ^ 

As  it  is  absolutely  necessary  that  the  tenant  to  the 
pradpe  should  have  an  estate  of  freehold,  it  follows,  that 
no  person  who  has  not  an  estate  of  freehold  can  of  himself 
suffer  a  common  recovery,  because  he  cannoi  convey  a 
freehold  to  the  person  against  whom  the  writ  is  to  be 
brought  <•  Thus,  where  an  estate  was  limited  to  D.  for 
ninty-nine  years,  if  he  should  so  Tong  live,  remainder  to 
trustees  and  their  heirs  for  preserving  contingent  remain- 
ders; remainder  to  the  first  and  other  sons  in  tail.  D. 
having  issue  a  son,  they  joined  in  levying  a  fine  to  make  a 
tenant  to  the  prascipe  to  suffer  a  recovery ;  but  it  was  held 
bad,  for  want  of  the  freehold  in  the  conusors,  for  D.  had 
only  an  estate  for  years,  and  the  son  only  an  estate  in  re- 
mainder expectant  on  the  determination  of  the  estate  of 
the  trustees. 

And  it  is  not  only  necessary  in  order  to  enable  a  person 
to  make  a  tenant  to  the  pracipe  for  suffering  a  recovery 
that  he  should  have  an  estate  of  freehold  in  him,  but  such 
freehold  mtust  likewise  be  a  freehold  in  possession ;  for, 
as  has  been  before  observed,  unless  the  person  against 
whom  the  writ  is  brought,  be  actual  tenant  in  possession 

*  2  Inst.  342.  «  Dormer    v.   Parkhursf, 

•  Owen,  129,  130;  Moor,  3  Atk.  155;  4  Bro.  P.  C. 
310.        .   •  405;   and  see  1  Keb.  735, 

'  Marquds  of  Winchtxter^fk    785^ 
case,  3  Co.  1 ;  Mocht,  95. 
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HECOVE-     of  the  freehold  at  the  time  the  judgmeat  is  given,  it  is  im- 
possible for  him  to  perform  the  mandate  of  the  writ  by 
delivering  the  possession  of  the  freehold  to  the  couusee ; 
hence  it  followed  (b^fpre  the  statute  4  Geo.  2,  c.  20),  that 
where  the  lands  were  let  out  on  leases  for  lives,  or  where 
there  was  an  estate  for  life  prior  to  the  estate  of  inherit- 
ance,  the  persons  entitled  to  the  estate-tail  in  remainder 
were  disabled  from  suffering  recoveries  of  them*^.    To  re- 
move the  disability  in  the  first  instance,*  it  was  usual  for 
the  person  who  intended  to  suffer  the  recovery  to  get  a 
conditional  surrender  from  the  lessee  for  life,  in  order  to 
become  seised. of  a  freehold  in  possession,  and  be  thereby 
/enabled  to  make  a  good  tenant  to  the  pradpe  K    But  this 
being  productive  of  several  inconveniences,  by  the  lessees 
being  in  some  cases  unwilling,  and  in  others  incapable, 
for  want  of  age,  &c.  to  make  such  surrenders,  which  often 
occasioned  great  trouble,  difficulty,  and  expense  to  the 
tenants  in  tail,  it  was  enacted  by  statute  i40eo.  a,  c.20 
vrith  a  retrospect  and  confonaity  to  the  aifcient  law^ 
that  common  recoveries  suffered  in  his  Majesty's  court  of 
Common,  PleaSy  or  any  oth^r  court  having  competent 
jurisdiction,  shall  be  good,  without  the  surrender  of  such 
leases,  or  the  concurrence  of  the  lessees.    But  although 
this  statute  has  made  the  suireiider  of  leases  for  lives  uor 
necessary,  yet  it  does  not  extend  to  estates  for  life  which 
were  created  prior  to  the  estate  of  which  the  recovery  is 
intended  to  be  suffered :  such  estates:  must,  therefiwe,  stiB 
be  surrendered  to  the  person  against  whom  the  writ  of 
entry  is  brought,  it  being  expressly  provided  by  20  Geo.  a, 
c.  20,  8. 2,  that  nothing,  in  that  act  coataiiied,  shoidd  ez^ 
tend  to  validate  any  common  recoveries,  wdess  the  penon 
entitled  to  the  first  estate  for  life,  or  (if  there  be  no  estate 
for^Iife  in  being)  otiier  .greater  estate  in  reversion  or  re- 
mainder, next  after  the  expiration  of  such  leases,  shall  join 

*  Dormer  v.    Parkhursi,        *  Pig.  41. 
3  Atk.  135 ;  4  Brown,  P-  C.      ^1  B&rr.  llfi;  Cru.  3«. 
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in  conyeying  an  .estate  for  life  at  the  leasts  to  the  tenant  to     eecove- 

:,  .  'KIES. 

the  praape.  - 

But  common  recoveries  being  now  looked  upon"  as  com- 
mon assurances,  for  the  conveyance  of  property  with  the 
assent  of  parties,  the  courts  have,  in  some  cases,  in  support 
of  these  assurance,  conceived  themselves  justified  in 
presuming  a  aun;ender  of  the  estate  of  the  tenant  for 
Ufe,  thoii^h  no  such  surrender  be  proved  to  have  be^ 
i^ade.  Aswh^re  the  recoveror  has  been  for  many  years 
(forty  y^ars  for  instance^)  in  possession  under  the  re- 
coyeiy'*  This  presumption  must,  however,  have  some 
reasooable  foupfUttion,  as  length  of  possession,  or  other 
collateral  evidence;  and  where  a  man  has  power  to  suffer 
a  recovery,  there  is  soUd  luod  reasonable  ground  for  pre- 
suming that  all  was  done  rightly  and  regularly  until  the 
contrary  appear"*.  Thus,  where  the  freeholder  is  a  trustee 
for  tl^e  tenant  in  tail  ^himself,^  and  under  his  power  and 
4iireqtiqn,  it  is  a  reasonable  and  just  cause  for  presuming 
that  every  thing  was  regularly  transacted  ;  so  where  the 
persons  interested  to  object  against  the  validity  of  the  re^ 
covery,  have  had  time  and  opportunity  to  object  to  it, 
without  doing  so,  this  forms  a  presumption  that  all  was 
light  and  regular ;  in  short,  where  a  person  has  a  po^er 
to  bar  or  alieil,  every  presumption  will  be  entertained  to 
prevent  slips  or  omissions  in. le^, forms  and  methods  of 
conveyancing  front  inv^idating  the  efficacy  of  any  attempt 
he  may  make  to  execute  such  power ;  but  there  can  be  no 
presuxnption  in  the  nature  of  evidence,  in  any  case,  with^ 
out  something  frqm  whence  to  make  it,  some  groi^nct 
upon  which  to  foimd  the  presumption^ 

Tbj^ahsolute  necessity  of  a  tenant  to  the  pracipe  to  sup- 
port, a  common  recovery,  made  itjfocmerly  essential,  that 
4f;  ^ucb  tenant  w^  cr^afed  by  feoffinent,  the  U^ery  of  seisin 

*  a  Stra.  1129 ;   1  Vent.  257 ;   Warrm  v.  Greenmlle, 

257.  2  Stra.  1129. 

'  Greeny.  Prwaf,  sKeb.  «  Goodtitle   y.    Huke  of 

310 ;  I  Mod.  117  ;  I  Vent.  Chandos,  2  Burr.  1065. 
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RECOVS-    should  be  made,  and  if  by  lease  and  release,  &c.  then  it 

RXE& 

^^  should  bear  date  and  be  executed  before  the  retain  of  the 
writ.  Where,  therefore,  a  writ  of  entry  was  retiimaUe  on 
the  26th  of  November,  and  the  lease  and  release  for  making 
a  tenant  to  the  prdscipe  were  dated  the  26th  and  STth  of 
November,  the  recovery  was  held  to  be  void;  for,  as  it 
must  be  presumed  he  appeared  to  the  writ  on  the  day  of 
the  return,  and  that  judgment  was  then  given,  it  was  plain 
there  could  not  be  any  tenant  to  the  pracipe^  the  deed 
creating  such  tenant  not  having  been  executed  till  the  day 
after  ".  And  so  all  deeds  to  make  tenants  to  pradpei  wen 
required  to  be  dated  before  the  term  in  which  the  recovery 
was  suffered,  because  the  term  being  considered  as  but  one 
day  in  law,  all  the  transactions  of  the  term  relate  to  the 
first  day  of  the  term,  which  carries  back  the  date  of  the 
recovery  to  a  day  prior  to  tlie  date  of  the  deed  creating 
the  tenant  to  the  pradpe  **.  But  to  remedy  the  many  incon- 
veniences which  arose  by  this  strict  construction,  and  also 
to  prevent  recoveries  being  impeached  at  a  remote  distance 
of  time,  for  want  of  the  recoveror  being  able  to  prove  the 
existence  of  a  good  tenant  to  the pracipe  when  the  recovery 
was  suffered ;  it  is  enacted  by  14  Geo.  2,  c.  201*,  that  every 
common  recovery  shall,  after  the  expiration  of  twenty 
years  from  the  time  of  the  suffering  thereof,  be  deemed 
good  and  valid,  if  it  appears  upon  the  face  of  such  re- 
covery that  there  was  a  tenant  to  the  writ :  and  if  the  per- 
sons joining  in  such  recovery  had  a  {sufficient  estate  and 
power  to  suffer  the  same,  notwithstanding  the  deed  or 
deeds  for  making  the  tenant  to  such,  writ  should  not 

« 

appear. 

And  further^,  that  every  recovery  shall  be  deemed  good 
and  valid,  notwithstanding  the  fine  or  deed  making  the 
tenant  to  such  writ  shall  be  levied  or  executed  after  the 
time  of  the  judgment  given  in  such  recovery,  and  the 


e 
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Ibid.  1  Sect  6. 
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I :  award  of  the  writ  of  seisin^  provided  the  same  appears  to     reco^te- 

V-  be  levied  or  executed  before  the  end  of  the  term,  great  ' 


session,  session,  or  assizes,  in  which  such  recovery  was 
suffered ;  ''  the  sense  of  which  clause  is ',  that  the  re- 
covery shall  be  valid,  provided  the  deed  making  the  tenant 
to  the  pr4Kipe  was  executed  before  the  end  of  the  term  in 
which  the  recovery  was  suffered." 

3.  Having  now  inquired  sufficiently  into  the  necessity  pfthetouchan 
and  reason  of  a  tenant  to  the  precipe  for  suffering  a  re-  coTcries. 
covery,  we  will  proceed  to  consider  the  nature  and  use  of 
the  voucher  in  this  assurance. 

A  voucher  Lord  Coke  describes  to  be^  "  when  the  tenant 
calls  another  person  into  court,  who  is  bound  to  him  to 
warranty,  either  to  defend  the  land  against  the  demandant, 
or  else  to  yield  him  other  land  of  equal  value'." 

When  the  tenant  to  the  pracipe  has  a  writ  of  entry 
brought  against  him,  for  the  purpose  of  a  Common  re- 
covery being  suffered,  he  appears  either  in  person  or  by 
attorney,  and  takes  upon  him  the  defence  of  his  title  to 
the  land;  this  he  does  by  what  is  called  vouching  to  war- 
ranty, that  is,  by  alleging  that  he  purchased  the  land  of 
another,  who  in  the  conveyance  bound  himself  to  warrant, 
and  make  good  the  title ;  he  therefore  prays  that  such 
person  may  Be  called  in  to  defend  the  title,  in  pursuance 
of  his  warranty ;  and  he  who  vouches  is  called  the  voucher; 
and  he  who  is  vouched,  the  vouchee  (i ). 

'  Per  Kenyon,  Ch.  Just.       see  Goodright  v.  Rigby,  2 
5  Dumf.  &  East,  177  ;   and       Hen.  Bl.  46. 

•  Co.  Lit.  101,  b. 


(1)  But  if  the  vouchee  or  the  tenant  cannot  appear  per- 
sonally in  court,  he  may  give  a  warrant  of  attorney  to  some 
other  to  appear  for  mm;  2  Cm.  107;  ^sEUz.  c.3,  s.  5; 
which  must  be  acknowledged  either  before  ope  of  the 
judges,  or  a  justice  of  assize  where  the  lands  lie,  or  before 
commissioners  appointed  for  that  purpose  by  dedimtu 
potestatem.    Ibid.  Fitz.  N.  Br.  17. 

And  where  a  recovery  is  suffered  by  warrant  of  attorney, 

the 
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lOiiCOV^  But  in.  all  possessory  actions,  if  tiie  tenaiit  yopchies  ^ 
waFranty,  aud  the/  demandaQt  co.imteri4ead&  tbe  vqvuck^, 
s.  e.  denies  the  tenant's. right  to  vouch  any  person,  av(^- 
ring  that  the  tenant  or  his  ancestor  nvas  hixoself  the.S^ 
person  wl^b  ^tered,  he  shall  :be  receiyed  .in  all  ^vrijts  4;>f 
entry  th^at  make  mention  of  the  d^egtee^j  for  npi^e  sl^ll 
vouch  out  of  the  lien ;  but  if  a  disseisor  make  a  l?i^  for 
Ufe^  remaipider  in  fee,  and  disseisee  brings  a  writ  of  entry 
in  the  per  againstthe  lessee  for  life^  who  .make^  default, 
.$uid  he  in  rc^mainder  is  received^  he  may  vouch  out  of  iM 
degrees,  and  a  voucher  is  properly  on  a  fooffin^^t  mlh 
ivarranty ;  but  on  a  sejieaae  with  wao^ty^.thepAsty  ^  put 
to  his  fDarr^fUiacharta^. 

When  the  youchee  has  entered  into  ^aod  accep^^  ^ 
warranty,  he  stands  in  the  place  of  tixe  ten^t,  fu^  ^be- 
comes,  in  judgment  of  law,  ten;^lt^tp  the  demai^d^t,  ^ho 
then  counts  or  declares  .i^ainst  him,  in  t)ie  saqie^nwDer 
as  he  did  before  against  t&e  first  tenant  to  the  writ,  9|id 
.    the  sameipleas  or  matter  of  defence  whiqh  the  ;tao%|^t 

*'M.  12  H..7,  3. 


the  warrant  of  attorney  is  the  foundation  of  the^cecQveiy : 
if,  therefore,  the  ackno^yledgment  of  this  be  void,  either 
on  account  of  any  legal  disability  in  the  person  who  ac- 
;knowledged  it,  or  the  like,  the  recovery  suffered  in  pur- 
suance of  it  is  voifl  also.    So  if  the  tepant  or  vouchee  die 
before  such  attorney  has  appeared  for  him,  the  recovery 
.will  be  void ;  for,  upon  the  death  of  the  persoa  who.  dele- 
gates an  authority,  the  authority  ceases  ;TT^^jin«  v..  Wynne, 
1  Wils.  35.    So  if  the  warrant  of  attorney  appear  to  have 
.  been  executed  after  judgment  in  the  recovery,  the  recovery 
will  be  void ;  for  the  appearance  of  the  attorney  is  in  this 
case  without  any  authonty,  and  therefore  ni^tory;  Dyer, 
220,  pi.  1^;  2  Cm.  110.   .Andthe  v^arrant  of  attorn^ 
ought  to  bear  date  after  the  teste  of  the  ^rit  of  summons; 
'for  tUl  then  there  could  be  xio  reason  for  his  bei|^  ap- 
pointed^  this,  ho)vever,  it  has  been  held,  jwill  not  vacate 
the  recovery,  since  recoveriesihavebeen  coqatrued.as  com- 
mon assuraoces r  TV^itiie^v*  I^fej^  ^T.Rsgrm.  \§;  iKab. 

469- 


CH.IX.  §IV.]  CONTETANCINg/  ^^q 

xxaghi  have  set  up  is  allowci^  to  the  vouchee,  aA  also  a^y     RECOVS- 

luatter  which  may  have  since  arisen:".    Thus,  if  ^pnedpe   ' 

quod  reddat  be  brought  against  A.  who  vouches  J3.,  and 
JB.  enters  into  warranty,  and  afterwards  the  demandant  re- 
leases all  his  right  to  A*  the  vouchee  may  plead  this,  as 
he  may  also  a  release  to  himself  by  the  demandant' ;  for 
the  demandant  may  release  to  the  vouchee,  for  althougjli  , 

the  vouchee  has  nothing  in  the  land,  yet  when  the  vouchee 

» 

admits  and  enters  into  the  warranty,  he  becomes  tenant 
to  the  demandant,  and  there  is  tberefoi;e  thep  a  privity 
between  them  ^ 

A  recovery,  we  have  observed,  <may  be  had  either  with-  Single  and 
out  any  voucher  at  all,  or  with  si^le,  double,  or  ,trebl^  ^°""*  ^^"*  *'* 
voucher. 

If  a  recovery  be  had  without  any  voucher,  the  issue  in  > 
tail  is  not  barred ;  for  the  recomjpense .  in  value  being  the 
reason  of  barring  the  issu^,  a  recoveiy  by  default,  confea- 
aion,  or  neitU  dedire,  binds  not  the  issue ;  for  b$,  haying  no 
tecon^pense,  is  not  estopped  by  his  father's  judgment ;  for 
he  claims  paramount  the  estoppel  per  formam  doni,  and 
therefore  in  this  case  the  issue  may  falsify  *. 

And  if  the  recovery  be  with  single  voucher,  it  will  be 
good  to  bar  that  estate  only  which  the  tenant  was  in  pos- 
session of  at  the  time  of  the  recovery,  but  no  Other  estate ; 
but  if  with  double  voucher,  and  the  tenant  in  tail  comes  in 
as  vouchee,  then  it  bars  not  only  all  the  estates  he  has  in 
possession,  but  all  others,  even  though  discontinued  and 
turned  to  a  right ;  so  that  a  common  recovery  with  a  double 
voucher  is  in  all  cases  most  safe.  "The  reason  of  this  dif- 
ference between  a  common  recovery  with  single  and  double 
voucher  is,  that  in  a  common  recovery,  with  single  voucher 
bro«^bt  against  tenant -in  tail,  who  vouches  over  the  com- 
.iaontVondbkae>  if  the  party  be  in  of  another  estate,  the  issue, 
after  tenant  in  tail's  death,,  may  plead  nieni  tenat^  tempore 

■  1  Inst.  341.  •   f  3  Co.  39. 

*  Jenk^  Cent.  100.   .  »  Pig.  108. 
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RECO  v£.     brems  nee  unquam  postea,  and  80  the  rec^oreiy  be  Toid ;  for 

he  is  not  estopped,  because  at  the  time  of  the  writ,  not 

being  tenant  of  the  estate-tail,  he  can  have  no  recovery 
over  of  that  estate,  for  he  was  not  seised  of  it,  and  a  com« 

« 

mon  recovery  does  not  prove  the  tenant  was  seised  of  an 
estate-tail,  but  snpposes  it,  and  at  the  time  of  the  recovery, 
he  being  in  of  another  estate,  the  issue  has  a  right  to  the 
first  entail,  notwithstanding  the  recovery ;  and  if  the  issue 
enters  after  the  death  of  tenant  in  tail,  he  is  remitted ;  so 
if  tenant  in  tail  discontinue  in  fee,  and  re-purchases  the 
land,  and  grants  a  rent  and  dies,  the  issue  shall  hold  it 
discharged ;  and  though  the  ancestor  has  judgment  to 
recover  in  value  against  the  common  vouchee,  that  binds 
not  the  issue,  for  he  cannot  recover  in  value  of  the  first 
entail,  for  that  was  discontinued,  and  a  new  estate  taken, 
and  the  donor  cannot  warrant,  by  reason  of  the  first  entail, 
because  the  tenant  is  in  of  another  estate,  and  this  recovery 
in  value  cannot  go  to  the  estate-tail,  because  the  tenant 
was  in  of  another  e9tate :  and  whether  the  tenant  in  tail 
shall  recover  in  value  against  the  donor  or  his  heirs,  or 
against  an  estranger,  by  reason  of  a  release  with  warranty, 
is  all  one;  for  the  land  recovered  in  value  against  the 
donee  (who  by  supposition  in  law  is  always  supposed  to 
be  vouched  by  the  dfnee,  who  suffers  the  common  recovery) 
or  releasor,  must  be  an  estate-tail  as  well  in  one  case  as 
the  other :  but  if  he  who  recovers  in  value  was  not  in  of 
the  estate-tail,  then  the  land  recovered  in  value  cannot  go 
in  lieu  of  the  estate-tail ;  for  it  is  a  rule  that  an  estate-tail 
shaU  never  be  avoided  by  a  recovery  in  value,  if  that  which 
is  recovered  in  value  comes  not  in  lieu  of  the  estate-tail, 
which  it  does  not  in  this  case,  and  therefore  it  defeats  not 
the  estate-tail,  but  that  descends  to  the  issue ;  and  by  his 
entry  and  getting  the  possession,  that,  coupled  vrith  the 
right,  remits  him ;  und  this  being  no  more  than  a  recovery 
on  a  false  title,  amounts  only  to  a  discontinuance. 

So  where  tenant  for  life,  remainder  to  J3.  in  tail,  the 
remainder  to  C.  in  fee,  A.  and  B.  join  in  a  fine  came  ceo,  Sfc* 
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to  a  stranger,  who  renders  it  to  A.  for  life,  remainder  to  J3.     RECOVE- 

and  bis  heirs;  afterwards  A.  and  jB.  suffer  a  recovery  with   .. 

single  voucher  to  the  use  of  jB.  and  Jiis  heirs ;  this  recovery^ 
did  not  bar  the  remainder  in  fee,'  because  by  the  render' 
they  were  seised  of  a  new  estate,  and  B.  was  not  either 
tenant  in  possession,  or  seised  in  right  of  the  entail ;  t^id. 
consequently  the  recompense  being  given  in  lieu  of  the 
estate  recovered,  the  tail  could  not  be  docked,  nor  the  re- 
mainder-man barred  by  this  recovery,  because  the  tenants 
to  the  pracipe  were  not  seised  of  it  at  the  time  of  the  re- 
covery suffered^.  So  in  the  common  case  of  limitations 
under  a  settlement,  as  where  A.  was  tenant  for  life,  re- 
mainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  every  other,  son  in  tail  male^ 
remainder  to  the  daughters  in  tail  general,  remainder  to  the 
heirs  of  his  body,  with  remainders  over.  A.  suffers  a  re- 
covery with  single  voucher,  being  himself  tenant  to  the 
writ.  Adjudged  by  the  House  of  Lords,  that  this  re- 
covery with  single  voucher  did  not  bar  the.  remainders^ 
oyer';  for,  as  has  been  before  observed,  the  tenant  who 
loses  the  land  has,  upon  his  vouching  over,  a  recompense 
in  value  adjudged  against  his  vouchee,  which  is  to  go  in 
the  same  succession  as  the  land  recovered  would  have 
gone"*:  now  a  recovery  with  single  voucher  is  sufficient 
to  bai;  an  estate-tail  where  the  tenant  in  tail  is  tenant  ta 
the  pracipe,  and  seised  of  the  lands  in  tail  at  the  time  of 
the  pracipe  brought  against  him,  for  the  recompense  in 
value  must  follow  the  descent  of  the  land  which  the  tenant 
loses,  and  when  that  proves  to  be  the  estate-tail,  then,  the 
issue  is  Supposed  to  have  an  equivalent  for  it,  and  conse- 
quently not  prejudiced  by  the  recovery ;  but  because  a 
single  voucher  can  bar  only  the  estate  which  the  tenant  is 
seised  of  at  the  time  of  the  precipe  brought,  and  not  any 

^  Cro.  Eliz.  827;  Peckr.  •*  Bro.  tit.  Recovery  ;Yelv. 

Channel,  Moor,  634.  51;    3  Co.  fi;   Moor,  356; 

^  Meredith  v.  X^/ie,  6Br.  see  Cru.  244.  * 
P.  C.  209 ;  Cru.  249. 
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BECOVE-  right  which  he  hath,  it  w%s  found  necessary  to  admit  the 
^^^^'  use  of  a  double  voucher ;  for  sliould  tenant  in  tail  discon- 
tinue the  tail,  and  take  back  an  ediiate  in  fee,  or  disseise 
the  discontinuee,  a  recovery  against  him  with  a  voucher 
over,  could  not  bar  the  estate-tsul;  for  the  recompense 
comes  in  lieu  of  the  land  recovered,  Which  was-  the  defea- 
dble  estate,  and  consequently  the  issue  has  nothing  in 
\  vahie  for  the  estate-tail,  without  which  he  cannot  be 

barred.  But  if  in  this  case  the  tenant  in  tail,  after  the 
disseisin,  had  either  by  fine  or  lease  and  reliease,  made  a 
tenant  to  the  pracipe,  and  cotne  in  himself  as  voudiee,  and 
th^n  vouched  over  the  common  vouchee ;  this  double 
voucher  had  been  sufficient  to  bar  the  tenant  in  tail  and 
kis  heirs  of  every  estate  which  he  was  at  any  time  seised 
of;  for  when  the  tenant  in  tail  comes  in  as  vouchee,  it  is 
presumed  he  will,  and  he  has  an  opportunity  to,  set  up  every 
tide  he  had  to  defeat  the  demandant ;  and  since  what  he 
ofiered  was  not  sufficient  to  bar  the  demandant,  the  court 
takes  it  for  granted  he  had  no  other  title  than  what  he 
det  up,  and  therefore  will  give  him  but  one  recompense 
Ibrall*. 

But  in  the  case  of  a  recovery  with  single  voucher,  w|ieie 
the  tenaixt  is  in  of  another  estate,  the  land  recovered  in 
value  cannot  be  in  lieu  of  the  estate  he  was  not  seised  of 
when  he  was  tenant  to  the  .pracipe,  so  the  recovery  is  no 
bar  to  the  issue,  who  can  never  be  barred  but  wh&e  there 
is  a  real  or  possible  recompense  by  recovery  in  value.  And 
therefore,  if  there  be  a  woman  tenant  for  life,  remainder 
to  A.  in  tail,  remainder  over  in  fee ;  feme  and  A.  inter- 
marry, and  she  and  her  husband  levy  a  fine  sur  conmanu 
de  droit  come  ceo,  and  the  lands  are  rendered  to  the  wife  for 
life,  remainder  to  the  husband  in  fee,  and  after  they  suffer 
ai  common  recovery  with  single  voucher,  Ihis  is  no  bar  to 
the  entail,  for  the  husband  was  not  seised  of  the  entail  at 

•3C0.  6,  b;  Plow.  8;  562;  Poph.ioO;  Moory365f 
MaxweirB  case,   Cro.  Eliz.    Hob.  263. 
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the  time  of  th6  recorery,  and  the  fine,  according  to  Coke,     Rvcovir- 

was  no  discbntifiuance'.    And  by  the  render  a  new  estate 

is  given,  so  the  recompense  extends  to  the  new  estate,  not 

to  the  old  on^Bb    So  if  tenant  in  tail  discontinue,  and  take    ' 

back  an  estate  in  fee,  and  hpraeipe  is  brought  againeft  him, 

and  h€^'vottbbes  the  common  vouchee/ this  bare  not  the 

estftt^-tlill,  btit  only  the  ne^  taken  fee.    But  if  tenant  in 

tail  discontihues,  and-a  jE^r'tfri^  id  bi*ought  against  the  dis- 

coiitimie^,  wHo  vouches  tenant  in  tail,  who  vouches  over, 

this  bafs  effectually  the  estate-tail :  for  he  who  comes  in  aar 

vbuchee  in  judgment  of  law,  comes  in  privity  of  "all  estates 

he'  ever'  Had  befoi^,  though  the  precedent  estate,  on  which 

th^  voucher  depends,  is  divested,  disoontinned,  and  turned 

to  a  right ;  for  in  this-  ciase,  where  he  comes  in  es^  vouchee, 

be  combes  not  otdy  in  of  the  estate  he  haS'in  possession, 

but  of  the  dtS(^ontinued  estate;  and  all  other  estates,  and* 

the  recompense  in  value  which  he  ha9,  or  possibly  may^ 

have,  bars  the  issued. 

4.  Of  the  judgment  in  a  commion  recovery.  q^  ^^ 

Upon  the  person  who  is  last  v6uched  to  defend  sliieJudgmmt* 
title,^  f&iltng  to  appear  and  make  his  defence  wheft^cailed, 
arid  ",  departing  in  spite^  of  the  courtj*'  judgment  is  given  * 

for  the  demandant,  thfet  he  shdl  rebovter  the  ]wd<agaiiiflt^ 
thfe  tienfant  in  posseniioli,  t;e.  the  tehaiit'to  thewrit  of 
pt'acipe ;  and  that  su6h  tenant  shall  refcoVet  of  the  vottchee' 
\^hb  neglected  to  sdbtetantiate  the  title  iA'ptirsuanee"  of 
hi^'supii[)0sed'wai1ran%  othet'  lantts  of  eqtial  vUl«^',  in  tb^r 

« 

robm. 

Adthe  parties  to  the  redbvery  aire  not  boun*  by  the  re^ 
covery  tiH  judgment  is  pronounced -(tiD  which  time  the 
action  is  in  transitu  and  incbnjplete),'  it  is'  necessary  to 
inquire  at  what  time  the  judgment  in  a  conAnon  recovery 
is  strpposed  in  law  to  be  pronoun6ed  by  the  court,  and  in 
what  cases  the  recovery  will  be' invalid  by  reason  of  any 

^  1  Oo.  76)  a;  6  Co.  i6,a,        «  3  Co.  60;  Moor,  634 ; 

Owen,  130. 
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« 

BBCOVE-     inconsistency  in  the  time  at  which  judgment  is  presmned 

*        to  have  been  given,  on  the  death  of  the  parties  prior  to 

the  pronunciation  of  such  judgment. 

As  to  which,  it  is  to  be  premised,  first,  that  judgments 
are  not  always  considered  as  having  been  given  on  the 
day  on  which  they  may  have  been  actually  pronounced. 
For  as  the  whole  of  the  term,  as  has  beeii  before  noticed, 
is  considered  in  law  as  but  one  day»  at  whatever  period  of 
the  term  judgment  may  have  been  pronounced,  it  has  re- 
lation  to  the  first  day  of  such  term,  the  law  not  aUowing 
of  any  fraction  of  a  day.  And  this  first  day  of  the  term 
with  respect  to  the  process  of  the  court,  it  is  to  be  ob- 
served, is  the  enoin  day  upon  which  the  writ  was  return- 
able :  the  quarto  die  post  being  only  a  day  of  graoe  \  For 
it  is  upon  the  default  of  appearance  to  defend  the  title, 
on  the  day  required  by  the  writ,  that  judgment  is  given 
against  him.  If,  therefore,  the  writ  of  entry  be  returnable 
on  the  second  or  any  other  return-day  of  the  term,  the 
Judgment  will  relate  to  and  be  supposed  to  have  been 
given  on  that.  day.  So  that  if  the  vouchee  appear  in 
person  on  the  return  of  the  writ  of  entry,  the  judgment  in 
the  recovery  relates  to  the  day  of  such  return ;  but  if  he 
do  not  appear  till  the  day  of  the  return  of  the  writ  of  stun- 
moneas  ad  warrantizandum,  then  the  day  of  the  retuni  of 
such  latter  writ  will  be  the  day  of  the  judgment  in  the 
recovery.  Hence,  if  either  of  the  parties  to  the  recovery, 
whether  demandant,  tenant,  or  any  of  the  vouchers  die 
before  the  return  of  the  writ,  the  recovery  will  be  void, 
for  no  judgment  can  be  given  against  a  man  after  he  is 
dead;  but  if  all  the  parties  were  living  at  the  commence- 
ment of  that  day,  the  recovery  will  be  good^ 

And  if  the  day  of  the  return  of  the  writ  be  a  dies  nou 
juridicus,  as  a  Sunday,  and  the  vouchee  die  on  that  day, 
the  recovery  cannot  be  supported,  for  as  the  judgment 

"*  Cro.  Car.  102.;  i  Bulst.  '  1  Co.  934;  Co.  71,  a; 
2^f  35;  S^urnf,  &  East,  Moor,|i56;Jenk.  Cent  249; 
1 85.  a  Blac.  Rep.  735 ;  1  Stra.  1 8. 
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could  not  in  this  case  have  been  given  till  the  Mbnday,     RECOVE- 
it  mast  have  been  given^  if  at  all,  after  the  death  of  the 
party  ;  and  then  it  came  too  late  ^. 

So  if  judgment  in  a  common  recovery  be  given  before 
the  return  of  the  writ  of  entry,  or  of  the  writ  of  summoneas 
ad  warrantizandum,  the  recovery  will  be  void ;  for  no  judg* 
ment  can  b^  given  against  the  party  till  he  appear  to  make 
his  defence,  which  he  cannot  be  supposed  to  have  done 
until  the  return  of  the  writ  which  ^  is  issued  for  the  pur- 
pose of  bringing  them  before  the  court '. 

So  if  the  warrant  of  attorney  be  dated  subsequent  ,to 
the  day  of  the  return  of  the  writ  of  entry,  the  reqovery 
^Mill  be  void ;  for  in  this  case  the  warrant  of  attorney  em- 
powering another  to  appear  for  the  party,,  appears  not  to 
have  been  given  until  after  the  judgment  in  the  recovery 
was  pronounced  ". 

So  where  the  vouchee  of  a  common  recovery,  who  ap- 
peared by  attorney,  died  before  the  return  of  the  writ  of 
summoneas  ad  toarraiUizandum,  the  recovery  was  held  to 
be  void,  because  it  were  absurd  to  suppose  that  judgment 
could  have  been  given  before  the  appearance  and  defauft 

■ 

of  the  vouchee,  and  he  could  not  appear  after  he  was 
dead".  For  though  a  recovery,  being  now  a  common 
assurance,  is  to  be  supported  as  far  as  the  rules  of  the  law 
will  allow,  yet  the  court  will  not  create  absurdities  in 
order  to  support  them ;  and  in  a  subsequent  case  %  Lord 
Mansfield  observed,  that  ''  it  was  plain  there  could  be 
no  judgment  given  after  the  death  of  the  vouchee,  for 
there  cannot  be  any  judgment  against  the  tenant  to  the 
pracipe  without  a  judgment  over  in  value  against  the 
vouchee. 

^  Swarm  v.  Broome^     3        *  Bacon^s  case,  Dy.  2«o, 
Burr.  1595;  I  Blac.  Rep.    pi.  13. 
496,  6^6 ;  6  Bro.  P.  C.  1 23 ;        ■  Wynne  v,  Wynne,  1  Wils, 
a  Cru.  142.  35* 

'  Barton'h  case.  Pop.  lOO.        **  Sheepshanks  v.  Lucas,  1 

Burr.  410. 
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5.  Of  the  execution  oT  a  recorery,  and  its*  effect. 

After  the  demandant  has  obtained  judgment  in  a 
common  recovery  against  the  tenant,  and  the  tenant 
against  the  vouchee,  and  the  vouchee  against  the  common 
vouchee,  the  court  awards  an  habere/acias  setsinam  to  the 
sheriff  of  the  county  where  the  lands  lie,  directing  him  to 
pnt  the  recoveror  in  possession  of  the  lands  recovered ; 
and  when  this  writ  is  returned,  the  recovery  is  complete 
and  executed  (1).  And  though  this  is  not  much  regarded, 
bei^g  only  matter  of  form,  yet  in  many  cases  it  is  not  safe 
to  proceed  till  there  is  a  return  of  the  habere/acias  seisinam ; 
for  whenever  a  recovery  is  to  uses,  as  most  common  re* 
coveries  now  are,  no  seisin  is  in  the  recoveror^  nor  any 
nse  raised  till  the  execution  of  the  recovery ;  for  till  diea 
the  land  does  not  pass'  (3),  and  consequently,  no  nse 
arising  till  then,  the  party  to  whose  use  the  coifimoo  re- 
covery is  declared  to  enure,  can  convey  nothing;  for  nemo 
dat  quod  non  hahet. 

And  if  the  land  of  which  a  recovery  is  suffered,  in  m 
lease  for  years  at  the  time,  it  must  be  executed  by  writ, 
entry  or  claim,  for  the  recovery  will  not  otherwise  give 
immediate  possession  to  the  recoveror^.  But  if  the  re- 
covery be  of  a  rent,  a  right  of  Common,  or  other  incop> 
poreal  thing  issuing  out  of  land,  it  it  sufficient  if  the  sheriff 


p  Moor,  a^i ;  Sir  W. 
Jones,  10 ;  1  Wils*  55 ;  2 
Stra.  1185. 


^  1  Co.  9i,b.  4o6>b. 


(1)  This  writ  should  bear  tefte  the  fourth  day  inchtsive 
after  the  return  of  the  writ  of  entry,  or  last  writ,  of  sum>- 
mons,  and  there  should  be  fifteen  days  between  the  teste 
and  the  return  of  the  writ  of  seisin.    Wilb.  319* 

(2)  And  the  awarding  of  the  writ  of  seisin,  its  ese- 
cntion,  and  return,  must  appear  on  reeord^  for  k  will 
not  be  presumed  by  the  court ;  unless  where  it  be  feund 

*en  a  special  verdict.     Witham  v,  Lewis,    I    Wik.  48; 
4  Bro.   P.  C,  504.    But  see  5  Dumf.  ta  East's  Rep. 

179- 
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deliver  seisin  of  the  rent,  &c.  upon  the  land  by  parol,  for     kecovs* 
this  wiU  give  the  demandant  possession '.  * 


When  the  recoveiy  is  complete,  all  the  proceedings  from  ^^  q^  tt 
the  original  writ  to  the  judgment  are  usually  enrolled  in  &  to. 
th^  court  where  it  is  suffered,  and  such  enrolment  is  by 
23  Eliz.  c.  3»  s.  1,  declared  to  be  of  as  much  validity  as 
if  the  recovery  were  extant  and  remaining.  But  as  this 
has  been  found  to  be  frequently  neglected,  it  was  enacted 
by  14  Geo.  2,  c.  so,  s.4,  to  remedy  the  inconveniences 
which  might  arise  to  purchasers  from  the  omission,  that 
where  any  person  has  purchased  any  estate  in  any  lands, 
tenements  or  hereditaments,  for  a  valuable  consideration, 
of  which  a  recovery  has  been  suffered,  such  person,  and 
an  claiming  under  him,  having  been  in  possession  of  the 
purchased  estate  from  the  time  of  such  purchase,  may, 
after  the  expiration  of  twenty  years  from  the  time  of  such 
purchase,  produce  in  evidence  the  deed  making  the  tenant 
to  the  writ  and  declaring  the  uses  of  the  recovery,  and 
such  deed  (the  execution  being  duly  proved)  shall  be 
deemed  sufficient  evidence  of  the  recovery  having  been 
suffered,  although  ^  no  record  of  such  recovery  be  found, 
provided  the  person  making  such  deed  had  power  to  make 
a  tenant  to  such  writ  and  suffer  such  recovery. 

V.  Of  the  Force  and  OpebXtion  of  a 

Recovery. 

A  COMMON  recovery  duly  suffered  by  tenant  in  tail  bars  Ban  renuin- 
not  only  the  issue,  but  aU  remainders  and  revei;ion8,  ^ST** 
which  would  take  place  after  the  determination  of  the 
estate-tail,  whether  the  same  be  in  esse  or  contingent :  and  * 
all  former  estates^  leases  and  charges  made  by  him  in  re- 
mainder or  reversion*.    The  reason  of  remainders,  and 
charges  made  by  the  remainder-men  being  barred,  is  given 
in  CapdV%  case;  where  it  is  observed  that  at  common 
law,*  and  till  the  statute  de  donis,  the  remainder  was  only 

'  1  Rol.  Abr.  886 ;  1  Co.        »  And  see  Prest.  Tracts, 

N  N    2 
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RECOVE-      ^  possibility  of  reverter;  and  as  a  recovery  was  excepted 
^^^-         out  of  that  stdtute,  and  was  an  inherent  privilege  annexed 
to  an  estate-tail,  and  as  by  it  the  tenant  in  tail  could  have 
barred  the  remainder,  so  he  might  all  charges  made  by 
the  remainder-man.     And  as  the  grantor  of  that  charge 
was  bound  by  a  common  recovery,  so  were  those  who 
claimed  under  him ;  for  the  recoveror  in  a  common  reco- 
very is  in  of  an  estate  he  has  gained  under  the  tenant  in 
tail  in  possession,  which  estate  is  no  ways  subject  to  the 
change  of  him  in  remainder  or  reversion,  for  the  charge  of 
him  in  remainder,  can  be  only  good  in  respect  of  the  pos- 
sibility that  the  land  may  come  in  possession,  wKich  pos- 
sibility being,  destroyed  by  the  common  recovery,  the 
remainder  and  charge  are  gone  ^     But  another  xeason 
given  is",  that  by  the  recovery,  the  estate-tail  is  extended 
into  a  fee,  and  the  recoveror  in  of  an  estate,  that  by  sup- 
position of  law,   continues   for  ever;  so  that  the  estate 
haying  a  perpetual  continuarlce,  no  charge  of  him  in  re- 
version can  ever  take  place  (1) ;  and  this  reason  accords 
with  common  experience ;  for  if  tenant  i(i  tail  make  a  lease 
not  warranted  by  the  statute,  or  enter  into  a  judgment  or 
recognizance,  and  then  suffer  a  common  recovery,  the 
lease  and  other  encumbrances  are  all  good,  ^iiich  were 
before  defeasible  by  the  issue ;  for  .the  recoveror  comes  in 

*  1  Co.  61 ;  Cqpeirs  case,  ■  Pig.  .1 19. 

4  Leon.    150;      Poph.   5; 
Moor,  154. 


.  (1)  See  this  explained  by  Lord  Chief  Justice  Hale,  in 
Benson  and  Hadson's  case,  2  Lev.  28 ;  and  the  case  on 
Lord  Derwentwater's  recovery  was  accordingly  determined, 
under  the  act  4  Geo.  1,  by  the  judge  delegated  to  hear 
claims  qn  the  forfeited  esUites,  in  which  case  it  was  re- 
solved, that  he  took  no  new  estate  by  the  recovery,  by 
way  of  purchase,  but  was  in  of  his  old  estate,  which  by  the 
operation  of  the  recovery,  was  extended  into  a  fee-simple, 
and  discharged  of  the  statute  de  dams,  Westm.  2,  and  the 
limitations  and  restraints  introduced  by  that  statute.  Pig. 
121. 
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subject  to  all  the  encumbrances  of  tenant  in  tail,  and  the     RECOVE- 

recovery  opens^  as  it  is  called,  and  lets  in  all  the  encum-  »  ' 

brances ;  and  therefore,  when  a  man  has  to  do  with  tenant 

in  tail  whose  estate  is  encumbered  by  judgments.  See.  it 

is  very  dangerous,  though  he  suffer  a  common  recovery : 

for  all  the  pi^cedent  judgments  take  place  of  the  security 

he  gives  ^. 

But  as  to  a  recovery  barring  remainders  and  reversions.  Reversions  ia 
an  exception  is  to  be  noticed,  where  such  remainder  or  *  *"^* 
reversion  is  in  the  king ;  for  although  common  recoveries 
-were  allowed  to  be  common  conveyances,  the  judges 
would  no  more  allow  a  recovery  than  any  other  convey- 
ance, to  divest  the  king  of  his  interest  in  the  land,  but 
preserved  his  reversion  or  remainder,  though  they  suffered 
the  recovery  to  bar  the  estate-tail  on  which  it  depended, 
for  it  were  unreasonable  to  strip  the  king  of  any  part  of  his 
revenue  upon  the  consideration  of  any  imaginary  recom- 
pense ;  but  yet  the  estate-tail  wafe  barred,  because  other- 
wise, where  the  reversion  or  remainder  was  in  the  crown, 
the  estj^te  in  the  subject  would  be  perpetuated,  which  is 
against  the  policy  of  the  law*.  But  in  the  reign  of 
Hen.  8,  a  statute  was  made  to  invalidate  recoveries,  even 
against  the  issue  in  tail,  where  the  remainder  was  in  the 
crown  ^ ;  the  intention  of  the  act  was,  to  perpetuate  those  . 
estates  in  families  which  the  king  himself  had  eiven,  or, 
for  money  or  other  consideration,  had  procured  to  be 
given  to  any  subject  as  a  pramium  for  his  services  to  the 
crown;  that  the  descendants  of  that  stock  might  never 
forsake  the  interests  of  the  crown  that  had  so  liberally 
rewarded  their  ancestor's  loyalty ;  that  where  a  generous 
emulation  of  their  actions  proved  too  weak  a  tie  to  engage 
them  openly  in  the  same  interest;  they  might  at  least  be 
prevailed  on,  out  of  gratitude  and  prudence^  not  to  at- 
tempt  any  thing  to  the  prejudice  of  the  crown,  from  whom 

^  Pig.  121.  Bro.  tit.  Recovery,  31,  tit. 

»  2  Kol.  Abr.   393,  396;    Tail,  41. 
Co.  Lit.  372;   Moor,  195;        ^  34  Hen.  8,  c.  20. 
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they  must  acknowledge  they  derived  their  present  suppo^ 
and  splendor ;  bat  this  statute  does  not  preserve  all  estates- 
tail  yfheve  the  reversion  or  remainder  is  in  the  crown ;  bilt 
thjDse  only  which  were  given  by  the  king  himself  or  his 
procurement  by  way  of  reward*^  and  the  reversion  also 
must  continue  in  the  crown ;  for  whenc^ver  he  grants  that 
over,  the  estate-tail^  though  original  of  the  gift  of  the  king, 
is  out  of  the  protection  of  the  act^  and  subject  to  a  com- 
mon  recovery^  because  the  statute  only  preserves  them 
where  the  reversion  is  in .  the  king.  Where,  therefoiti 
donee- in  tail,  of  the  gift  of  the  king,  the  reversion  being 
in  the  crown,  made  a  gift  in  tail,  and  the  second  donee 
suffered  a  common  recovery,  it  was  resolved  by  eleven 
judges  %  that  his  issue  was  not  within  the  privilege  of 
34  Henry  8,  e.  ao,  for  his  estate,  as  far  as  it  could,  dis- 
affirmed the  reversioi^  of  the  king,  though  it  could  not 
take  it  out  of  him,  and  his  possession  was  injurious  to  the 
estate  given  by  the  king^  and  therefore  no  colour  to  allow 
it  the  protection  of  that  act  \  It  does  not,  however,  require 
that  the  reversion  should  always  continue  in  the  king ; 
but  it  sufficeth  if  it  be  in  him  at  the  time  of  the  recovery 
suffered  \ 

Hence  the  only  mode  of  acquiring  a  good  title  to  an 
estate-tail^  whereof  the  reversion  is  in  the  crown,  is  by  an 
dct  of  parliament,  enacting  that  the  reversion  shall  be  di- 
vested out  of  the  crown,  and  vested  either  in  the  tenant  in 
tail,  or  in  some  other  private  person,  by  which  means  it 
becomes  barrable  by  a  recovery '. 
SitoppcL  A  common  recovery  does  not  only  bar  the  issue,  rei|9ain- 
den>  reversions,  and  all  charges  made  by  remainderHoea, 
but  estops  all  purties ;  and  therefore,  if  tenant  in  d^weri 


*  Perkms  v.  Seweil,  4 
Burr.  2223;  1  Blac.  Rep. 
654 ;  Co.  Lit.  372,  b. 

*  13  Car.  1. 

*  Earl  of  Omumd's  case, 
2  Jon.  2^0^  251 . 


«  Se6  Raym.  268^  SfiS; 
Gardner  v.  Ba$nbridp^  2 
Jon.  251. 

^  Cruise  on  Recov.s.  277; 
and  see  StrickkuuTs  Ac^ 
30  Geo.  3,  s.  51. 
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or  a  join^ess,  join  in  a  conunon  recovery^  they  are  barred ;     RfiCOVE- 
and  if  there  be  no  tenant  to  ihe  pracipe,  yet  if  the  party  who  1_ 


suffers  the  common  recovery  have  a  fee-simple,  he  and  his 
heirs  are  estopped.  So  if  a  man  seised  in  fee  be  dis- 
seised, the  disseisee,  during  the  .disseisin,  suffers  a  com- 
mon recovery,  though  this  be  void  for  want  of  a  tenant  to 
the  pracipe,  yet  the  disseisee,  and  all  claiming  under  him, 
ai:e  estopped  *.  So  if  there  be  tenant  for  life,  remainder  to 
baron  and  feme  and  their  heirs,  and  they  suffer  a  common 
recovery,  or  come  in  as  vouchees,  this  binds  them  and 
their  heirs ' ;  and  generally  all  are  bound  by  a  commo^ 
recovery  that  cannot  falsify  K 

A  common  recovery,  we  have  said,  bars  also  contingent  Contingtnt 
remamd^rs;  therefore,  where  a  man  is  seised  m  fee,  and 
devised  to  his  eldest  son  Thomas,  for  life,  and  if  he  die 
without  issue  living  at  the  time  of  his  death,  to  Leonard, 
another  of  his  sons,. and  his  heirs;  but  if  Thomas  have 
issue  living  at  his  death,  then  the  fee  to  remain  to  the 
right  heirs  of  Thomas.  Devisor  dies,  ThoAas  enters  and 
suffers  a  common  recovery,  and  dies  without  issue,  and 
held  Leonavd  barred ;  for  Thomas,  by  the  will,  had  an 
estate  for  life,  remainder  to  his  heirs,  not  executed ;  and 
though  the  reversion  descended  to  him,  as  heir,  this 
merges  not  the  estate  for  life,  contrary  to  the  express  will, 
but  leaves  an  opening  for  the  inteiposition  of  the  mesne 
'remainders,  when  they  happen;  so  the  estate  hen  to 
Thomas,  being  for  life,  and  the  estate  to  Leonacd  contin- 
gent, the  recovery  bars  it  ^.  And  the  reason  is  because 
the  recovery  destroys  the  particular  estate,  which  supports 
the  contingent  remainder ;  and  wherever  a  contingent  re- 
mainder is  limited  te  depend  on  an  estate  of  freehold, 
which  is  capable  to  support  a  contingent  remainder,  it  is 
always  construed  to  be  a  remainder,  and  not  an  executory 

•  Cro.  Car.  388.  ^  Sid.    47 ;    Raym.    28 ; 

^  Stiles,  319.  1  Keb.  29,  119^  Jones,  77 ; 

»  2  Cro.  692.  1  Lev.  11. 
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devise.  And  where  the  remainder  is  contingenty  if  the 
particular  estate  whereon  it  depends  be  destroyed,  the 
remainder  is  gone.  So  a  devise  to  A.  for  life,  remainder 
to  his  next  heir  male :  A,  suffers  a  common  recovery,  the 
remainder  is  destroyed  ^ 

But  though  a  common  recovery  bars  the  issue  and  all 
remainders  and  reversions,  and  all  things  dependent,  inci- 
dent or  derived  out  of  the  remainder,  yet  it  bars  not  things 
coUater&l  to  the  estate-tail. 

And  as  a  common  recovery  suffered  by  tenant  in  tail 
bars  all  reversions  and  remainders  expectant  upon  it,  so  it 
avoids  all  charges,  leases  and  encumbrances  made  by 
those  in  reversion  or  remainder,  and  the  recoveror  shall 
enjoy  the  land  free  from  any  such  charge  for  ever :  thus, 
where  he  in  remfdnder  upon  an  estat&-tail  granted  a  rent- 
charge,  and  the  tenant  in  tail  suffered  a  recovery ;  it  was 
adjudged,  that  the  grantee  could  not  distrain  the  reco- 
y&ror ;  for  since  the  rent  was  only  at  first  good,  because 
of  the  possibility  of  the  grantor's  remainder  coming  in 
possession,  when  that  possibility  ceased  by  the  recovery  of 
tenant  in  tail,  such  grant  must  then  become  void^ 

So  where  lands  were  given  to  the  use  of  Jl.  in  tail,  re- 
mainder to  B.  provided  that  if  there  be  a  failure  of  issue 
male  of  the  body  .of  il.  that  J.  should  have  a  rent-charge 
out  of  the  land  :  A.  made  lease  of  the  land  for  lOO  years, 
and  then  suffered  a  recovery.  It  was  adjudged,  that  this 
contingent  rent  was  ban-ed,  and  that  J.  S»  should  not 
charge  the  land  during  the  term;  for  as  this  grant  was 
subsequent  to  the  estate-tail,  and  could  not  take  effect  till 
the  determination  of  that,  and  consequently  could  issue 
put  of  the  remainders  when  they  should  commence  and 


*  Arclt^s  case,  i  Co,  66 ; 
Cro.  Eliz.  4£3. 

*  2  Cro.  592;     2   RoL 
Rep.  221. 

'  Cro.  Eliz.  718;  Co.  62; 
CapelFs  case,    2  Rol.  Abr. 


396;  Moor,  154;  4  Leon. 
150,  &c.;  Poph.  5,6;  and 
see  Hudson  v.  Benson,  2  Lev. 
28;  1  Mod.  108;  Sir  T. 
Raym.  236 ;  1  Freem.  '362, 
S.C. 
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execute :  and  as  the  recovery  barred  the  remainders  de-     RECOVE- 

RTFS 

pendent  on  the  estate-tail^  it  must  also  destroy  all  charges L. 

which  was  to  issue  out  of  them ;  for  when  by  the  recovery 
it  became  impossible  that  the  remainders  should  ever 
execute,  the  rent-charge,  which  was  to  issue  out  of  those 
remainders  when  executed,  must  necessarily  be  lost". 

And  if  there  be  tenant  in  tail,  remainder  for  years,  re- 
mainder in  fee,  and  the  tenant  in  tail  suffer  a  recovery ; 
this  bars  the  remainder  for  years  as  well  as  the  remainder 
in  fee  \ 

But  if  a  gift  in  tail  be  made,  .reserving  rent,  and  the 
donee  suffer  a  recovery,  this  is  no  bar  of  the  rent,  but 
it  remains  a  collateral  charge  on  the  land ;  for  since  the 
tenant  in  tail  took  the  land  subject  to  that  charge,  the  re- 
coveror  who  claims,  under  him  can  have  no  better  estate. 
So  if  there  be  a  limitation  of  an  use  upon  condition,  and 
the  cestui  que  use  suffer  a  recovery,  this  does  not  destroy 
the  condition ;  for  the  estate  of  him  who  suffered,  the 
recovery  being  charged  with  it,  he  could  not  make  his 
purchaser  a  better  title  than  he  himself  had  °. 

For  the  same  reason,  if  tenant  in  tail  grant  a  rent-charge, 
and  then  suffer  a  common  recovery,  yet  the  land  is  still 
chargeable  with  the  rent  in  the  hands  of  the  recdveror;  for 
thougl^  the  statute  de  donis  render  such  chaises  void  as  to 
the  issue,  where  the  estate-tail  descends  according  to  the 
form  of  the  gift ;  yet  that  statute  makes  no  such  provision 
for  any  person  who  claims  the  land  by  another  title  than 
the  gift  in  tail ;  and  therefore  the  recoveror,  who  is  not 
comprised  in  the  first  donation,  must  take  it  subject  to 
the  charges  which  lay  on  it  when  he  purchased  it'. 

A  distinction  has,  however,  been  adopted  between  a 
grant  of  a  rent-charge  in  tail,  with  a  remainder  over  of  the 
same  rent-charge  in  fee,  and  a  grant  of  a  rent-charge  in  tail, 

■ 

"  2  Lev.  26 ;  1  Mod.  108;  •  Cro.  Eliz.  792  ;    White 

Benson  and  Baron  v.  Hud'  v.  West^  2  Lev.  30  ;    1  Mod. 

-  twi,  3  Keb.  274, 287,  292.  109;  Pigot,  139. 

"  iMod.  110 ;  2  Lev.  30.  '  1  Mod.  109. 
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lyitboftt  any  subsequent  UmiUtion  of  it  in  fee.  In  the  first 
case^  the  tenant  in  tail  acquires  an  estate  in  fee-simple  in 
the  rent-charge  by  means  of  a  common  recovery ;  but  in 
the  second  he  only  acquires  a  base  fee,  determinable  on 
his  decease  and  &ilure  of  the  issue  "^Ci). 

But  though  a  recovery  bars  all  contingent  remainders 
expectant  upon  an  estate-4;ail, .  it  will  not  bar  an  executory 
devise  expectant  on  such  estate :  as,  if  lands  be  devised 
to  A.  and  his  heirs,  and  if  he  die  without  issue,  Uving  JB. 
then  to  B.  and  his  heirs :  if  in  this  case.  A,  suffer  a  com- 
mon recovery,  and  die  without  issue  in  the  life  of  B.  this 
recovery  shall  not  bar  the  future  interest  of  B.  for  JB.  by 
the  devise  had  only  a  possibility,  and  no  jHre^nt  interest 
and  the  recompense  in  value  cannot  go  to  those  who  were 
neither  parties  to  the  recovery  nor  had  any  interest  in  the 
land  at  the  time  of  the.  recovery  suffered ;  nor  is  there  any 
danger  of  a  perpetuity  in  this  case,  because  here  the  future 
interest  of  B.  must  vest  on  a  contingency  which  is  to 
happen  within  the  compass  of  a  life  in  being '(2). 

So  if  lands  be  given  to  J.  S.  and  his  heirs,  as  long  as  £. 
has  issue  of  his  body,  J.  S,  cannot,  by  recovery,  bind  the 
donor;  but  upon  the  death  of  J3.  without  issue  of  his  l)ody, 
t)ie  lands*  shall  revert  to  the  donor,  because  the  donor  had 
no  interest  in  the  land,  for  there  cannot  be  a  fee  upon  a 
fee ;  and  a  common  recovery  against  tenant  in  fee-sinq>le 
'shall  never  bind  any  collateral  title^  or  possibility,  because 

">  Chapiin  v.  Chaplin,  3  P.  '  Cro.  Jac.  591 ;  Palm, 
Wms.  aag.  131 ;  •  HoL  Abr.  394;  PW/ 

V.  Brattnfhsv.  12. 


(1)  For  the  principles  on  which  this  diatinction  is  foond- 
eid,  see  Mr.  Bauer's  note,  Co*  lit*  296,  a.n..(2),  nodmie, 
vol.  i.  p.  330. 

(2)  It  was  said,  in  this  case,  if  the  person  to  whom  the 
executory  devise  is  limited,  come  in  as  vouchee,  ui  a  com- 
mon recovery,  that  his  possibility  is  thereby  given  up* 
and  his  hebr  oarred.  Viae  Feame's  Essay  on  Contingent 
Remainders,  third  edit.  307. 
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the  recompense  cannot  go  to  those  who  had  no  interest  in     REcpvE.  * 
the  land'.  ^^'     . 

So,  if  a  mortgagee  in  fee  suffers  a  reoovery,  this  shall 
not  bind  the  mortgagor's  right  of  entry  upon  performance 
of  the  condition ;  but  in  these  cases,  if  the  donor  or  mort- 

• 

gagor  had  been  parties  to  the  recovery,  then  their  right 
had  been  bound,  not  only  on  account  of  the  recompense, 
but  because  they  are  estopped  by  the  recoyery  to  claim  the 
land  against  the  recoveror  or  his  heirs,  when  they  were 
called  in  before  the  judgment  to  defeat  his  title,  but  cpuld 
not  do  it*. 

Nor  will  a  common  recovery  bar  any  other  contingent;,  Not  contingent. 
executory  estate.  Therefore,  if  o^e  have  an  estate  in  fee^  h^^^^ 
determinaUe  on  a  limitation  or  condition;  as,  if  lands  are 
giv^n  to  A.  and  to  his  heirs  until  jB.  pays  him  loo/.  and 
then  to  remain  to  B.  and  his  heirs ;  A,  suffers  a  common 
recovery;  this  bars  not  J^.  but  on  payment  of  &e  money 
he  shall  have  the  land  ".  So  if  a  writ  of  entry  be  brou^t 
against  the  mortgagee,  and  he  suffeiB  a  common  recovery, 
this  bars  not  the  mortgagor;  but  if  the  mortgagee  vouch 
the  mortgagor^  it  is  good ;  but  it  is  no  bar  unless  he  be 
vouched  "• 

A  common  recovery  suftred  by  tenant  in  tail  bars  all  Collateral 
collateral  conditions  which  take  place  on  the  determination 
of  such  estate-t^il.  Thus,  where  lands  were  devised  tp 
several  persons  successively  in  tail,' with  a  provilao,  and  ex- 
pressly upon  condition,  '^  that  whenever  it  shall  happen  that 
the  said  estates  shall  descend  or  come  to  any  of  the  porsona 
herein  before  named,  that  he  or  they  do  and  ^hall  then 
change  their  surname,  and  take  upon  them  and  their  heirs 
^the  name  of  W.  only,  and  not  otherwise ;"  and  no  devise 
over  upon  breach  of  the  proviso,  il.  the  first  tenant  in 
tail  suffered  a  common  recovery,  in  which  he  was  vouched : 

•  Cro.Jao.^3;  Pig.iag.        "  Palm.  132;  Brid.3. 

*  Palm.  135;  Cro«  Jao.        *  2R0l.Rw.222;  9Cro. 
693*  69« ;  1  Keb.  Jcl 
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A,  never  having  taken  upon  him  the  surname  of  W^  the 
next  in  remainder  entered  for  breach  of  the  proviso ;  but 
the  whole  court  agreed,  that  this  proviso  being  a  con- 
dition collateral  and  subsequent,  it  was  destroyed  by  the 
recovery  y. 

Although  a  common  recovery  was  first  introduced-  for 
the  purpose  of  barring  entails,  and  is  still  principally  used 
for  the  same  purpose,  yet  as*  a  recovery  has  the  effect  of 
vesting  a  new  estate,  in  fee-simple,  in  the  recoveror,  it  willy 
in  many  cases,  be  a  bar  to  other  estates  and  interests 
beside  estates-tail. 

Thus  a  common  recovery  will  bar  thie  wife  of  her  dower 
if  she  join  in  it*,  or  her  jointure*. 

And  a  recovery  will  bar  a  trust  as  well  as  a  legal  estate. 

Sir  Francis  North  purchased  certain  lands  in  Essex  from 
Richard  Allington,  who  was  cesttd  '  que  trust  in  tail  of 
them,  with  remainders  over,  and  had  suffered  a  common 
recovery ;  but  there  was  no  legal  tenant  to  the  pracipe,  the 
freehold  being  in  the  trustees,  who  were  not  parties  to  the 
recovery ;  yet  decreed  that  the  remainders  expectant  on 
the  estate-tail  were  well  barred  by  this  recovery*. 

But  these  recoveries  operate  only  on  the  trust  estate 
whereof  they  are  suffered/ imd  the  equitable  remainders 
expectant  thereon^  without  affecting  any  legal  estate ;  so 
that  a  legal  remainder  cannot  be  barred  by  an  equitable 
recovery*. 

Therefore,  where  a  person  having  an  equitable  estate  for 
the  life  of  his  father,  and  a  legal  estate-tail,  suffered  a  re- 
covery ;  it  was  the  opinion  of  the  court,  that  his  estate 


y  Gulliver  v.  Shuckb^rgh 
Ashbvj  4  Burr.  1929 ;  and 
see  Driver  v.  Edgar,  Cowp. 

379- 

»  Stat.  West.  2 ;   2  Inst. 

347;  2  Co.  74,  a;  10  Ibid. 

43.  a- 

*  Incledon  v.  Northcoie, 
3  Atk. 430. 


^  North  V*  Champemownj 
2  Cha.  Ca.  63,  78;  S.  C. 
1  Vem.  13;  1  P.  Wms.  91 ; 
Cru.  Recov.  271. 

^  Robinson  v.  Cunumng^ 
Ca8.temp^TaIb.iQ7;  lAtL 

473. 
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for  life  being  an  equitable  estate,  and  his  estate-tail  a  legal      RECOVE- 
estate,  he  was  not  enabled  to  soffer  either  a  perfect  legal         . 
or  perfect  equitable  recovery,  and  therefore  the  recovery 
operated  nothing  ^. 

In  recoveries  of  this  kind,  there  must  be  an  equitable 
tenant  to  the  pnecipe^  that  is,  the  trust  estate  must  be  con- 
veyed to  a  third  person,  against  whom  the  writ  must  be 
brought,  in  the  same  manner  as  in  recoveries  of  legal 
estates  *.' 

But  if  there  be  a  cestui  que  trust  for  life  before  the  cestui 
que  trust  in  tail,  so  that  in  case  the  legal  estate  had  been 
conveyed  according  to  the  trusts,  the  tenant  in  tail  could  not 

« 

bar  the  estate-tail  by  coiamon  recovery,  there  the  cestui 
que  trust  in  tail  cannot  bar  his  estate-tail  by  a  recovery^. 

Where  an  estat&-tail  is  conveyed  or  devised  to  trustees 
and  their  heirs,  upon  trust  to  pay  debts,  and  after  payment 
of  such  debts,  then  in  trust  for  A.  B.  ill  tail  to  convey  such 
parts  of  the  estate  as  shall  remain  unsold ;  in  either  of  those 
cases,  A.  B,  has  a  trust  estate  in  the  surplus,  vested  in 
him  immediately  upon  the  execution  of  the  deed,  or  the 
death  of  the  testator,  and  may  suffer  an  equitable  recovery 
of  such  estate  K. 

A  common  recovery  will  bar  a  right  to  a  vmt  of  error.  Writ  of  error. 
If,  therefore,  tenant  in  tail  levy  an  erroneous  fine,  and 
the  conusee  suffers  a  con^mon  recovery,  in  which  the  te- 
nant in  tail  comes  in  as  a  vouchee,  the  recovery  vrill  bar 
the  tenant  in  tail  and  his  issue  of  a  vnrit  of  error  to  reverse 
the  fine,  and  the  recoveror  may  plead  the  recovery  in  bar 
of  the  writ  of  error ;  for  since  the  tenant  in  tail,  by  coming 
in  as  vouchee,  is  barred  of  all  right  or  title  which  he  can 
have  to  the  land,  the  writ  of  error,  which  is  but  a  means 

*  Salviny.  Thornton,  cit^d        '  2  Ch.  Ca.  64. 

in  Br.Ch.  Ca.  73.  '  See  Earl  of  Bath's  case, 

*  Cru.  Recov.  273.  1  CoUec.  Jur.  214. 
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to  restore  him  to  his  right,  mtr^t  likewise  be  bsrred, 
since  the  recovery  has  left  hitti  no^  right  to  be  restored  to  ^. 

A  recovery  will  bar  a  power,  whether  appendant  or  in 
gross,  if  suffered  of  the  land  to  which  l^e  power  ^^tes ; 
for  the  land  being  (Supposed  to  be  recovered  by  a  right 
paramount  to  the  title  from  which  the  power  is  deiivedi 
it  over-reaches  it '.  If,  therefore^  one  has  an  estate  for  Kfe, 
with  power  to  make  a  jointure^  and  suffer  a.  common  re- 
covery, his  power  is  extinguished ;  for  the  estate  to  which 
the  pow^r  was  annexed  is  gone  and  forfeited  by  the  re- 
covery ^ 

But  powers  which  are  coDateral  to  the  land,  are  not 
barred  by  a  common  recovery,  any  more  Ihan  they  are  by 
fines,  they  being  protected  by  parity  of  reason^ 

So  one  made  a  gift  in  tail^  determinable  oA  flie  donee's 
nonpayment  of  lOo/*  remainder  to  J9.  in  tail:  tenant  in 
tail,  before  the  day  of  [Payment,  suffers  a  common  reco- 
vei^,  and  after  pays  not  the  money;  yet,  because  he 
was  tenant  in  tail  when  he  suffeted  the  recovery,  all  is 
barred". 

A  term  subsequent  to  the  estate*tail,  as,  to  arise  after 
failure  of  the  issue  male,  is  barrable  by  common  recovery; 
as  if  an  estate  be  limited  to  6ne  for  Kfe,  with  remainder 
to  his  first  and  oth^i^  sons  in  tail,  but  if  a  man  make  alease 
for  lOO  years  to  £•  to  commence  after  the  'le88<»^8 
death  without  issue  male,  in  trust  for  payment  of  daugh- 
ters portions,  and  afterwards  by  another  deed,  hnuts  Ae 
lands  to  the  use  of  himself  for  life»  remainder  to  his  finf 
and  other  sons  in  tail,  a  common  recovery  wiB  not  bar 
the  term  for  loo  years;  fbr  the  first  term  was  prdce- 


^  "Barioii^  case.  Moor, 
365;  Cro.  Eliz.388;  Poph, 
100. 

^  IJLtW  V.  Melling,  2  Lev« 
58;  1  \^nf.  225;  Savilley. 
Blacken,  i  P.  Wms,  777. 


^  i  Vent.  225, 226;  iMod. 
Ill;  1  Keb.  31 ;  3  lb.  291. 

'  Co.  Lit.  237^  a. 

■  1  Mod.  Ill ;  I  KebtSi ; 
3  lb.  291. 


dent,    and  the  estate  created,  by  different  deeds,  the     recove- 
diflferenoe  is,  therefore,  when  the  term  is  precedent  to. the        ^^^ 
entail,  and  when  subsequent*. 

A  further  effect  of  a  common  recovery  is,  if  sufiered  ForMnre. 
by  a  tenant  for  life,  without  the  concurrence  of  those  in 
remainder  or  reyersion,  to  work  a  forfettuf e  of  his  estate 
for  life,  in  like  manner  as  if  he  had  leried  a  find  or  madea 
feoffment  in  fee,  and  for  the  same  reason^;  riz.  because 
it  is  a  trust  incident  to  the  estate  of  the  tenant  for  life»  to 
answer  the  pnedpes  of  strangers^  and  to  defend  the  inhe- 
ritance as  well  as  his  own  freehold.  But  if  he  suffers  a 
recovery  to  be  had  against  him  by  default,  or  vouches  a 
stranger,  he  admits  the  reversion  to  be  in  such  stranger, 
or  the  demandant,  which  is  a  denial  of  his  tenure  of  the 
reversioner,  and  a  forfeiture  of  his  estate  '. 

But  if  the  tenant  for  life  has  also  an  estate  in  remainder, 
a  recovery  suffered  by  him  will  not  incur  a  forfeiture,  be- 
cause, in  this  case,  the  former  reason  does  not  hold^. 
Thus,  where  tenant  for  Hfe,  remainder  to  the  first  and 
other  sons  in  tail,  remainder  to  the  heirs  of  his  body, 
suffered  a  recovery  of  his  estate,  it  was  held  to  be  no 
forfeiture ' ;  for  though  forfeiture  is  a  proper  punishment  . 
for  a  bare  tenant  for  Hfe  who  takes  upon  himself  to  do  an 
act  inconsistent  with  the  nature  of  his  tenure,  and  which 
before  the  statute  of  14  Eliz.  would  have  displaced  die  le* 
mamders,  yet  the  law  will  not  punish  a  man  for  doing 
that  which  is  not  inconsiBtent  with  the  nature  of  his  estate, 
and  which  may  have  a  legcA  operation ;  and  such  this  case, 
for  the  tenant  stands  in  two  severd  characters,  t.  e.  that 
of  tenant  for  life,  and  that  of  remainder-man  in  tatt  after 
the  limitation  to  his  first  and  other  sons;  and  having  a 
remainder  ip  tail,  he  has  a  right  to  bar,  and  has  a  legal 

^S^e  Benson' scsae,  2  Lev.        '  Co.  I4t.  35,  b.  252,  a. 
26 }  but  better  reported,  1        "^  Doe  v.  Lord  Mulgrave, 

Mod.  106.  5  Duraf.  &  East,  302. 

""  See  Pelham's  case,  1  Co.        '  Stnith  v.  CUffordy  1  lb. 
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subject  for  the  recovery  to  operate  upon;  the  tenant  for 
life  is  therefore  to  be  considered  as  vouched,  and  to  enter 
into  warranty,  not  in  respect  of  his  estate  for  life,  but  of 
his  remainder  in  tail;  and  the  recompeni^e  in  value  is  sup- 
posed to  go  to  those  who  would  have  bee^  entitled  to  such 
estate-tail,  and  passes  over  the  estate-tail  of  the  first  and 
other  sons,  and  as  they  have  no  recompense,  their  estate 
is  not  displaced,  or  in  any  manner  affected  by  the  re- 
covery. 

Neither,  it  should  seem,  will  a  recovery,  suffered  by  a 
copyholder  in  the  lord's  court,  be  a  forfeiture  of  his  copy- 
hold ;  for  though  it  is  said  by  Lord  Coke',  that  such  re« 
covery  would  be  a  forfeiture,  yet  it  has  been  exj^ressly 
determined  to  be  otherwise  since  his  lordship's  time' :  for 
when  tenant  for  life  Qf  a  copyhold  suffers  a  recovery  as 
tenant  in  fee,  the  freehold  is  not  affected,  for  that  is  in 
the  lord ;  and  it  being  in  a  court  baron,  where  there  is  no 
estoppel,  and  the  lord  being  a  party,  it  is  not  to  be  re* 
sembled  to  a  recovery  by  a  free  tenant. 
Alters  dMcent    -  A  recovery,  as  we  have  before  seen  of  a  fine,  will  also, 

in  some  cases,  alter  the  course  of  descent ;  as,  if  tenant  in 
tAily  as  purchaser  under  a  marriage-settlement  made  by  his 
ancestor,  ex  parte  matema,  with  reversion  in  fee  by  de- 
scent ex  parte  matema,  suffer  a  common  recovery  to  the 
use  of  himself  in  fee,  the  descent  will  be  changed,  and  it 
will  thenceforth  descend  to  his  heirs  ex  parte  patema^; 
because,  by  the  recovery,  the  estate-tail  is  converted  into 
an  estate  in  fee,  and  he  having  taken  the  estate-tail  as  a 
purchaser,  he  of  course  takes  the  fee  in  the  same  manner, 
and  it  vdll  therefore  descend  to  his  heirs  general.  But, 
where  the  estate-tail  is  taken  by  descent,  a  recovery  will 
not  alter  the  channel  in  which  it  would  have  gone  other- 
wise ;  for  he  takes  the  first  fee,  subject  to  the  qualities 


•  Copyh.  s.  367. 

*  Keen  v.  Kiroy,   i  Mod, 
199;  2  lb.  32. 

"  Martin  e.  d.  Tregonwell 


y.  StracJMn,  1  Stra.  1179; 
1  WUs.  66;  6  Dumf.  &  East, 
107, n.;  4  Br.  P.  C.  486. 
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which  before  attended  it* ;  and  whether  the  estate  be  free-     RECO  VE. 

HIES 

nold  or  copyhold  it  will  make  no  difference ;    for  per  '__ 


curiam,  it  would  lead  to  perplexity,  if  different  rules  )¥ere 
applied  to  different  sorts  of  estates  ^. 

And  as  a  recovery  suffered  of  an  estate-tait  taken  by 

descent,  will  not  alter  the  course  of  descent,  so  conse-  ^ 

I 

quently  neither  will  it  when  suffered  of  an  estate  in  fee- 
simple  taken  in  the  same  manner*. 

A  recovery  suffered  of  land  by  tenant  in  tail  will  like-  *«^ok«s  • 
wise  operate  as  a  revocation  of  a  devise  previously  made 
of  such  land*;  because,  by  the  recovery,  the  estate  is 
changed,  and  no  longer  the  same;  for  by  the  recovery  the 
tenant  in  tail  acquires  an  estate  in  fee-simple,  which  fee 
was  never  devised ;  and  this  case  is  stronger  than  the 
case  of  a  feofiment  ^ :  and  yet,  even  there,  *'  if  a  man  de- 
vise lands,  and  afterwards  mfikes  a  feoffment  of  them,  it 
will  be  a  revocation  of  the  devise,  and  that  though  the 
feofiment  be  to  the  use  of  himself  and  his  heirs,  which  is 
the  old  and  same  use  of  which  he  was  before  seised." 

But  where  the  recovery  is  for  a  particular  purpose,  or 
for  a  partial  estate  only,  as  to  create  an  estate  for  years, 
or  for  life,  out  of  the  lands  devised,  it  will  operate  only  as 
a  revocation  of  the  will  to  the  extent  of  such  estates  ^ 

A  further  effect  of  a  common  recovery  suffered  by  a  .Letsin  diargea. 
"tenant  in  tail  is,  to  let  in  upon  the  fee-simple  and  render 
valid  all  preceding  encumbrances  and  acts  of  ownership 
which  he  had  previously  exercised  over  the  estate-tail;  for 
a  man  shall  not  be  suffered  to  defeat  his  own  acts,  but 
rather  shall  be  presumed  to  have  intended  by  the  recovery 

*  Roev.BaIdwin,s'DuTn![.    P.  Wms.   163;    Darley   v. 
.   &E.  104.  •  I-a«gtt«)r%,  3  Wils.  6;  Pflr- 

y  Ibid.                          ^^  sans  v.  Freeman,  3  Atk.  744. 

*  Abbot  V.  Burton,  11  *»  Marwood  v.  Turner,  ub. 
Mod.  i8i.  supr. 

*  Dister  v.  Dister^  Lev.  3,  «  Parsons  \.  Freeman,  3 
108 ;  Marwood  v.  Turner,  3  Atk,  744, 
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HtcovE*  to  confirm  tfaem  K  If,  therefore^^  tenant  in  tail  make  a 
lease  not  warranted  by  the  statute  32  Henry  8,  or  ac- 
.  knowledges  a  judgment  or  recognizance,  and  afterwards 
suffers  a  recovery,  it  will  operate  as  a  confirmation  of 
those  charges  which  before  were  defeasible  by  the  issue ; 
for  the  recoveror  acquires  a  fee-simple,  derived  out  of  the 
estate-tail :  and  hence  all  such  acts  as  bound  the  tenant 
in  tail,  will  bind  the  recoveror,  who  cannot  aver  that  the 
person  against  whom  he  recovered  had  but  an  estate*tail« 

So,  if  tenant  in  tail  make  any  conveyance  or  settlement 
of  his  estate-tail  which  is  not  binding  upon  his  issue,  and 
afterwards  suffers  a  recovery,  it  will  enure  to  confirm  and 
make  good  such  conveyance  or  settlement,  even  .though 
suffered  for  a  different  and  collateral  purpose  *.  Where, 
therefore,  tenant  in  tail  mortgaged  for^years^  and  afterwards 
suffered  a  recovery  for  settling  a  jointure  on  his  wife,  the 
recovery  was  held  to  operate  as  a  confirmation  of  the 
mortgage  ^  So  where  tenant  in  tail  made  a  settlement 
on  his  marriage  by  lease  and  release  only^  and  many 
years  afterwards  suffered  a  recovery,  and  declared  the  uses 
to  be  to  a  trustee,  in  trust  to  sell  for  the  payment  of  debts, 
the  court  held,  unanimously,  that  this  recovery  operated 
as  a  confirmation  of  the  settlement,  and  would  not  autho- 
rize the  trustee  to  sell,  otherwise  than  as  subject  to  the 
settlement'. 

But  where  tenant  in  tail,  with  the  reversion  in  fee  to  him- 
self, creates  charges  upon  the  estate,  and  his  son,  on  whom 
the  estate-tail  or  reversion  in  fee  descends,  suffers  a  re- 
covery, upon  the  death  of  his  father,  this  will  not  operate 
so  as  to  let  the  reversion  into  possession,  and  make  it  liable 
to  the  debts  of  the  father,  as  a  fine  levied  in  such  case 

*  1  Co.  6s,  a ;  2  lb.  52,  b;  '  Goddard  v.  Complm,  1 
1  Wils.  Rep.  277.  Cha.  Ca.  i  lo. 

*  Goodnght  e.  d.  Tyrrell  <  GoodrigAi  v.  Mead^    3 
V.  Mead,    3  Burr.    1703;  Burr.  1703. 
Cheney  v.  Hull,  Amb.  526. 
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would  ^ ;  because  aU  ceversions  and  remaindiiiB^  expectant  becovk- 
on  the  determination  of  the  estate*tail,  are  barred  and 
destroyed  by  the  recovery.  Where,  therefore,  a  person 
18  tenant  in  tail  by  descent,  with  the  reversion  in  fee  also 
by  descent,  he  ought  to  bar  his  estate  by  a  common  reco« 
very,  and  not  by  fine  alone,  which  would  subject  liie  fee 
thus  acquired  to  all  encumbrances  charged  upon  it  by  the 
ancestor. 

^  See  antBf  486. 
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